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H  0  F  S  E     OF     LORDS; 


DURING  THE  YEAR  1851. 


[PnserU:  Tht  Lord  Chancellor,  Lord  Brougham,  V.  C,  Lord  CranwortH| 

and  other  Lords.] 

In  re  The  Winding-up  Acts,  1848  and  1849,  and  in  re  The 
Wolverhampton,  Chester,  and  Birkenhead  Junction  Rail« 
WAY  Company;    Cooper's  Case. 

]h  re  The  Direct  Birmingham,  Oxford,  Reading,  and  Brighton 

Railway  Company  ;  Thompson's  Case.* 

Jaly  8  and  9,  1651. 

Contributory —  Preliminary  Exper^es  —  StaU  1  Sf2  Vict,  c,  110. 

In  a  case  where  shares  have  been  applied  for  in  a  projected  company,  but  no  payment  of  the 
deposit  made  in  accordance  with  the  requisition  for  that  purpose  contained  in  the  letter 
intormiog  the  applicant  of  the  allotment  of  shares  to  him :  — 

Hddf  that  snch  applicant  is  not  a  contributory  towards  preliminary  expenses. 

So,  in  a  case  where  the  deposit  has  been  paid  by  a  party  applying  for  shares,  but  no  signatnre 
by  the  applicant  to  the  subscribers*  agreement  or  parliamentary  contract :  — 

Eeld^  that  such  payment  did  not  make  the  party  a  contributory ;  that  this  was  the  law  prior 
to  the  Stat.  1  &  2  Vict  c.  110,  and  the  provisions  of  that  statute  have  made  no  alteration 
in  the  law  in  those  respects. 

The  first  of  these  cases  was  an  appeal  from  an  order  of  yice 
Chancellor  Lord  Cranworth,  dated  the  24th  of  June,  1851,  whereby  he 
had  ordered  that  the  name  of  William  Cooper,  Jun.,  should  be  ex- 
punged from  the  list  of  contributories  of  the  above  company,  and 
upon  which  list  his  name  had  been  placed  by  Master  Brougham. 

The  facts  of  the  case  were  as  follow :  In  the  year  1845,  a  com- 
pany was  projected  for  making  a  railway  communication  between 
Birmingham  and  Birkenhead,  and  to  effect  that  object  it  was  pro- 
posed to  raise  a  capital  of  1,000,000/.  by  the  creation  of  50,000  shares 
of  20/.  each.     The  projected  company  was  provisionally  registered, 

1  17  Law  T.  5237. 
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pursuant  to  the-'jfc^'s  of  the  7  &  8  Vict,  a  110,  by  the  name  and 
description  of  tlje  ^  Wolverhampton,  Chester,  and  Birkenhead  Junc- 
tion Rail^y^Company."  Plans  and  sections,  with  books  of  refer- 
ence, wefe.pr^ared,  and  in  conformity  with  the  standing  orders  of 
ParIiaioeftt,*Vere  deposited  at  the  offices  of  the  board  of  trade,  and 
witji'.the;clerks  of  the  peace  of  the  several  counties  through  which 
tjie.lsa^  proposed  railway  was  intended  to  pass.  A  parliamentary 
(jdotract  and  subscribers'  agreement  were  prepared  and  engrossed, 
but*  neither  of  them  was  executed  by  any  party,  and  the  same  were 
^^  afterwards  cancelled,  in  order  to  obtain  a  return  of  the  stamp  duty. 
The  expenses  of  obtaining  the  said  plans,  sections,  and  books  of 
reference,  together  with  the  charges  of  the  several  agents  and  others 
employed  upon  the  business  of  the  company,  amounted  to  a  very 
large  sum,  exceeding  the  sum  of  12,000/.  Samuel  Haines,  of  Edg- 
baston,  in  the  county  of  Warwick,  gentleman,  was  called  upon  to 
pay,  and  paid  upwards  of  500L  towards  the  expenses  of  attempting 
to  carry  into  effect  the  objects  of  the  said  company ;  Thomas  UpfilT, 
of  Edgbaston  aforesaid,  gentleman,  paid  the  same  sum ;  Robert 
Wrightson,  of  Wymeswould,  in  the  county  of  Leicester,  gentleman, 
also  paid  480/.  towards  the  expenses ;  Thomas  Harris,  of  Highfield 
House,  Edgbaston  aforesaid,  gentleman,  paid  480/.  towards  the  ex- 
penses ;  and  Edward  Cooper,  of  Henley  in  Arden,  in  the  county  of 
Warwick,  gentleman,  likewise  paid  upwards  of  420/.  towards  the 
same  object.  The  said  Samuel  Haines,  Thomas  Upfill,  Robert 
Wrightson,  Thomas  Harris,  and  Edward  Cooper  were  also  each  respec- 
tively sued  for  debts  due  and  owing  on  behalf  of  the  company,  and 
an  action  is  yet  pending  against  Edward  Cooper,  at  the  suit  of  Wil- 
liam Stroughton  Vardy,  one  of  the  solicitors  of  the  company.  The 
company  ceased  to  carry  on  business  on  the  5th  of  January,  1846, 
and  on  the  26th  of  October,  1849,  the  said  Samuel  Haines,  Thomas 
Upfill,  Robert  Wrightson,  and  Edward  Cooper  preferred  their  pe- 
tition unto  the  lord  chancellor,  praying  that  the  company  might  be 
absolutely  dissolved  and  wound  up  under  the  provisions  of  the  Joint- 
stock  Companies  Winding-up  Acts,  1848  and  1849,  and  that  it  might 
be  referred  to  one  of  the  masters  of  the  court  to  wind  up  the  affairs 
of  the  company  under  the  said  acts.  The  advertisements  required 
were  duly  inserted  and  published  in  the  London  Gazette,  and  in  two 
London  daily  newspapers,  and  two  local  newspapers,  according  to 
the  provisions  in  the  acts,  and  the  petition  was  duly  served  and  sup- 
ported by  evidence  according  to  the  requisitions  of  the  same  acts. 
The  petition  was  heard  on  the  3d  day  of  November,  1849,  before  the 
vice  chancellor  of  England,  when  it  was  ordered  that  the  said  com-* 
pany  should  be  absolutely  dissolved  and  wound  up  under  the  pro- 
visions of  the  Joint-stock  Companies  Winding-up  Acts,  1848  and 
1849,  and  that  it  should  be  referred  to  the  master  of  the  court  to 
whom  it  was  referred  to  wind  up  the  Trent  Valley,  Chester,  and 
Holyhead  Continuation  Railway  Company,  to  wind  up  the  affairs  of 
this  company.  Mr.  William  Brougham  was  the  master  to  whom  the 
said  matter  was  referred,  and  the  appellant  was  appointed  the  official 
manager  of  the  company  under  the  provisions  of  the  said  acts.     The 
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master,  on  the  23d  of  June,  1851,  made  his  certificate  in  the  matter, 
and  by  his  settlement  of  the  list  of  contributories  he  included  the 
name  of  the  present  respondent,  William  Cooper,  Jun.,  of  Henley  in 
Arden,  in  the  character  of  an  allottee,  who  had  applied  for,  and  had 
had  allotted  him,  twenty  shares.  The  master's  certificate  also  admit- 
ted that  he  had  thus  included  the  respondent's  name  in  the  list  of 
contributories,'  notwithstanding  it  had  been  proved  to  him  that  the 
required  deposit  of  2L  12$.  6(L  per  share  had  not  been  paid  as  re- 
quired by  the  terms  of  the  letter  of  allotment,  nor  had  the  respondent 
signed  either  the  subscribers'  agreement  or  parliamentary  contract, 
and  that  those  documents  had  been  regularly  prepared,  yet  they  had 
afterwards  been  abandoned  and  cancelled  for  the  purpose  of  obtain- 
ing the  return  of  stamp  duty  thereon.  The  respondent  having  re- 
ceived an  official  intimation  that  his  name  had  been  placed  uppn  the 
list  of  the  allottee  contributories  on  the  24th  ult,  appealed  against 
the  certificate  of  the  master.  The  appeal  was  heard  before  Vice 
Chancellor  Cranworth  on  that  day,  when  it  was  ordered  that  the 
decree  of  the  master  should  be  reversed,  and  that  the  name  of  the  said 
William  Cooper,  Jun.,  should  be  expunged  from  the  said  list  of  con- 
tributories of  the  company  as  such  allottee.  The  present  appellant 
now  appealed  against  this  order  of  Lord  Cranworth  as  being  erro- 
neous and  contrary  to  equity  and  justice,  and  submitted  that  it  ought 
to  be  reversed  or  varied  for  the  following  among  other  reasons,  namely, 
because  the  said  William  Cooper,  Jun.,  according  to  the  true  construc- 
tion of  the  Winding-up  Acts  of  1848  and  1849,  is  a  contributory  of  the 
said  company  within  the  true  intent  and  meaning  of  the  said  acts  or 
one  of  thenL 

In  the  course  of  the  arguments  much  stress  was  laid  on  behalf  of 
the  appellant  upon  the  terms  of  the  letter  of  allotment,  and  the  two 
letters  with  which  that  letter  was  itself  accompanied;  and  it  was 
urged  that  by  the  respondent's  not  having  sent  back  the  third  of  these 
letters,  he  had  clearly  rendered  himself  liable  to  be  placed  upon  the 
list  of  allottees.     These  documents  ran  thus :  — 

"  Wolverhampton,  Chester,  and  Birkenhead  Junction  Railway 
Company. 

"  [Provisionally  registered  pursuant  to  7th  and  8th  Vict  c.  110.] 
Capital,  1,000,000/.,  in  60,000  shares  of  20/.  each.  Deposit,  21. 2s.  per 
share.     Allotment,  No.      ;  20  shares.    Deposit,  42/. 

**  Binningham,  Kor.  1, 1845. 

"  Sir,  —  I  am  directed  to  inform  you  that  the  committee  of  man- 
agement have,  in  compliance  with  your  application,  allotted  to  you 
twenty  shares  in  this  undertaking,  and  that  the  deposit  of  2/.  2^.  per 
share,  amounting  to  the  sum  of  42/.,  must  be  paid  to  one  of  the 
under-mentioned  bankers  on  or  before  Saturday,  the  8th  day  of  No- 
vember, who,  upon  receipt  thereof,  will  sign  the  voucher  at  the  foot 
of  this  letter.  This  letter,  with  the  banker's  receipt,  must  be  ex- 
changed for  scrip  certificates,  which  will  be  granted  upon  your  exe- 
cuting the  subscribers'  agreement  and  parliamentary  contract,  without 
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which  no  person  will  b^  recognized  as  a  subscriber,  or  be  entitled  to 
any  interest  in  the  undertaking. 

''  I  am,  sir,  your  obedient  servant, 

^' John  Smith,  Solicitor* 
"  Charles  W.  Jackson,  Secretary  pro  temJ^ 

With  this  letter  was  sent  the  accompanying :  — 

'*'40  Temple  Street,  Birmingbam, 
"Nov.  1,1845. 

*<  Sir,  —  The  managing  committee,  though  they  feel  assured  you 
will  take  up  the  shares  which  have  been  allotted  to  you  on  your  own 
application,  by  paying  the  deposit  thereon  within  the  period  fixed, 
nevertheless  deem  it  right  to  state  that  you  may  decline  them  if  you 
see  fit,  as  the  shares  will  be  readily  taken  by  other  parties ;  but  if 
such  be  your  wish,  in  consequence  of  the  recent  panic  or  any  other 
cause,  you  will  at  once  see  the  propriety  of  immediately  communi- 
cating your  intention  by  signing  and  forwarding  the  letter  enclosed,^ 
otherwise  the  committee  will  fully  calculate  that  the  deposit  will  be 
duly  paid. 

^  I  am,  sir,  your  obedient  servant, 

"John  Smith." 

Beihell,  in  support  of  the  appeaL 

C  P.  Cooper^  for  the  respondent 

A  discussion  then  took  place  between  their  lordships  and  the 
respective  counsel  as  to  the  best  course  to  be  adopted  in  reference  to 
this  and  the  following  case  of  a  somewhat  simUar  character,  and  it 
was  ultimately  arranged  that  one  counsel  should  be  heard  for  the 
respective  appellants  and  respondents  in  each  of  the  two  cases. 


HuTTON  v.  Thompson.* 

This  was  also  an  appeal  by  the  official  manager  of  the  Direct 
BuTuingham,  Oxford,  Reading,  and  Brighton  R^way  Company, 
under  the  Winding-up  Acts,  against  an  order  of  Vice  Chancellor  Lord 
Cranworth,  which,  as  in  the  above  case,  went  to  reverse  the  certificate 
of  Master  Brougham,  by  which  the  name  of  Henry  Thomas  Thomp- 
son had  been  put  on  the  list  of  contributories.     The  main  distinction 

1  **  Wolverhampton,  Chester,  and  Birkenhead 
**  Junction  Railway  Company, 
*^  Sir,  —  It  is  not  ray  inte^ition  to  take  the  shares  allotted  to  me. 

**I  am,  sir,  your  obedient  servant" 
»  17  Law  T.  237. 
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between  the  two  cases  was  this,  that  while  the  respondent  Cooper 
did  not  pay  any  deposit,  the  respondent  Thompson  not  only  accepted 
the  allotment  so  made  to  him,  but  paid  the  deposit  on  his  twenty 
shares,  amounting  to  52/.  10s, 

The  facts  of  the  second  case  were  as  follow :  A  company  was 
projected  in  1845  to  constract  a  railway  from  Birmingham  to  Oxford, 
and  thence  to  Beading  and  Brighton.  The  project  was  provisionaUv 
registered  under  the  title  and  style  of  "  The  Birmingham,  Oxford, 
and  Brighton  Railway."  A  prospectus  having  been  issued  in  the 
accustomed  form,  the  respondent  Thompson,  on  the  10th  of  October, 
1845,  applied  for  an  allotment  of  thirty  shares.  This  application 
was  responded  to  by  an  allotment  of  twenty  shares,  intimated  by  the 
following  letter :  — 

"  Letter  of  allotment,  not  transferable* 

^  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  RaUway. 
"^  Capital,  2,000,000/.,  in  80,000  shares  of  25/.  each.    Deposit  2/. 
125.  6d.    No.  of  letter,  8 ;  No.  of  shares,  100. 

"  46  MooT]gate  Street,  Xxyndon, 
18th  of  October,  1845. 

"  Sir,  —  The  committee  of  management  have  allotted  to  you 
twenty  shares  in  this  undertaking,  and  I  am  directed  to  request  you 
will  pay  the  deposit  of  2L  12s.  6d,  per  share,  amounting  to  52/.  10^., 
into  one  of  the  under-mentioned  banks,  on  or  before  Friday,  the  24th 
day  of  October,  1845,  •or  this  allotment  will  be  null  and  void. 

^^  This  letter,  with  the  banker's  receipt  appended  thereto,  will  be 
exchanged  for  scrip  upon  your  presenting  it  at  the  offices  of  the  com- 
pany  and  executing  the  parliamentary  contract  and  subscribers'  agree- 
ment,  which  will  lie  at  the  above  offices  on  and  after  the  27th  of 
October,  and  notice  will  be  given  when  the  deeds  will  be  sent  into 
the  country. 

"  I  am,  sir,  your  obedient  servant, 

^  J.  B.  Ratner,  Secretary. 

«  To  Henry  T.  Thompson,  Esq." 

The  respondent  duly  paid  the  deposit  of  2/.  125.  6dL  per  share  on 
the  said  shares  to  the  bankers  of  the  said  company;  of  the  70,000 
shares  alloted  in  the  said  company,  the  deposits  were  paid  on  4295 
shares  only,  and  the  undertaking  was  consequently  abandoned.  The 
committee  of  management  collectively  and  individually  had  paid 
large  sums  of  money  on  account  of  debts  properly  contracted  by 
them  in  discharge  of  their  duties  in  the  due  prosecution  of  the  said 
undertaking,  and  the  said  debts  of  the  company  are  still  remaining 
due  and  unpaid.  On  the  21st  of  December,  1849,  an  order  was 
made  by  the  vice  chancellor  on  the  petition  of  Stopford  Thos.  Jones, 
whereby  it  was  ordered  that  the  said  ^^  Direct  Birmingham,  Oxford, 
Reading,  and  Brighton  Railway  Company"  should  be  dissolved  and 
wound  up.  Master  Brougham,  the  master  in  rotation  to  whom  the 
winding  up  of  the  company  was  referred,  on  the  28th  day  of  January, 
1840,  appointed  the  appellant  official  manager  of  the  company.    The 

1* 
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appellant,  as  such  official  manager,  made  out  and  delivered  to  the 
said  master  a  list  of  the  contributorles  of  the  company,  and  in  such 
list  he  included  the  name  of  the  respondent  Henry  T.  Thompson  as 
a  contributory  as  an  allottee  of  shares  who  had  paid  his  deposit  in 
respect  of  twenty  shares  in  the  said  company.  The  master  settled 
this  list,  and  included  the  name  of  the  respondent  as  a  contributory 
in  respect  of  twenty  shares.  The  respondent  thereupon  appealed 
from  that  certificate,  and  upon  that  motion  Lord  Cranworth  ^reversed 
the  direction  of  the  master,  and  ordered  that  the  name  of  the  respond- 
ent should  be  excluded  from  the  list  of  contributorles.  The  present 
was  an  appeal  from  that  order,  with  a  view  to  its  being  discharged, 
upon  the  ground  that  ^  the  said  Henry  Thomas  Thompson,  according 
to  the  true  construction  of  the  Winding-up  Acts,  1848  and  1849,  is  a 
contributory  of  the  said  company  within  the  true  intent  and  meaning 
of  the  said  acts  or  one  of  them." 

Sozburgh^  in  support  of  the  appeal  in  this  case. 

EoU^  for  the  respondent. 

The  Lord  Chancellor.  On  a  question  of  such  extensive  importance 
as  that  raised  by  the  learned  counsel  at  the  bar,  and  from  the  vast  num- 
ber of  cases  that  depend  upon  the  decision  of  your  lordships,  consid- 
ering its  importance  and  its  extent,  I  should  propose  the  following  ques- 
tions to  the  learned  judges  :  I  propose,  first,  t^  ask  this  question,  as 
bearing  immediately  and  directly  on  the  question  upon  which  their 
decision  will  ultimately  turn,  Ought  the  name  of  A.  B.,  under  the  cir- 
cumstances set  forth  in  the  certificate,  in  the  case  before  your  lord- 
ships, to  be  included  in  the  list  of  contributorles  of  the  company  in 
such  certificate  ?  The  certificate,  my  lords,  which  I  advert  to,  is  em- 
bodied in  the  finding  of  the  tnaster  in  chancery  in  the  present  case. 
The  provisional  registration  was  made  under  the  statute  the  7  &  8 
Vict  c.  110,  of  a  proposed  company,  by  the  name  of  the  "  Direct 
Birmingham,  Oxford,  Reading,  and  Brighton  Railway  Company." 
The  prospectus  was  registered  and  published  as  follows  :  Certain  per- 
sons associated  together  as  a  committee  for  the  establishment  of  the 
company,  and  to  obtain  an  act  of  Parliament ;  individuals  applied  to 
the  committee  for  an  allotment  of  shares,  and  the  committee  did  allot 
shares  to  the  applicants,  and  among  them  twenty  shares  to  A.  B. 
Such  application  and  allotment  took  place  in  consequence  of  a  cer- 
tain correspondence ;  the  learned  judges  have  the  notes  before  them, 
and  they  will  refer  to  the  correspondence.  A.  B.  took  no  steps  after 
the  application  for  shares,  and  neither  paid  the  required  deposit  nor 
signed  any  subscribers'  contract  or  parliamentary  contract ;  then  the 
question  1  propose  is,  whether  A.  B.  ought  to  be  considered  a  contrib- 
utory. Your  lordships  are  aware  of  the  distinction  between  the  two 
cases  of  Narris  v.  Cooper  and  Hutton  v.  Thompson,  In  Hvtton  v. 
Thompson^  the  respondent  actually  paid  the  deposit  that  was  required 
by  the  letter  of  allotment ;  whereas  Cooper  did  not ;  instead,  there- 
fore, of  the  paragraph  I  have  inserted  in  the  question,  I  propQse  to 
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put  in  relation  to  Oooper^s  Case :  "  A.  B.  took  no  steps  after  the  appli* 
eation  for  shares,  and  neither  paid  the  required  deposit  nor  signed  the 
subscribers'  contract  or  parliamentary  contract,"  I  propose  to  substi- 
tute :  '^  A.  B.  paid  the  required  deposit,  but  did  not  sign  any  subscri- 
bers' or  parliamentary  contmct"  I  advert  to  the  distinction  between 
the  two  eases,  as  it  perhaps  will  enable  the  judges  to  dispose  of  both. 
But,  my  lords,  the  argument  has  reference  to  another  circumstance, 
namely,  to  the  question  as  to  how  far  the  company  stood  in  the  posi- 
tion or  condition  of  a  company  at  the  time  the  orcler  of  reference  was 
made,  so  as  to  come  within  what  are  properly  called  the  Winding-up 
Acts.  I  propose  to  put  the  following  question  to  the  judges :  ^  Un- 
der the  provisions  of  the  7  &  8  Vict  c.  110,  certain  promoters  of  a  pro- 
visionally registered  or  proposed  railway  company,  with  a  large  speci- 
fied capital  to  be  divided  into  shares,  and  certetin  persons  named,  were 
appointed  to  act  as  a  committee  for  the  purpose  of  establishing  the 
company,  and  that  committee  allotted  shares  to  certain  individuals 
who  made  application  to  them,  the  committee  incurred  considerable 
expense  and  contracted  debts  in  the  obtaining  an  act  of  Parliament, 
but  not  being  able  to  procure  a  sufficient  number  of  subscribers  to  form 
the  proposed  company  jthe  project  was  abandoned,  —  Do  the  above 
circumstances  constitute  an  association,  company,  or  partnership 
within  the  meaning  and  intent  of  the  several  statutes  for  wioding  up 
the  affairs  of  joint-stock  companies  ?  and  would  it  make  any  differ- 
ence if  the  committee,  in  contracting  the  debts,  were  less  than  seven, 
or  more  than  nine  ?  "  ^How  far  this  latter  question  may  be  material 
for  your  lordships  to  consider  when  you  have  received  the  judges' 
answer,  I  do  not  know  at  the  present  moment ;  but  I  would  venture 
to  say,  at  all  events,  I  think  it  desirable  that  your  lordships  should 
have  the  judges'  opinion  on  the  first  question,  and  then  you  can  de- 
termine whether  yon  think  it  necessary  or  expedient  to  enter  into  the 
consideration  of  the  other  question. 

BethelL  Will  your  lordship  forgive  my  calling  your  lordship's 
attention  to  the  fact  that  the  words  ""  not  being  able  to  obtain  a  suffi- 
cient number  of  subscribers  "  is  contrary  to  the  fact  as  admitted  in 
the  case  ?  The  difficulty  was,  not  being  able  to  obtain  payment  of 
the  deposits  by  the  subscribers  who  took  the  shares  for  three  times 
n\pre  in  amount  than  the  number  of  shares  that  were  to  be  allotted. 
A  very  triffing  alteration,  my  lord,  is  necessary  to  meet  the  facts,  not 
being  able  to  obtain  deposits,  and  the  sums  agreed  to  be  paid. 

The  Lord  Chancellor.  I  will  make  such  alteration  as  will  raise 
the  question. 

Cooper,     Your  lordship  will  find  it  stated  in  page  3  of  the  case. 
The  judges  retired  to  consider  the  questions,  and  on  their  return,— 

Pollock,  C.  B.,  read  the  following  opinion :  The  judges  have  con- 
sidered the  questions  which  have  been  submitted  by  your  lordships, 
and  I  have  to  report  to  your  lordships,  in  answer  to  the  first  question 
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that  your  lordships  have  put,  there  is  no  difference  of  opinion  among  the 
judges ;  but  that  with  respect  to  the  second  and  more  general  ques- 
tion, there  is  some  difference  of  opinion.  On  the  subject  of  the  first 
question,  I  have  to  report  the  unanimous  opinion  of  the  judges  who 
have  heard  the  arguments,  that  neither  in  the  case  where  shares  are 
applied  for,  but  no  payment  of  the  deposit  has  been  made,  nor  in  the 
case  where  a  payment  of  a  deposit  has  been  made,  but  no  signature 
to  the  subscribers'  or  the  parliamentary  contract  has  been  affixed, 
should  the  name  of  the  party  be  included  in  the  certificate  of  con- 
tributories.  We  think  that  the  mere  fact  of  the  applicant  being  the 
allottee  of  shares  under  the  circumstances  set  forth,  assuming  he  was 
an  allottee,  as  to  which  we  give  no  opinion,  it  would  not  in  any  way 
make  him  responsible  for  any  preliminary  expenses  incurred  in  pro- 
moting the  project  We  think  this  was  really  the  law  prior  to  the 
statute  the  7  &  8  Vict,  and  that  none  of  the  provisions  of  that  act 
make  any  alteration  in  the  law  on  this  subject  in  that  respect,  so  as 
to  render  an  allottee  of  shares  liable  for  preliminary  expenses,  and  we 
are  not  called  on  to  give  a  construction  to  the  act  of  Parliament 
different  from  that  which  has  been  hitherto  adopted. 

« 
The  Lord  Chancellor.  Your  lordships  are  considerably  indebted 
to  the  learned  judges  for  the  very  distinct  and  important  opinion  they 
have  favored  your  lordships  with,  and  which  probably  may  render  it 
unnecessary  for  their  lordships  to  give  any  judgment  or  to  take  into 
consideration  the  other  question;  your  loidships  will  determine 
whether  that  will  admit  of  further  consideration,  and  an  intimation 
will  probably  be  given  to  the  learned  judges,  who  may  be  saved  the 
trouble  of  a  consideration  of  the  other  question.  At  present  I  do 
not  think  we  can  take  the  opinions  of  the  judges  on  that  point,  and 
therefore  the  consideration  ot  it  will  be  adjourned. 


[Preseni:  The  Lord  Chancellor,  Lord  Cranworth,  Lord  BEAUMomr,  Lord 

FoRTEScuE,  and  oihar  Peers.] 

Cooper's  Case.  —  Thompson's  Case.^ 

Aagust  8,  1851. 

Contributory —  Winding-up  Acts  —  Preliminary  Expenses. 

A  person  who  has  accepted  shares  in  a  projected  company,  whether  he  has  paid  the  deposit 
on  them  or  not,  is  not  responsible  or  liable  for  the  expenses  which  were  incurred  in  the 
process  of  the  formation  of  such  company.    (See  17  Law  T.,  237.) 

The  facts  of  these  two  appeals  have  been  fully  given,  ante^  p.  1, 
and  the  cases  now  again  came  before  the  house  for  final  adju- 
dication. 

1  17  Law  T.  26L 
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The  Lord  Chancellor.  My  lords,  in  the  cases  of  Norris  v. 
Cooper^  and  HutUm  v.  TAompsany  they  are  appeals  from  the  orders  of 
my  noble  and  learned  friend  the  vice  chancellor.  Lord  Cranworth, 
reversing  the  order  of  the  master  to  whom  the  adjustment  was 
referred,  of  the  affairs  of  a  projected  concern  called  the  Wolverhamp- 
ton, Chester,  and  Birmingham  Junction  Railway  Company,  and  also 
the  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Railway 
Company,  under  the  Winding-up  Acts,  that  is,  the  statute  of  the  11 
&  12  Vict.  c.  4d,  and  the  12  &  13  Vict  c.  180.  The  case  has  been 
argued  at  yoiir  lordships'  bar,  and  now  stands  for  judgment  The 
respondent  Cooper  had  shares  allotted  to  him  in  the  company  called 
the  Wolverhampton,  Chester,  and  Birmingham  Junction  Railway 
Company,  and  the  respondent  Thompson,  in  the  Direct  Birmingham, 
Oxford,  Reading,  and  Brighton  Railway  Company;  the  only  dis- 
tinction in  point  of  fact  is,  that  the  respondent  Thompson  paid  the 
required  deposit  on  the  shares  allotted  to  him,  while  the  respondent 
Cooper  did  not  pay  any  such  deposit  The  points  to  be  decided  in 
the  two  cases  are  identical,  and  they  were,  therefore,  heard  together, 
and  as  Thompson  had  an  additional  fact  in  support  of  the  respond- 
ent's liability,  which  does  not  exist  in  the  other  case,  it  follows,  if 
your  lordships  should  be  of  opinion  that  the  appeal  in  that  case  can- 
not be  sustained,  the  decision  of  that  case  will  govern  also  the  case 
of  Norris  v.  Center.  It  will  be  sufficient  to  state  the  circumstances 
of  the  case  that  relate  to  HtUton  v.  Thompson.  The  material  parts 
of  the  case  are  these :  In  the  year  1845,  certain  persons  proposed  to 
construct  a  railway  from  Birmingham  to  Oxford,  Reading,  and  Brigh- 
ton, the  capital  of  which  was  to  consist  of  2,000,000/.,  to  be  divided 
into  80,000  shares,  of  25/.  a  share :  the  company  was  provisionally 
registered  under  the  8  &  9  Vict.  c.  110 ;  a  prospectus,  containing  the 
names  of  the  provisional  committee,  was  published,  together  with  the 
form  of  application  for  shares.  About  the  10th  of  October  in  that 
year,  the  respondent  Thompson  applied  to  have  allotted  to  him  thirty 
*  shares ;  the  committee  of  management,  on  the  18th  of  October,  sent 
him  a  letter  to  the  following  effect :  — - 

"  Sir,  — -  The  committee  of  management  have  allotted  to  you 
twenty  shares  in  this  undertaking,  and  I  am  directed  to  request  you 
will  pay  the  deposit  of  2/.  12^.  6d.  per  share,  amounting  to  52/.  10^., 
into  one  of  the  under-mentioned  banks,  on  or  before  Friday,  the  24th 
day  of  October,  1845,  or  this  allotment  will  be  null  and  void.  This 
letter,  with  the  banker's  receipt  appended  thereto,  will  be  exchanged 
for  scrip  upon  your  presenting  it  at  the  offices  of  the  company, 
and  executing  the  parliamentary  contract,  and  subscribers'  agree- 
ment," &c< 

That  is  signed  by  the  secretary.  The  latter  clause  in  this  letter 
will  require  to  be  attended  to,  namely,  that  which  informed  Thomp- 
son he  was  to  exchange  his  receipt  with  the  letter  for  scrip,  and  exe- 
cute the  parliamentary  contract  and  the  subscribers'  agreement  Upon 
the  receipt  of  this  letter,  Thompson  paid  the  deposit  of  2/.  125. 6d.  per 
share,  as  desired,  but  never  exchanged  the  banker's  receipt^  nor  ever 
executed  any  parliamentary  contract  or  subscribers'  agreement,  and 
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none  such  was  ever  prepared.  The  committee,  who  took  the  charge 
on  themselves,  allotted  7000  shares,  and  the  deposits  were  required 
on  all,  to  be  paid  on  or  before  the  20th  of  October,  1845,  or  the  allot- 
ment would  be  null  and  void.  Deposits  were  paid  only  on  4295 
shares,  and  it  was  therefore  found  absolutely  impracticable  to  estab- 
lish the  company,  and  the  project  was  therefore  abandoned. 

On  the  21st  of  December,  1849,  an  order  was  made  under  the  stat- 
ute— the  Winding-up  Statute,  —  referring  it  to  the  master  to  wind  up 
the  affairs  of  the  company  under  the  provisions  of  the  act  mentioned ; 
and  the  master  having  afterwards  inserted  both  the  respondents, 
Cooper  and  Thompson,  in  the  list  of  contributories,  against  that 
order  the  respondents  appealed  to  the  vice  chancellor.  Lord  Cran- 
worth,  and  his  lordship  reversed  the  order  of  the  master ;  and  the 
present  appeals  are,  one  by  the  official  manager  against  the  order 
of  reversal,  and  the  other  against  the  order  on  Mr.  Cooper,  who  was 
also  a  contributory  under  the  circumstances  I  have  mentioned. 
Upon  these  facts,  then,  the  question  arises  whether  the  respondent 
Thompson  ought  to  have  been  inserted  by  the  master  in  the  list  of 
contributories.  In  support  of  the  appeal  it  was  contended  at  your 
lordships'  bar,  that  by  the  application  of  the  respondent  for  shares, 
and  by  the  allotment  to  him  in  conformity  with  his  application,  and 
by  the  payment  of  the  deposit  upon  the  shares  allotted,  the  respond- 
ent became  a  member  of  the  company,  and  as  such  member,  liable  to 
be  put  on  the  list  of  contribiitories ;  and  it  was  argued  that,  by  the 
third  section  of  the  Winding-up  Acts,  "  contributory  "  includes  every 
member,  '^  a  member,"  in  the  act,  being  any  person  entitled  to  a  share 
in  the  company ;  and  as  by  the  7  &  8.  Vict  c.  110,  s.  3,  the  word 
*<  subscriber "  is  to  be  held  to  be  a  person  who  has  agreed  to  take 
shares  in  a  proposed  company,  the  respondent  must  be  said  to  be  a 
subscriber,  and  consequently  a  contributory.  This  appears  to  me  by 
no  means  to  follow.  The  respondent  Thompson  never  became,  it 
appears  to  me,  either  a  "  subscriber "  or  a  "  member "  within  the 
meaning  of  this  statute.  He  did  not  comply  with  the  conditions 
necessary  to  make  him  either,  and  on  the  abandonment  of  the  pro- 
ject he  was  not  in  a  position  to  be  liable  to  an  action  at  law  at  the 
suit  of  any  creditor  of  the  company ;  and  it  is  quite  clear  that  until 
Thompson  had  signed  the  parliamentary  contract  and  subscribers' 
agreement,  and  exchanged  his  receipt  for  scrip,  he  had  no  claim  upon 
the  company  for  any  of  the  profits,  and  therefore  was  not  within  the 
provisions  of  the  acts  a  member  of  the  company.  In  answer  to  this, 
on  the  part  of  the  respondent,  it  was  argued  that  he  had  agreed  to 
become  the  proprietor  of  the  shares  allotted  to  him  in  a  company 
with  a  capital  of  2,000,000/.,  divided  into  eighty  thousand  shares,  at 
25/.  a  share;  but  no  such  company  as  that  of  which  he  agreed  to 
become  a  member  was  ever  established,  and  therefore  the  considera- 
tion upon  which  he  had  agreed  to  become  a  subscriber  has  wholly 
failed,  and  on  such  failure  it  became  impracticable  for  him  ever  to 
obtain  the  shares,  and  so  far  from  respondent  being  liable  to  contrib- 
ute to  the  expenses  and  debts  incurred  by  those  who  endeavored  to 
establish  the  company,  ne  was  entitled,  according  to  the  decision  in 


HOUSE  OF  LORDS,  1851.  11 


Cooper's  Case. -^  Thompson's  Case. 


Wdlstab  V.  SpoUiswoodey  and  several  other  cases,  to  recover  back  the 
deposits  which  he  had  paid,  and  that  according  to  such  decision  it 
must  be  held  a  payment  made  by  the  respondent,  when  in  point  of 
law  no  such  payment  was  recoverable  back  again,  on  the  ground  of 
entire  failure  of  the  consideration.  The  answer  thus  urged  appears 
to  be  a  valid  answer  in  point  of  law  to  the  grounds  on  which  the 
appellant  relies,  and  the  respondent  became  subject  to  no  responsibil- 
ity for  the  acts  done  by  him  except  that  of  taking  the  allotted  shares 
in  the  event  of  the  company  being  established.  The  case  of  Upfill^ 
decided  by  your  lordships,  was  much  relied  on,  on  the  part  of  the 
appellant,  but  with  regard  to  that  case  it  is  only  necessary  to  say  at 
present  that  it  is  an  authority  rather  against  the  appellant  than  for 
him,  for  by  that  judgment  Upfill  was  held  to  be  a  contributory  ex- 
pressly on  the  ground  of  the  conjoint  effect  of  the  two  facts  that  he 
was  a  member  of  the  provisional  committee,  and  had  also  paid  the 
deposits  on  his  shares,  the  language  of  the  judgment  being  that  it 
was  a  case  of  a  provisional  committee-man  plus  the  accep^nce  of 
shares ;  and  it  clearly  appears  from  the  judgment  if  either  of  these 
facts  had  been  absent  the  opinion  of  the  noble  and  learned  lord  who 
pronounced  that  judgment  would  have  been  against  the  appellant 
The  case  of  Nockels  v.  Crosby  long  ago  decided  that  the  preliminary 
expenses  of  an  abortive  scheme  must  be  borne  by  the  projectors,  and 
cannot  be  thrown  upon  the  mere  subscribers  to  the  shares.  This  case 
was  argued  in  the  presence  of  nine  of  the  learned  judges,  and  your 
lordships  put  questions  to  the  learned  judges,  to  which  they  gave 
answers.  One  of  such  questions  has  now  become  material,  and  I 
shall  now  state  to  your  lordships  the  answer  the  learned  judges  have 
given.  The  question  put  was  —  a  provisional  registration  was  made 
of  a  certain  company  under  the  statute  of  the  7  &  8  Vict.  c.  110,  by 
the  name  of  the  "  Direct  Birmingham,  Oxford,  Reading,  and  Brighton 
Railway  Company."  The  prospectus  was  registered  and  published 
as  follows :  Certain  persons  acted  as  a  committee  in  the  establish- 
ment of  the  company  and  to  obtain  an  act  of  Parliament ;  individ- 
uals applied  to  that  committee  for  an  allotment  of  shares,  and  the 
company  accordingly  did  allot  shares  to  the  applicants,  and  among 
them  twenty  shares  to  A.  B. ;  such  application  and  allotment  took 
place  in  consequence  of  the  accompanying  correspondence,  to  which 
the  judges  were  referred.  A.  B.  took  no  steps  after  the  applica- 
tion for  shares,  and  neither  paid  the  required  deposit  nor  signed  any 
subscribers'  or  parliamentary  contract  Ought  A.  B.  to  be  considered 
as  a  contributory  within  the  intent  and  meaning  of  the  act  ?  It  was 
then  proposed  to  repeat  the  same  question  with  these  additions  — "A. 
B.  took  no  steps  on  the  letter  of  allotment,  except,  after  the  receipt, 
he  paid  the  required  deposits,  but  did  not  sign  any  parliamentary  or 
subscribers'  contract"  My  lords,  as  I  before  mentioned,  another 
question  was  decided,  not  knowing  how  far  the  answer  to  the  same 
question  in  substance,  although,  divided  in  the  manner  I  have  stated 
—  how  far  the  opinion  of  the  judges  might  lead  to  the  conclusion  of 
the  case,  a  further  question  was  proposed,  relating  more  generally  to 
the  state  and  condition  of  the  company ;  the  question  of  how  far  it 
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came  within  the  Winding-up  Acts,  which  it  has  become  unnecessary 
now  to  determine.  The  following  is  the  answer  given  by  the  judges : 
"  The  judges  have  considered  the  questions  proposed  by  your  lord- 
ships, and  I  have  to  answer  on  the  first  question,  that  it  is  the  unan- 
imous opinion  of  the  judges  who  have  heard  the  arguments,  that 
neither  in  the  case  where  shares  were  applied  for,  and  no  payment  of 
deposits  made,  nor  in  the  case  where  a  payment  of  a  deposit  was 
made,  but  there  was  no  signature  to  the  subscribers'  or  the  parlia- 
mentary contract  affixed,  should  the  name  of  the  party  be  included 
in  the  certificate  of  contributories.  We  think  that  the  mere  fact  of 
the  applicant  being  the  allottee  of  shares  under  the  circumstances 
set  forth  in  the  master's  certificate,  assuming  he  was  an  allottee,  as 
to  which  we  give  no  opinion,  would  not  in  any  way  make  him  respon- 
sible for  any  preliminary  expenses  incurred  in  promoting  the  object 
before  the  abandonment  of  the  undertaking.  We  think  this  was 
really  the  law  prior  to  the  stat  7  &  8  Vict,  and  that  none  of  the 
provisions  of  that  act  make  any  alteration  in  the  law  on  this  subject 
in  that  respect,  so  as  to  render  an  allottee  of  shares  liable  for  prelim- 
inary expenses  ;  and  we  are  not  called  upon  to  give  a  construction  to 
the  act  of  Parliament  difierent  from  that  which  has  hitherto  been 
adopted."  Such,  my  lords,  was  the  unanimous  opinion  of  nine  of 
the  learned  judges ;  and  the  opinion  they  have  written  seems  to  me 
to  be  in  conformity  with  what  has  been  established  as  law  in  the  va- 
riety of  cases,  and  consistent,  as  I  believe,  with  sound  law.  I  agree 
with  my  lord  chief  baron,  and  if  your  lordships  shall  think  fit  to 
adopt  it,  the  two  appeals  ought  to  be  dismissed;  and  accordingly  I 
move  your  lordships  that  the  case  of  HuUon  v.  Tlumpson  be  dismissed. 
My  lords,  in  the  case  of  Norris  v.  Cooper^  which,  as  I  have  stated, 
was  less  strong  than  that  of  Hutton  v.  Ttiompson^  by  the  fact  of  pay- 
ment of  deposits  having  occurred  in  the  one  case  and  not  in  the  other, 
that  should  follow  the  same  fate.  I  shall,  according  to  your  lordships' 
decision  in  the  first,  advise  your  lordships,  moving,  as  to  that  case, 
that  it  should  be  dismissed. 

Lord  Cranworth.  My  noble  and  learned  friend  on  the  woolsack 
has  so  exhausted  this  subject,  that  it  is  hardly  necessary  for  me  to 
say  more  than  that  I  concur  in  the  opinion  he  has  stated  and  the 
view  he  has  taken  of  these  cases ;  and  indeed  it  is  hardly  necessary 
for  any  noble  lord  to, have  done  even  that,  and  particularly  it  would 
be  unnecessary  in  my  case,  considering  that  I  have  already^  at  very 
considerable  length,  expressed  my  opinion,  not  indeed  upon  these 
very  cases,  because  they  were  not  cases  that  were  argued  before  me, 
but  on  other  cases  which  stood  in  precisely  the  same  situation. 
Cases  of  this  description,  to  a  very  great  extent  in  point  of  number, 
have  come  before  the  court,  in  which  I  have  had  the  honor  of  sitting 
during  the  last  six  or  eight  months ;  and  I  have  on  a  great  many 
occasions  given  my  opinion  as  to  what  the  law  is  on  this  subject, 
and  that  opinion  stands  recorded  in  print  in  a  variety  of  cases,  and 
that  opinion  is  in  so  exact  conformity  with  what  my  noble  and 
learned  friend  has  now  stated,  that  it  will  be  almost  superfluous  for 
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me  to  say  a  word  to  your  lordships,  and  my  reason  for  speaking  is 
chiefly  to  exclude  any  possibility  of  a  notion  that  I  doubted,  upon 
this  subject,  on  the  propriety  of  mv  own  ppinion.  I  had  no  doubt 
whatever  on  the  subject,  and  I  contess,  except  that  doubt  which  one 
always  must  entertain  in  matters  that  have  not  been  absolutely 
decided,  I  never  did,  or  could,  entertain  a  doubt  that,  prior  to  the 
passing  of  these  acts  — the  Joint-stock  Company's  Acts  —  the  Wind- 
ing-up Acts  —  that  parties  were  not  liable  to  contribute  to  the  expense 
of  forming  a  company  when  they  had  merely  agreed  to  take  shares 
in  the  company  when  formed,  was  a  matter  which  had  been  decided 
in  a  great  many  cases  up  to  the  time  to  which  my  noble  and  learned 
friend  has  adverted,  and  that  when  the  matter  is  examined  it  requires 
no  case  to  enable  you  to  arrive  at  such  a  conclusion.  What  does 
a  person  do  when  he  agrees  to  take  shares  in  a  company  ?  All  he 
agrees  to  is  to  this  effect :  "  You  tell  me  you  are  forming  a  company 
to  consist  of  ten  thousand  shares  ;  very  well  —  I  shall  be  glad  to  be 
a  shareholder  of  one  of  those  ten  thousand  shares."  "  You  shall,"  he 
says.  I  either  do  pay  earnest  or  I  do  not  In  either  case  I  sit  down 
and  remain  passive.  If,  six  months  after,  he  tells  me,  "  I  am  sorry 
to  say  I  could  not  form  that  company,"  I  say,  "  I  am  sorry  for  it, 
you  must  give  me  back  my  deposit  if  you  have  received  it,  or  the 
remainder  of  what  you  have."  There  is  an  end  of  it  What  is 
there  in  that  which  leads  to  the  conclusion  that  I  am  bound,  myself, 
to  contribute  to  the  expenses  which  he  has  been  at  in  trying  to  do 
that,  the  doing  of  which  was  the  reason  for  my  assisting  him  at  all  ? 
It  is  obvious,  when  the  matter  is  looked  into,  that  not  only  are  there 
plenty  of  authorities  to  show  that  I  am  not  liable,  but  all  principle 
goes  with  that  conclusion.  That  being  the  state  of  the  law  before 
the  passing  of  any  of  these  acts,  and  it  being  the  state  of  the  law  in 
so  exact  and  clear  conformity  with  the  obvious  principle  and  good 
sense  I  have  stated  several  times,  it  would  require  very  cogent  act* 
to  show  me  the  liability  before  I  could  suppose  there  was  any  such 
intention. 

Now,  the  two  acts  relied  on  have  been,  first  of  all,  the  Joint-stock 
Registration  Act  (mainly  relied  on;  there  were  others  partially 
alluded  to)  and  the  Winding-up  Act  I  may  dismiss  that  in  a  word. 
The  Winding-up  Act  was  an  act  passed  two  or  three  years  ago  for 
the  purpose  of  facilitating  the  winding  up  the  affairs  of  companies,  in 
the  winding  up  of  which,  according  to  the  ordinary  rules  of  courts 
of  justice,  the  ordinary  proceedings  had  been  found  infinitely  com- 
plicated and  difficult,  and  regulations  were  made  for  that  purpose, 
and  which  to  some  extent,  no  doubt,  have  answered  their  object ;  but 
it  hardly  requires  to  be  propounded  that  the  legislature  could  have 
meant  to  make  other  people  liable  than  those  who  were  liable  before. 
It  would  have  been  an  act  of  such  monstrous  injustice,  if  a  man  were 
not  liable  to  contribute  to  10,000/.,  to  pass  an  act  under  the  pretence 
that  it  was  to  give  facility  for  the  winding  up  of  the  affairs  of  those 
who  were  liable,  that  somebody  else  was  to  be  made  liable  who  was 
not  liable  before ;  and,  in  truth,  it  would  be  so  obviously  unjust,  that 
it  is  hardly  necessary  to  propound  the  proposition.     But,  in  looking 
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at  the  Winding-up  Acts,  there  is  nothing  that  points  to  any  thing  of 
the  sort,  and,  therefore,  I  dismiss  that  The  other  act,  which  was 
relied  on  equally,  is  an  act  not  bearing  on  the  case  when  it  is  clearly 
analyzed,  although  undoubtedly  some  of  the  expressions  in  it  have 
been  used  in  a  way  that  has,  I  believe,  misled  the  public.  I  allude 
to  the  Joint-stock  Companies  Registration  Act 

The  only  observation  that  I  shall  make  further  and  trouble  your 
lordships  with  on  this  case  is,  to  show,  by  analyzing  very  shortly  a 
few  of  the  provisions  of  the  act,  that  they  do  not  alter  the  law  at  all. 
In  the  first  place,  what  is  the  preamble  ?  ^  Whereas,  it  is  expedient 
to  make  provision  for  the  due  registration  of  joint-stock  companies 
during  the  formation  and  subsistence  thereof,  and  also  after  such 
complete  registration  as  hereafter  mentioned,  be  it  enacted."  And 
what  are  the  objects  there  ?  Why  the  objects  are  to  make  provisions 
for  the  due  registration  while  the  company  is  in  course  of  formation, 
and  after  it  has  been  formed,  and  when  formed  to  give  it  many  of 
the  incidents  of  a  corporation  ;  and  then  to  make  certain  regulations. 
There  is  nothing  there  suggested  as  to  the  object  to  make  other 
people  liable  to  the  expenses  of  forming  the  company,  than  those 
who  were  liable  before.  The  two  or  three  first  sections  are  pre- 
liminary sections,  giving  the  definition  of  words  to  be  used  in  the 
act,  and  so  forth  ;  and  then  comes  sect  4,  one  of  the  sections  which 
has  been  mainly  thought  to  have  the  effect  of  altering  the  liability 
of  parties.  It  enacts,  ^  Before  proceeding  to  make  public  any  inten- 
tion to  form  a  company,  it  shall  be  the  duty  of  the  promoters  to 
make  to  the  officer  thereby  provided  a  return  to  the  following  effect ;" 
that  is  to  say,  the  proposed  name  of  the  intended  company,  the 
names  of  the  promoters,  together  with  their  residences ;  that  is,  that 
due  notice  may  be  given  to  the  public  of  what  the  company  is  to  be, 
and  what  are  to  be  its  object)?,  and  who  are  the  parties  promoting  it ; 
and  then  several  other  particulars,  namely,  the  names  of  the  mem- 
bers, and  so  on  ;  and  a  variety  of  other  matters  that  would  be  useful 
for  the  public  to  know.  When  one  of  those  schemes  that  were  really 
only  mere  bubble  schemes,  as  they  have  been  called,  was  in  progress 
of  formation,  that  is  what  is  to  be  done  for  provisional  registration 
before  forming;  then,  when  it  is  completely  formed,  this  is  enacted: 
*'  It  shall  not  be  lawful  for  any  joint-stock  company  to  act  otherwise 
than  provisionally  until  such  company  shall  have  obtained  a  certifi- 
cate of  complete  registration,  and  no  joint-stock  company  shall  be 
entitled  to  receive  a  certificate  of  complete  registration  unless  it  be 
formed  by  deed;"  and  then  a  great  number  of  details  are  entered  into 
of  what  you  are  to  do  in  order  to  become  a  completely  formed  com- 
pany. Then  there  are  a  number  of  regulations  as  to  the  registration 
of  the  company  registering  the  change  of  shares,  so  that  the  public 
might  always,  by  going  to  a  particular  office,  know  who  are  the 
parties  constituting  a  joint-stock  company. 

Now  come  the  important  sections,  the  SiSd  and  46th.  The  previous 
section  had  said  what  was  to  be  done ;  first,  provisionally  registering 
it;  and,  secondly,  what  was  to  be  done  when  completely  registered. 
Now,  what  is  to  be  done  while  it  is  simply  provisionally  registered  ? 
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Sect  23  says  this,  "  On  the  provisionally  registering  of  any  com« 
pany,  it  shall  be  lawful  for  the  promoters  of  the  company  so  registered 
to  act  provisionally ;  and  it  shall  be  lawful  for  the  promoters  of  the 
company  to  assume  the  name  of  the  company,  but  coupled  with  the 
words  '  registered  provisionally ; '  to  open  the  subscription  Kst ;  to  allot 
shares,  and  to  receive  a  small  sum,  namely,  10s.  in  every  100/.  by 
way  of  earnest  upon  the  shares ;  but  not  to  make  calls,  or  execute 
any  works  except  such  as  are  necessary  to  make  surveys  and  so  on, 
in  order  to  the  establishment  of  the  company."  Now,  that  section 
makes  a  manifest  distinction  between  the  company  and  the  promo- 
ters during  the  period  of  provisional  registration  ;  that  is,  before  the 
company  have  been  actually  formed ;  and  although  the  promoters  of 
the  company  are  entitled  to  assume  the  name  of  a  company,  coupling, 
however,  with  it  "  provisionally  registered,"  yet  it  is  not  the  company 
that  is  there  acting,  and  for  the  best  of  all  reasons,  that  there  is  no 
company  at  all ;  for  the  act  of  Parliament  says,  expressly,  there  shall 
be  no  company  until  they  are  completely  registered ;  and,  therefore, 
although  these  parties  call  themselves  the  word  "company,"  they 
must  couple  with  it  "  registered  provisionally ; "  and  then,  looking 
at  the  clause,  you  will  see  that  all  the  acts  done  by  the  parties 
so  describing  themselves  a  company  provisionally  registered,  are 
merely  done  by  certain  individuals,  the  promoters  of  the  company ; 
and,  therefore,  the  expenses  then  incurred  are  not  the  expenses  of  the 
company,  there  being  no  company;  they  are  expenses  incurred  by 
the  promoters;  and,  therefore,  how  can  you  alter  the  law,  which 
before  said,  if  I  have  agreed  to  become  a  member  of  this  company 
when  you  have  got  it  completely  registered,  what  is  the  liability  I 
have  incurred?  The  liability  I  have  incurred  is  to  pay  for  those 
shares  when  completely  registered ;  what  have  I  to  do  with  the 
expense  you  have  incurred  in  the  mean  time?  If  you  have  been 
hastily  and  without  due  security  incurring  enormous  expenses  in 
making  surveys  and  advertising,  and  so  on,  in  a  hope  and  confidence 
that  you  would  get  this  company,  that  which  you  have  made  me 
agree,  I  will,  when  it  is  formed,  take  a  share  in ;  what  have  I  to  do 
with  any  expense  you  have  been  incurring  in  the  mean  time  ?  That 
is  the  common  sense  of  the  thing  before  this  act  passed ;  and  I  cer- 
tainly must  say  to  your  lordships  that  I  have  looked  through  the  act 
many  times,  and  have  been  unable  to  find  any  thing  that  points  to  any 
intention  of  varying  it  On  these  grounds,  my  lords,  which  I  have 
stated  because  my  noble  and  learned  friend  has  gone  into  the  matter 
so  fully,  I  see  no  reason  to  doubt  the  propriety  of  the  decision  which 
was  given  by  myself  in  these  cases.  Ot  course,  I  conceive  my  con- 
firmation of  your  lordships'  views  will  be  of  very  little  weight,  as  it 
is  an  appeal  from  my  own  judgment ;  but  I  felt  bound  to  state  the 
ground  on  which  I  proceeded.  I  proceeded  then,  advisedly,  and 
tfolhing  has  ever  occurred  to  make  me  doubt  the  propriety  of 
that  decision  to  which  I  came,  and  which  I  entirely  concur  in 
advising  the  House  to  confirm. 

Judgment  in  both  cases  affirmed  vnth  costs. 
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[Present:  Hie  Lord  Chancellor,  Lord  Broughau,  and  other  Lords.] 
Scadding,  Defendant  in  Error,  v.  Lorant,  Plaintiff  in  Error.^ 

July  7  and  II,  1851. 

Rating'  —  Poor  Rate  —  Adjournment  of  Vestry  —  Replevin. 

It  is  as  compcteDt  to  yestry-men  de  facto  to  join  in  making  a  rate  for  the  relief  of  the  poor 
as  yestry-men  de  jure, 

A  meeting  to  make  a  poor  rate  was  adjourned,  bat  no  further  notice  of  the  adjourned  meet- 
ing, or  of  the  purposes  thereof,  had  been  given  on  the  doors  of  the  churches  and  chapels 
of  a  parish,  as  required  by  a  local  act  for  that  parish :  — 

Ueldj  that  notice  of  the  original  meeting  having  been  duly  given,  and  the  purpose  for  which 
it  was  to  be  held,  such  notice  extended  to  all  adjounicd  meetings,  such  adioumed  meetings 
being  held  for  the  purpose  of  completing  the  untinislied  business  of  the  nrst  meeting,  and 
consequently  a  poor  rate  made  at  such  adjourned  meeting  was  ralid. 

In  replevin,  the  defendant  avowed  specially  under  a  distress  for  poor  rate  assessed  on  plain- 
tiff in  respect  of  his  dwelling-house,  and  as  a  collector  of  sucn  rato :  — 

Heldf  that  the  facts  found  as  to  the  making  the  above  rate  sustained  the  avowry. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Ex- 
chequer Chamber,  reversing  a  judgment  of  the  Court  of  Queen's 
Bench  upon  a  special  verdict  in  an  action  of  replevin,  in  which  the 
plaintiff  in  error  was  plaintiff,  and  the  defendant  in  error  and  one 
Joseph  Patrick  (since  deceased)  were  defendants. 

The  declaration  complained  that  the  defendants,  on  the  28th  of 
August,  1840,  seized  and  took  certain  goods  and  chattels  of  the 

?laintiff,  then  being  in  his  dwelling-house  in  the  parish  of  St 
^ancras. 
The  defendant  Lorant  avowed  specially  under  a  distress  for  a  poor 
rate  assessed  on  plaintiff  in  respect  of  his  said  dwelling-house,  in  and 
for  said  parish,  and  as  a  collector  of  such  rate.  The  plaintiff  pleaded 
in  bar  de  injuria.  The  jury  found  a  special  verdict,  setting  forth  by 
whom  and  under  what  circumstances  the  rate  was  made  and  levied ; 
and  the  main  questions  for  decision  were,  whether  the  facts  found 
disclosed  a  valid  rate,  and  whether  these  facts  sustained  the  avowry. 
The  verdict  found  that  before  and  at  said  time  when,  &c.,  the  parish 
of  St  Pancras  was  governed  by  the  local  act,  59  Geo.  3,  c.  39,  intituled 
"An  Act  for  establishing  a  select  Vestry  in  the  Parish  of  St  Pancras,  in 
the  County  of  Middlesex,  and  for  other  purposes  relating  thereto,"  in 
conjunction  with  the  act  1  &  2  Will.  4,  c.  60,  intituled  «  An  Act  for 
the  better  regulation  of  Vestries  and  for  the  appointment  of  Auditors 
of  Accounts  in  certain  Parishes  of  England  and  Wales ; "  that  the 
election  of  vestry-men  for  said  parish  took  place  annually,  one  third 
of  the  vestry-men  going  out  by  rotation  each  year,  and  vacancies  from 
death  or  other  causes  being  filled  up  at  the  same  time  ;  that  the  number 
of  rated  householders  in  said  parish  exceeded  10,000 ;  that  on  the  6th 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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thirtv-nine,  tfae  annual  meeting  of  the  parishioners  of  the  said  parish 
for  the  election  of  vestry-nien  and  auditors  of  accounts  for  the  said 
parish  took  place  at  the  vestry  rooms  in  Gordon  Street,  within  the 
said  parish,  pursuant  to  previous  due  appointment  by  the  vestry  of 
the  said  parish,  and  that  notice  thereof  was  duly  given,  such  notice 
having  been  duly  signed  by  the  church-wardens  of  the  said  parish. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
there  were  six  vacancies  in  the  vestry,  by  death  or  other  causes,  to  be 
filled  up  at  such  election,  in  addition  to  fortv  who  were  to  so  out  by 
rotation.  And  that,  at  the  said  annual  election,  an  election  in  fact  of 
forty-six  persons  took  place  to  supply  the  places  of  the  forty  vestry* 
men,  who  were  so  to  go  out  by  rotation  as  aforesaid,  and  to  fill  up 
the  said  vacancies  so  to  be  filled  up  as  aforesaid.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  further  say,  that  the  names  of  the 
said  forty-six  persons  were  and  are  as  follows,  (setting  out  the  names.) 
That  the  said  forty-six  persons  were  not,  nor  was  any  of  them,  duly 
elected  at  the  said  annual  election,  nor  was  there  ever,  during  the  said 
year  one  thousand  eight  hundred  and  thirty-nine,  any  due  election  of 
vestry-men  of  the  said  parish,  to  supply  the  places  of  the  said  forty  who 
were  to  go  out  by  rotation  at  the  said  election  as  aforesaid,  or  any  of 
them,  or  to  fill  up  the  said  six  vacancies,  or  any  of  them ;  but  that  the  said 
forty-six  persons  so  elected  in  fact  as  aforesaid  continued  to  act  from  the 
time  of  the  said  election  until  after  the  end  of  the  year  one  thousand 
eight  hundred  and  thirty-nine,  as  vestry-men  of  the  said  parish.  That 
all  the  said  persons  so  elected  in  fact  as  aforesaid  were  duly  qualified 
to  fill  the  office  of  vestry-men,  if  they  had  been  duly  elected  as  such. 
That  nineteen  of  the  said  persons  so  elected  were  a  portion  of  the  forty 
who  were  to  go  out  by  rotation.  That  on  the  twelfth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
a  meeting  of  the  persons  acting  as  vestry-men  of  the  said  parish  was 
duly  convened  and  held  at  the  vestry  rooms,  in  Gordon  Street,  within 
the  said  parish,  in  the  manner  directed  for  vestry  meetings  by  the 
said  act,  made  and  passed  in  the  said  fifty-ninth  year  of  the  reign  of 
his  late  majesty  George  III.,  chapter  thirty-nine,  and  in  the  manner  and 
for  the  purpose  in  the  within  avowry  in  that  behalf  mentioned,  and 
that  notice  of  the  said  last-mentioned  meeting,  and  of  the  purpose 
thereof,  had  been  reduced  into  writing  and  signed,  and  copies  thereof, 
also  signed,  were  affixed  on  the  Sunday  preceding  such  last-men- 
tioned meeting,  in  the  manner  mentioned  in  the  within  avowry,  and 
that  all  those  persons  who  were  members  of  the  vestry  of  the  said 
parish  at  the  time  of  the  said  election,  and  who  were  not  to  go  out  by  ro- 
tation at  the  said  election,  as  well  as  the  said  forty-six  persons  so  elected 
in  fact  as  aforesaid,  were  summoned  pursuant  to  a  resolution  passed 
at  a  meeting  of  the'  persons  acting  as  the  vestiy  of  the  said  parish, 
held  on  the  third  day  of  August,  one  thousand  eight  hundred  and 
thirty-nine,  which  said  meeting  was  the  next  previous  meeting  to  the 
said  meeting  of  the  said  twelfth  day  of  August  That  of  the  forty 
vestry-men  who  were  to  go  out  by  rotation  at  the  said  election,  those 
who  were  not  reelected  in  fact  as  aforesaid  were  not  summoned  to  the 
said  meeting  of  the  twelfth  day  of  August,  one  thousand  eight  hun- 
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dred  and  thirty-nine,  or  any  subsequent  meeting.  That  the  vicar  of 
the  said  parish  was  not  present  at  the  said  meeting  of  the  twelfth 
day  of  August,  and  that  the  said  Richard  Horspool  being  present, 
was,  before  proceeding  to  business,  elected  chairman  for  the  occasion, 
as  stated  in  the  within  avowry.  That  the  following  is  the  entry  of 
the  proceedings  at  the  meeting  holden  on  the  day  last  mentioned, 
duly  entered  in  a  book  kept  for  that  purpose,  in  pursuance  of  the  said 
first-mentioned  act,  as  hereinafter  mentioned :  — 

"  Parish  of  Saint  Pancras,  in  the  county  of  Middlesex. 

«  Vestry  Minute  Book,  No.  13. 

"  At  a  general  meeting  of  the  vestry-men  of  the  said  parish,  held 
at  the  vestry  rooms,  Grordon  Street,  on  Monday,  the  twelfth  day  of 
August,  1839,  pursuant  to  adjournment :  — 

"  Richard  Horspool,  Esq.,  in  the  chair,  and  thirty  other  vestry-men 
present,  viz.,  (setting  out  the  names.) 

"  The  minutes  of  the  last  vestry  were  read  and  confirmed. 

"  The  vestry  proceeded  to  the  order  of  the  day,  (pursuant  to  the 
minutes  of  the  last  vestry,  and  to  letters  of  summons  issued  for  the 
purpose  by  the  vestry  clerk,)  to  make  a  general  rate  for  the  relief  of 
the  poor  of  this  parish.  The  notice  of  the  present  meeting,  and  the 
purpose  thereof,  as  published  on  the  churches  and  chapels  of  this 
parish,  on  Sunday  last,  pursuant  to  the  act  for  regulating  vestry 
notices,  was  presented  and  read.  The  extract. from  the  minutes  of 
the  directors  of  the  poor  presented  with  the  estimate  of  expenditure 
at  the  last  vestry  was  referred  to,  and  ordered  to  be  entered  on  the 
minutes  as  follows."  (Here  follow  the  extract  and  estimate.  There 
then  follow  reports  from  committees  for  assessments.) 

"  Resolved,  unanimously.  That  a  general  rate  of  one  shilling  in 
the  pound  be  made  and  laid  on  the  inhabitants  and  occupiers  of 
houses,  lands,  tenements,  and  hereditaments,  tithes  impropriate  and 
impropriation  of  tithes  in  the  parish  of  Saint  Pancrjas,  in  the  county 
of  Middlesex,  for  and  towards  the  relief  of  the  poor  of  the  said 
parish,  and  other  purposes  chargeable  thereon,  according  to  law ;  and 
the  said  rate  is  hereby  made  and  laid  accordingly,  and  is  to  be  col- 
lected forthwith. 

"Resolved,  That  the  vestry-men  be  summoned  for  Wednesday, 
the  fourth  day  of  September  next,  to  elect  and  appoint  a  director  of 
the  poor  in  the  place  of  Mr.  W.  Michaux. 

"  Adjourned  to  the  fourth  of  September  next 

"  R.  Horspool." 

That  the  said  persons  in  the  said  minutes  mentioned  as  being 
present  at  the  said  meeting,  of  the  said  twelfth  day  of  August,  were 
all  in  fact  present  at  the  said  meeting,  and  the  said  Richard  Horspool, 
Esq.,  and  the  said  Messrs.  Chapman,  Perrett,  senior,  Clarke,  Harn- 
den,  Braithwaite,  Arnell,  Adams,  Charnock,  Brettingham,  Pickman, 
C.  W.,  Davy,  Perrett,  junior,  Stock,  Prendergast,  Warren,  Smith, 
Stockton,  Wilson,  Simpson,  Matthews,  and  Castell,  in  the  said  min- 
utes mentioned,  were  and  are  respectively  the  said  Richard  Horspool, 
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John  Chapmam,  John  Perrett,  Robert  Bloomfield  Clarke,  James 
Cooper  Harnden,  Thomas  Braithwaite,  John  ArncU,  Thomas  Alex- 
ander  Adams,  Richard  Chamock,  Richard  Freston  Brettli^ham, 
William  Pickman,  John  Davy,  John  Perrett,  the  younger,  Robert 
Stock,  Michael  Prendergast,  Thomas  Warren,  Thomas  Henry  Smith, 
Samuel  Stockton,  William  Wilson,  William  Simpson,  Thomas 
Matthews,  and  Jehosophat  Castell,  in  the  said  avowry  in  that  behalf 
mentioned,  as  being  present  at  the  said  meeting.  That  the  said 
Messrs.  Harrison,  Maddock,  M.  D.,  Wright,  Farmer,  Godbold,  Wills, 
Page,  Willis,  and  Young,  in  the  said  minutes  mentioned,  were  and 
are  respectively  the  said  Daniel  Charles  R.  Harrison,  Alfred  Beau- 
mont Maddock,  Benjamin  J.  E.  Wright,  Robert  Farmer,  Francis 
Godbold,  James  Wills,  John  Page,  William  Willis,  and  James  J. 
Young,  hereinbefore  mentioned.  That  the  persons  present  at  the  said 
meeting,  of  the  twelfth  day  of  August,  comprise  with  others  all  those 
whose  names  are  set  forth  in  the  within  avowry,  as  being  present  at 
the  said  meeting,  held  on  the  twelfth  day  of  August  That  of  the 
said  persons  so  present  at  the  said  meeting,  of  the  twelfth  day  of 
August  as  aforesaid,  the  said  Richard  Horspool,  John  Chapman,  John 
Perrett,  Richard  Freston  Brettingham,  John  Davy,  William  Wilson, 
William  Simpson,  and  Thomas  Matthews,  were  all  persons  who  were 
so  elected  in  tact  as  aforesaid,  as  vestry-men  at  the  said  election,  of 
the  sixth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  having  been  vestry-men  who  were  to  go  out 
in  rotation  at  the  said  election.  And  the  said  Daniel  Charles  R. 
Harrison,  Alfred  Beaumont  Maddock,  Benjamin  J.  E.  Wright,  Robert 
Farmer,  Francis  Godbold,  James  Wills,  John  Page,  William  Willis, 
and  James  J.  Young,  were  all  persons  who  were  so  elected  in  fact  as 
aforesaid,  as  vestry-men  at  the  said  election,  of  the  sixth  day  of  May, 
'in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  for 
the  first  time.  And  the  said  Robert  Bloomfield  Clarke,  James  Cooper 
Harnden,  Thomas  Braithwaite,  John  Arnell,  Thomas  Alexander  Ad- 
ams, Richard  Charnock,  William  Pickman,  John  Perrett,  the  younger, 
Robert  Stock,  Michael  Prendergast,  Thomas  Warren,  Thomas  Henry 
Smith,  Samuel  Stockton,  and  Jehosophat  Castell,were  all  persons  who 
had  been  duly  chosen  and  returned  as  vestry-men  at  the  election, 
holdenin  the  two  years  next  preceding  the  said  year  one  thousand  eight 
hundred  and  thirty-nine.  That  a  special  general  meeting  of  the  per- 
sons acting  as  vestry-men  of  the  said  parish  was  held  at  the  vestry 
rooms  aforesaid,  in  Gordon  Street  aforesaid,  on  Wednesday,  the  twen- 
ty-eighth day  oif  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine.  That  the  vicar  of  the  said  parish  was  not 
present  at  the  said  last-mentioned  meeting,  and  that  the  said  Richard 
Horspool  being  then  present,  was,  before  proceeding  tx)  business, 
elected  chairman  for  the  occasion,  as  stated  in  the  within  avowry. 
That  the  following  is  the  entry  of  that  meeting  made  in  the  book 
duly  kept  by  the  vestry  for  that  purpose,  and  which  is  at  all  reason- 
able times  open  to  the  inspection  of  the  vestry-men  of  the  said  par- 
ish, and  of  all  persons  rated  or  assessed  to  the  relief  of  the  poor  of 
the  said  parish,  and  of  all  cre^x)rs  on  the  rates  of  the  said  parish, 
without  fee  or  reward,  as  states    n  the  within  avowry ;  — 
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"  Parish  of  Saint  Pancras,  in  the  county  of  Middlesex.     At  a  spe- 
cial general  meeting  of  the  vestry-men  of  the  said  parish,  held 
at  the  vestry  rooms,  Grordon  Street,  on  Wednesday,  the  28th 
day  of  August,  1839,  pursuant  to  requisition. 
'<  Present  —  Richard  Horspool,  Esq.,  in  the  chair,  and  twenty-three 
other  vestry-men,  viz.,  (setting  out  the  names.) 

<*  The  minutes  of  the  last  vestry  were  react  and  confirmed.  The 
requisition  by  nine  vestry-men  for  convening  the  present  meeting 
was  presented,  and  read  as  follows :  — 

<*  <  Saint  Pancras,  Middlesex. 
"'Mr.  John  McGrahey,  Vestry  Clerk.  You  are  hereby  requested  to 
convene  a  special  general  meeting  of  the  vestry-men  of  this  parish,  pur- 
suant to  the  tenor  of  the  eighty-seventh  section  of  the  act  fifty-ninth, 
George  IIL,  chapter  thirty-nine,  for  Wednesday,  the  twenty-eighth 
day  of  August  instant,  at  two  o'clock  in  the  afternoon,  at  the 
vestry  rooms,  1  Gordon  Street,  Gordon  Square,  within  the  said 
parish,  to  consider  a  recommendation  and  plan  from  the  directors  of 
the  poor,  for  making  additions  and  improvements  to  the  workhouse 
of  this  parish,  with  a  view  of  adopting  the  same.   August  12th,  1839. 

**  *  We  are,  sir,  your  obedient  servants,' 

(Signed  by  nine  vestry-men.) 
"  The  vestry  proceeded  to  the  order  of  the  day,  pursuant  to  the  said 
requisition,  and  two  letters  of  summons  duly  issued  for  the  purpose  by 
the  vestry  clerk,  to  consider  a  recommendation  and  plan  for  making 
additions  and  improvements  to  the  workhouse  of  this  parish. 

'*  Adjourned, 

"  James  Braidley." 

That  the  said  persons  in  the  said  minutes  mentioned,  as  being 
present  at  the  said  meeting,  of  the  said  twenty-eighth  day  of  August, 
were  all,  in  fact,  present  at  the  said  meeting.  And  the  said  Richard 
Horspool,  Esq.,  and  the  said  Messrs.  Houghton,  &c.,  &c.,  (naming 
them,)  in  the  said  last-mentioned  minutes  mentioned  were,  and  are 
respectively,  the  said  Richard  Horspool,  George  Houghton,  &c.,  &c., 
in  the  said  avowry,  in  that  behalf  mentioned,  as  being  present  at  the 
said  last-mentioned  meeting.  That  the  said  Messrs.  Cooper,  Bray, 
&c.,  in  the  said  last-mentioned  minutes  mentioned  were,  and  are 
respectively,  the  said  Thomas  Henry  Cooper,  &c.,  hereinbefore  men- 
tioned. That  of  the  said  persons  present  at  the  said  last-mentioned 
meeting,  and  of  those  who  signed  the  said  requisition,  the  said  Rich* 
ard  Horspool,  George  Houghton,  John  Perrett,  Richard  Freston  Bret- 
tingham,  William  Simpson,  John  Davy,  Thomas  Matthews,  and 
Michael  Field,  were  all  persons  who  were  so  elected  as  vestry-men  in 
fact  as  aforesaid  at  the  said  election,  of  the  sixth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  having  been 
vestry-men  then  in  rotation  to  go  out  from  the  vestry  of  the  said 
parish,  and  the  said  Thomas  Henry  Cooper,  William  Thomas  Bray, 
James  J.  Young,  Daniel  Charles  R.  Harrison,  Benjamin  J.  E.  Wright, 
and  Thomas  Dixon,  were  all  persons  who  were  so  elected  in  fact  as 
aforesaid,  as  vestry-men  at  the  said  election  of  the  sixth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
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for  the  first  time ;  and  that  the  said  Miles  Hughes,  John  Darlington, 
John  Perrett,  the  younger,  William  Kemp,  William  Pickman,  Thomas 
Braithwaite,  John  Hill,  George  Davey,  Thomas  Alexander  Adams, 
Michael  Prendergast,  Thomas  Yolland,  James  Braby,  Robert  Bloom- 
field  Clarke,  John  O'Niell,  and  Thomas  Cope,  were  all  persons  who 
had  been  duly  chosen  and  returned  as  vestry-men  at  the  elections, 
bolden  in  the  two  years  next  preceding  the  said  year  one  thousand 
eight  hundred  and  thirty-nine.  That  a  printed  notice  of  the  said 
meetinjg  of  the  twenty-eighth  day  of  August,  and  of  the  purpose 
thereof,  with  the  name  of  the  vestry  clerk  of  the  said  parish  subjoined 
thereto,  was  left  for  each  of  the  said  persons  acting  as  vestry-raen  of 
the  said  parish,  at  his  then  place  of  abode,  fourteen  days  previous  to 
such  lasi>-mentioned  meeting,  in  the  manner  in  that  behalf  mentioned 
in  the  within  avowry,  including  the  said  persons  so  elected  in  fact  as 
aforesaid,  at  the  said  election,  holden  on  the  sixth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  but 
not  those  who  were  to  go  out  by  rotsation  from  the  said  vestry  at  that 
time,  and  were  not  reelected.  And  that  the  said  meeting  of  the  twenty- 
eighth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  was  the  next  subsequent  meeting  to  that  of 
the  twelfth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-nine.  That  on  the  fourth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
a  general  meeting  of  the  persons  acting  as  vestry-men  of  the  said 
parish  was  duly  held  at  the  vestry  rooms  in  Gordon  Street  aforesaid, 
pursuant  to  adjournment,  from  the  said  meeting  of  the  twelfth  day 
of  August  That  the  vicar  of  the  said  parish  was  not  present  at  the 
said  meeting  of  the  fourth  day  of  September,  and  that  the  said  James 
Braidley  being  then  present,  was,  before  proceeding  to  business,  duly 
elected  chairman  for  the  occasion.  That  the  following  is  the  entry 
of  the  said  meeting  of  the  fourth  day  of  September,  in  the  said  book 
of  the  vestry,  duly  kept  for  that  purpose  as  aforesaid.  [The  minutes 
of  this  meeting  are  set  out.]  That  the  said  persons  in  the  said  min- 
utes mentioned,  as  being  present  at  the  said  meeting  of  the  said 
fourth  day  of  September,  were  all  in  fact  present  at  the  said  meeting. 
And  the  said  James  Braidley,  Esq.,  and  the  said  Messrs.  Adams, 
Wright,  Kemble,  Godbold,  Dixon,  Wickstead,  Clarke,  Wilson,  Pick- 
man,  C.  W.,  Kemp,  Perrett,  senior,  T.  H.  Smith,  Field,  and  Robinson, 
in  the  said  last-mentioned  minutes  mentioned,  were  and  are  respec- 
tively the  said  James  Braidley,  Thomas  Alexander  Adams,  Benjamin 
J.  E.  Wright,  John  M.  Kemble,  Francis  Godbold,  Thomas  Dixon, 
Benjamin  Wickstead,  Robert  Bloomfield  Clarke,  William  Wilson, 
William  Pickman,  William  Kemp,  John  Perrett,  Thomas  Henry 
Smith,  Michael  Field,  and  Wrangle  Robinson,  hereinbefore  men- 
tioned. That  the  said  Messrs.  Newberry,  G.  Williams,  Perry,  North, 
Beckett,  and  Thompson,  in  the  said  last-mentioned  minutes  men- 
tioned, were  and  are  respectively  John  Newberry,  George  Williams, 
Philip  Perry,  William  North,  Thomas  Beckett,  and  Thomas  Thomp- 
son. That  of  the  said  persons  so  named  in  the  said  minutes  of  the 
said  meeting  of  the  fourth  day  of  September,  the  said  James  Braid- 
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ley,  William  Wilson,  John  Penrett,  Michael  Field,  and  Wrangle  Rob- 
inson, were  all  persons  who  were  so  elected  as  vestry-men  in  fact  as 
aforesaid  at  the  said  election  of  the  said  sixth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  having 
been  vestry-men  then  in  rotation  to  go  out  from  the  vestry  of  the 
said  parish.  And  the  said  Benjamin  J.  E.  Wright,  John  M.  Kemble, 
Francis  Godbold,  Thomas  Dixon,  and  Benjamin  Wickstead,  were  all 
persons  who  were  so  elected  in  fact  as  aforesaid  as  vestry-men  at  the 
said  election  of  the  said  sixth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-nine,  for  the  first  time ;  and 
the  said  John  Newberry,  Thomas  Alexander  Adams,  Robert  Bloom- 
field  Clarke,  William  Pickman,  William  Kemp,  Thomas  Henry  Smith, 
George  Williams,  Philip  Perry,  William  North,  Thomas  Beckett,  and 
Thomas  Thompson,  were  all  persons  who  had  been  duly  chosen  and 
returned  as  vestry-men  at  the  elections,  holden  in  the  two  years  next 
preceding  the  said  year  one  thousand  eight  hundred  and  thirty-nine. 
That  the  ninth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-nine,  a  general  meeting  of  the  persons 
acting  as  vestry-men  of  the  said  parish  was  held  at  the  vestry  rooms, 
in  Gordon  Street  aforesaid,  pursuant  to  the  said  adjournment  from 
the  fourth  day  of  September.  That  the  vicar  of  the  said  parish  was 
not  present  at  the  said  meeting  of  the  ninth  day  of  September,  and 
that  the  said  Richard  Horspool  being  then  present,  was,  before  pro- 
ceeding to  business,  duly  elected  chairman  for  the  occasion,  and  the 
following  is  the  entry  of  the  said  meeting  of  the  ninth  day  t>f  Sep- 
tember, in  the  said  book  of  the  vestry,  duly  kept  by  the  vestry  for 
that  purpose  as  aforesaid.  [The  minutes  of  this  meeting  are  set  out] 
That  all  the  said  persons  in  the  said  minutes  mentioned  as  being 
present  at  the  said  meeting  of  the  said  ninth  day  of  September,  were 
in  fact  present  at  the  said  meeting.  And  the  said  Richard  Horspool, 
Esq.,  and  the  said  Messrs.  Harnden,  Braithwaite,  Davy,  Wright,  May- 
nard,  Clarke,  Perrett,  senior.  Wills,  Arnell,  Thompson,  Tupp,  Adams, 
Dixon,  Hill,  Pickman,  C.  W.,  and  Darlington,  in  the  said  last-men- 
tioned minutes  mentioned,  were  and  are  respectively  the  said  Richard 
Horspool,  and  the  said  James  Cooper  Harnden,  Thomas  Braithwaite, 
John  Davy,  Benjamin  J.  E.  Wright,  James  Maynard,  Robert  Bloom- 
field  Clarke,  John  Perrett,  James  Wills,  John  Arnell,  Thomas  Thomp- 
son, John  Tupp,  Thomas  Alexander  Adams,  Thomas  Dixon,  John 
Hill,  William  Pickman,  and  John  Darlington,  hereinbefore  mentioned. 
That  the  said  Messrs.  Parker  and  Wood,  in  the  said  last-mentioned 
minutes  mentioned,  were  and  are  respectfully  James  Parker  and  Wil- 
liam Wood.  That  of  the  said  persons  so  present  at  and  so  named  in 
the  said  minutes  of  the  said  meeting  of  the  said  ninth  day  of  Sep- 
tember, the  said  Richard  Horspool,  John  Davy,  and  John  Perrett 
were  all  persons  who  were  so  elected  in  fact  as  aforesaid  as  vestry- 
men at  the  said  election  of  the  said  sixth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-nine,  having  been 
vestry-raen  then  in  rotation  to  go  out  from  the  said  vestry  of  the  said 
parish,  and  the  said  Benjamin  J.  E.  Wright,  James  Maynard,  James 
Wills,  and  Thomas  Dixon  were  all  persons  who  were  so  elected  in  fact 
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as  aforesaid  as  vestry-men  at  the  said  election  of  the  said  sixth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty* 
nine,  for  the  first  time,  and  the  said  James  Cooper  Harnden,  Thomas 
Braithwaite,  Robert  JSioomfield  Clarke,  James  Parker,  John  Amell, 
Thomas  Thompson,  John  Tupp,  Thomas  Alexander  Adams,  Wil- 
liam Wood,  John  Hill,  William  Pickman,  and  John  Darlington,  were 
all  persons  who  had  been  duly  chosen  and  returned  as  ves^-men  at 
the  elections  holden  in  the  two  years  next  preceding  the  said  year 
one  thousand  eight  hundred  and  thurty-nine.  That  after  the  said 
resolution,  passed  at  the  said  meeting  of  the  twelfth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
the  vestry  clerk  of  the  said  parish,  with  all  reasonable  despatch,  pro- 
ceeded to  make  up  four  books,  which  said  books,  when  completed, 
contained,  in  addition  to  every  other  particular  which  the  form  of 
making  out  the  rate  mentioned  in  the  said  resolution  required  to  be 
set  forth,  the  names  of  the  several  occupiers  of  all  the  ratable  prop- 
erty within  the  said  parish,  also  the  names  of  the  owners  of  such 
property,  and  the  description  of  the  property  rated,  and  the  name  and 
situation  of  such  property,  and  also  the  gross  estimated  rental  and 
ratable  value  thereof,  and  the  amount  of  an  assessment  of  one 
shilling  in  the  pound  upon  such  ratable  value,  besides  every  other 
particular  set  forth  at  the  head  of  the  respective  columns  in  the  form 
given  in  the  schedule  annexed  to  a  certain  act  of  Parliament,  made 
and  passed  in  the  seventh  year  of  the  reign  of  his  late  majesty  King 
William  IV.,  intituled  ^  An  Act  to  regulate  Parochial  Assessments,'' 
so  far  as  the  same  could  be  ascertained.  That  the  said  four  books 
were  not  completed  by  the  said  ninth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-nine.  And  that, 
in  making  up  the  said  books  as  above  mentioned,  the  resolutions  and 
acts  of  the  said  meetings  of  the  fourth  day  of  September  and  of  the 
ninth  day  of  September  respectively  were  acted  upon  by  the  vestry 
clerk  in  this  respect,  that  is  to  say,  that  those  owners  of  property 
within  the  said  parish,  with  whom  compositions  were  entered  into  at 
the  said  last-mentioned  meetings  respectively,  were  assessed  in  respect 
of  the  property  to  which  such  compositions  related  upon  the  amount 
of  such  compositions  respectively.  That  each  of  the  said  four  books 
related  to  and  contained  principally,  but  not  exclusively,  as  herein- 
after stated,  the  particulars  of  the  property,  situate  in  one  of  four 
several  divisions  or  districts  of  the  said  parish,  called  respectively  the 
north,  south,  east,  and  west  divisions  or  districts,  for  each  of  which 
said  districts  a  separate  collector  of  rates  was  specially  appointed  to 
collect,  and  did  collect^  the  rates  of  such  district  only,  for  which  such 
collector  was  so  appointed,  subject  to  the  qualification  hereinafter 
stated,  but  no  one  ol  the  said  books  contained  the  particuleurs  of  all 
the  ratable  property  situate  within  the  said  parish.  That  in  some 
instances  the  particulars  of  property  belonged  to  gas  companies,  rail- 
way companies,  and  water  companies  respectively,  partly  situate  in 
each  of  the  said  four  divisions  or  districts  of  the  said  parish,  were 
entered  and  contained  in  one  only  of  the  said  four  books,  and  in 
those  instances  the  rates  of  the  property  so  partly  situate  in  each  of 
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the  said  four  divisions  or  districts  were  collected  by  one  only  of  the 
said  collectors.  That  the  said  property,  of  which  the  said  plaintiff 
was  occupier,  as  stated  in  the  within  avowry,  was  in  the  division  or 
district  of  the  parish  called  the  south  division  or  district.  That,  ex- 
cept as  herein  described,  the  said  four  books  did  not  contain  any 
reference  one  to  another,  and  that  each  of  the  said  books  contained 
the  following  entry  at  the  commencement  thereof:  — 

"  Saint  Pancras,  Middlesex. 

"  An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Saint 
Pancras,  in  the  county  of  Middlesex,  and  for  other  purposes  charge- 
able thereon,  according  to  law,  made  this  twelfth  day  of  August,  one 
thousand  eight  hundred  and  thirty-nine,  after  the  rate  of  one  shilling 
in  the  pound,  by  the  vestry-men  of  the  parish  of  Saint  Pancras,  in 
the  county  of  Middlesex,  acting  under  and  by  virtue  of  the  provis- 
ions of  a  statute  made  in  the  fifty-ninth  year  of  the  reign  of  King 
George  III.,  intituled  "  An  Act  for  establishing  a  Select  Vestry,  in 
the  Parish  of  Saint  Pancras,  in  the  County  of  Middlesex,  and  for 
other  purposes  relating  thereto,"  which  said  rate  and  assessment  was 
made  and  assessed  at  a  meeting  of  the  said  vestry-men,  when  seven 
or  more,  and  not  less  than  nine  of  them,  were  present  at  Saint  Pan- 
cras vestry  rooms,  situate  in  Gordon  Street,  Gordon  Square,  and 
being  within  the  said  parish,  of  which  meeting  notice  was  given 
according  to  law,  and  which  said  rate  of  one  shilling  in  the  pound  is 
to  be  collected  forthwith." 

That  there  was  no  other  heading  or  entry  at  the  commencement, 
or  in  any  other  part  of  any  of  the  said  books,  except  the  declaration 
hereinafter  mentioned.  That  the  said  book  so  relating  to  and  con- 
taining principally,  but  not  exclusively,  the  particulars  of  the  prop- 
erty situate  in  the  said  south  division  of  the  said  parish  as  aforesaid, 
contained  amongst  other  particulars  the  name  of  the  said  plaintiff, 
as  the  owner  and  occupier  of  the  house  No.  2  Gordon  Street,  in  the 
said  parish,  and  of  the  house  No.  4  in  the  same  street,  in  the  said 
parish,  and  described  the  ratable  value  of  the  said  house  No.  2,  in 
Gordon  Street  aforesaid,  as  one  hundred  and  twenty  pounds,  and  the 
amount  of  a  rate  at  one  shilling  in  the  pound  thereon,  as  six  pounds, 
and  the  ratable  value  of  the  house  No.  4  Gordon  Street,  as  one 
hundred  pounds,  and  the  amount  of  a  rate  at  one  shilling  in  the 
pound,  as  five  pounds,  and  which  said  particulars,  so  far  as  they 
relate  to  the  said  plaintiff,  and  the  said  houses  in  the  said  avowry 
mentioned,  were  and  are  in  the  following  form.  [The  form  is  then 
given.]  That  each  of  the  said  four  books  containea  certain  numbers, 
which  numbers  were  placed  opposite  to  the  said  particulars  of  the 
said  property  so  described  as  rated  in  the  said  books  respectively  as 
aforesaid,  and  that  the  said  book  relating  to,  and  containing  princi- 
pally, but  not  exclusively,  the  particulars  of  the  property  situate  in 
the  said  east  division  or  district,  was  marked  outside  as  follows, 
namely,  "East"  "Poor  Rate,"  "August  12th,  1839,"  and  contained 
the  numbers  from  1  to  3107,  both  inclusive ;  and  that  the  said  book 
relating  to,  and  containing  principally,  but  not  exclusively,  the  partic- 
ulars of  the  property  situate  in  the  said  south  division  or  district, 
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was  marked  outside  as  follows,  namely,  "South*'  "Poor  Eate," 
«  August  12th.  1839,"  and  contained  the  numbers  from  3108  to  6876, 
both  inclusive ;  and  that  the  said  book  relating  to  and  containing 
principally  but  not  exclusively  the  particulars  of  the  property  situate 
in  the  said  west  division  or  district,  was  marked  outside  as  follows, 
namely,  "  West"  «  Poor  Rate,"  "  August  12th,  1839,"  and  contained 
the  numbers  from  6876  to  10,103,  both  inclusive ;  and  that  the  said 
book  relating  to,  and  containing  principally,  but  not  exclusively,  the 
particulars  of  the  property  situate  in  the  said  north  division  or  dis- 
trict, was  marked  outside  as  follows,  namely,  "  North  "  "  Poor  Rate," 
"  August  12th,  1839,"  and  contained  the  numbers  from  10,104  to 
13,555,  both  inclusive.  And  that  the  nusnber  placed  opposite  to  the 
said  particulars  relating  to  the  said  house  NolS  I  Gordon  Street,  was 
the  number  4630,  and  the  number  placed  opposite  to  the  said  partic- 
ulars relating  to  the  said  house  No.  4  Gordon  Street,  was  the  num- 
ber 4632,  and  that  the  first  page  of  each  of  the  said  four  books  was 
marked  with  the  number  1,  and  the  second  page  of  each  of  the  said 
books  with  the  number  2,  and  so  on  throughout  all  the  pages  of  the 
said  books  respectively ;  that  the  assessments  described  in  the  said 
four  books  as  aforesaid  were  equal  assessments,  and  were  made  at 
the  rate  of  one  shilling  in  the  pound  upon  all  the  property  within  the 
said  parish,  which  at  the  time  of  making  it  was  liable  to  be  rated  or 
assessed  to  the  relief  of  the  poor  within  the  said  parish,  and  were 
made  upon  ^n  estimate  of  the  net  annual  value  of  the  several  hered- 
itaments rated  thereunto,  that  is  to  say,  at  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to  year,  free  of 
all  usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent  charge, 
and  deducting  therefrom  the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain  them  in 
a  state  to  command  such  rent.  That  on  the  fourteenth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  a  general  meeting  of  the  persons  acting  as  vestry-men  of 
the  said  parish,  was  duly  holden  at  the  said  vestry  rooms  in  Gordon 
Street  aforesaid,  pursuant  to  the  said  adjournment  from  the  said 
ninth  day  of  September.  That  the  vicar  of  the  said  parish  was  not 
present  at  the  said  meeting  of  the  said  fourteenth  day  of  September, 
and  that  William  Pickman,  one  of  the  church-wardens  of  the  said 
parish,  being  then  present,  was,  before  proceeding  to  business,  duly 
elected  chairman  for  the  occasion,  as  stated  in  the  within  avowry. 
That  the  following  is  the  entry  of  the  said  meeting  of  the  fourteenth 
day  of  September,  made  in  the  said  book  duly  kept  by  the  said 
vestry  for  that  purpose  as  aforesaid.  [The  minutes  of  this  meeting 
are  then  given.]  The  said  rate  books  were  thereupon  signed  by  ten 
vestry-men. 

Resolved,  "  That  the  vestry  clerk  make  application  for  the  allow- 
ance and  confirmation  of  the  said  rate  by  two  justices  of  the  county 
of  Middlesex,  and  thereupon  cause  due  notice  of  such  allowance  J:o 
be  given  pursuant  to  the  act  for  regulating  vestry  notices."  "  Ad- 
journed, R.  Horspool."  That  the  said  persons  in  the  said  minutes 
mentioned  as  being  present  at  the  said  meeting  of  the  said  fourteenth 
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day  of  September,  were  all  in  fact  present  at  the  said  meeting.  And 
the  said  William  Rckman,  Esquire,  and  the  said  Messieurs  Hamden, 
Braidley,  ArneU,  Perrett,  senior,  Horspool,  Tupp,  Matthews,  Stock, 
Hughes,  and  J.  Johnson,  in  the  said  last-mentioned  minutes  men- 
tioned, were  and  are  respectively  the  said  William  Pickman,  the  said 
James  Cooper  Hamden,  James  Braidley,  John  Amell,  John  Perrett, 
Richard  Horspool,  John  Tupp,  Thomas  Matthews,  Robert  Stock, 
Miles  Hughes,  and  Joseph  Johnson,  in  the  said  avowry  in  that  behalf 
mentioned  as  being  present  at  the  said  last-mentioned  meeting. 
That  the  said  Messieurs  Dixon,  Wright,  Cooper,  and  Maddock,  in 
the  said  last-mentioned  minutes  mentioned,  were  and  are  respect- 
ively the  said  Thomas  Dixon,  Benjamin  J.  E.  Wright,  Thomas  Henry 
Cooper,  and  Alfred  Beaumont  Maddock,  hereinbefore  mentioned. 
That  of  the  said  persons  so  named  in  the  said  minutes,  and  so  pres- 
ent at  the  said  meeting  of  the  said  fourteenth  day  of  September,  the 
said  James  Braidley,  John  Perrett,  Richard  Horspool,  Thomas  Mat- 
thews, and  Joseph  Johnson  were  all  persons  who  were  so  elected  in 
fact  as  aforesaid  as  vestry-men  at  the  said  election  of  the  said  sixth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  having  been  vestry-men  then  in  rotation  to  go  out  from 
the  vestry  of  the  said  parish ;  and  the  said  Thomas  Dixon,  Benja- 
min J.  E.  Wright,  Thomas  Henry  Cooper,  and  Alfred  Beaumont 
Maddock  were  all  persons  who  were  so  elected  in  fact  as  aforesaid 
as  vestry-men  at  the  said  election  of  the  said  sixth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
for  the  first  time;  and  the  said  William  Pickman,  James  Cooper 
Harnden,  John  Arnell,  John  Tupp,  Robert  Stock,  and  Miles  Hughes 
were  all  persons  who  had  been  duly  chosen  and  returned  as  vestry- 
men at  the  elections  holden  in  the  two  years  next  preceding  the  said 
year  one  thousand  eight  hundred  and  thirty-nine.  And  the  jurors 
aforesaid  on  their  oath  aforesaid  further  say,  that  a  declaration,  of 
which  the  following  is  a  copy,  was  then  written  in  each  of  the  said 
books,  at  the  end  of  the  particulars  therein  contained  as  aforesaid 
(that  is  to  say,)  "  We,  William  Pickman,  Richard  Horspool,  James 
Cooper  Harnden,  John  Perrett,  Thomas  Braithwaite,  Benjamin  J.  E. 
Wright,  Robert  Stock,  Alfred  Beaumont  Maddock,  Robert  Bloom- 
field  Clarke,  do  declare  the  several  particulars  specified  in  the  respec- 
tive columns  of  the  above  rate  to  be  true  and  correct,  so  far  as  we 
have  been  able  to  ascertain  them,  to  which  end  we  have  used  our 
best  endeavors."  And  that  immediately  under  the  said  declaration, 
the  said  William  Pickman,  Richard  Horspool,  James  Cooper  Harn- 
den, John  Perrett,  Thomas  Braithwaite,  Benjamin  J.  E.  Wright,  Rob- 
ert Stock,  John  Arnell,  Alfred  Beaumont  Maddock,  Robert  Bloom- 
field  Clarke,  signed  their  names  in  the  manner  following,  that  is  to 
say,  [then  follow  the  names.]  And  that,  save  as  aforesaid,  there 
never  was  any  declaration  or  signature  in  the  said  last-mentioned 
books,  or  any  of  them,  or  relating  thereto,  except  the  signature  of  the 
justices  hereinafter  mentioned.  That  of  the  said  persons  who  so 
signed  their  names  as  aforesaid,  the  said  Richard  Horspool  and 
John  Perrett,  were  both  persons  who  were  so  elected  in  fact  as  afore- 
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said  as  vestry-men  at  the  said  election  of  the  said  sixth  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
having  been  vestry-men  then  in  rotation  to  go  out  from  the  vestry  of 
the  said  parish ;  and  the  said  Benjamin  J.  E.  Wright  and  Alfred  Beau- 
mont Maddock  were  both  persons  who  were  so  elected,  in  fact  as 
aforesaid,  as  vestry-men  at  the  said  election  of  the  said  sixth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  huncJred  and  thirty- 
nine,  for  the  first  time ;  and  the  said  William  Pickman,  James  Cooper 
Harnden,  Thomas  Braithwaite,  Robert  Stock,  John  Arnell,  and  Robert 
Bloomfield  Clarke  were  all  persons  who  had  been  duly  chosen  and 
returned  as  vestry-men  at  the  elections  holden  in  the  two  years  next 
preceding  the  said  year  one  thousand  eight  hundred  and  thirty-nine. 
That  in  each  of  the  said  books  a  confirmation  and  allowance,  of 
which  the  following  is  a  copy,  was  made  and  entered  by  two  justices 
of  the  peace  for  the  county  of  Middlesex,  on  the  said  fourteenth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-nine:  "  Middlesex,  to  wit:  We,  two  of  her  majesty's  jus- 
tices of  the  peace  acting  in  and  for  the  said  county  of  Middlesex,  do 
consent  unto,  allow,  and  confirm  this  assessment  As  witness  our 
hands,  this  fourteenth  day  of  September,  one  thousand  eight  hundred 
and  thirty-nine.  Arthur  Smith,  Robert  Mc William."  And  that  no- 
tices of  the  above-mentioned  confirmation  and  allowance  were  dnlv 
signed  and  affixed  as  mentioned  in  the  within  avowry.  That  all 
the  said  persons  who  so  acted  as  vestry-men  as  aforesaid  were  resi- 
dent householders  of  the  said  parish,  and  duly  qualified  to  act  as  ves- 
try-men of  the  said  parish,  if  duly  elected.  That  the  said  Thomas 
Braithwaite  and  the  said  Robert  Bloomfield  Clarke  were  not  named 
in  any  minute  or  minutes  of  the  said  meeting  of  the  said  fourteenth 
day  of  September,  but  were  really  present  at  it,  and  were  by  mistake 
omitted  from  the  said  minutes  of  the  said  meeting  which  were  en- 
tered into  the  vestry  books  of  the  said  parish ;  and  that  their  above- 
mentioned  signatures  were  written  at  the  said  meeting  of  the  said 
fourteenth  day  of  September,  and  the  said  Robert  Bloomfield  Clarke 
and  the  said  Thomas  Braithwaite  were  and  are  respectively  the  said 
Robert  Bloomfield  Clarke  and  the  said  Thomas  Braithwaite  in  the 
said  avowry  in  that  behalf  mentioned,  and  that  the  said  Robert 
Bloomfield  Clarke  and  the  said  Thomas  Braithwaite  were  both  per- 
sons who  had  been  duly  chosen  and  returned  as  vestry-men  at  the 
elections  holden  in  the  two  years  next  preceding  the  said  year  one 
thousand  eight  hundred  and  thirty-nine.  That  subject  to  the  said 
last-mentioned  mistake,  and  to  the  question  whether  the  aforesaid 
signing  was  a  sufficient  signature  of  the  rate  books,  and  whether  the 
facts  disclosed  constitute  a  sufficient  making  of  a  rate,  the  entries  in 
the  said  vestry  book  of  the  proceedings  at  the  several  vestry  meetings 
state  correctly  what  took  place  and  all  that  took  place  at  the  said 
several  meetings,  and  the  acts  therein  stated  to  have  been  done  were 
done  as  therein  stated,  and  that  except  so  far  as  the  facts  stated  con- 
stitute a  rate  no  rate  was  made.  That  with  respect  to  all  the  meet- 
ings of  the  vestry,  and  of  the  parishioners  for  the  said  election  of  the 
sixth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
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dred  and  thirty*nine,  all  the  notices  and  summonses  required  by  law 
were  duly  given,  save  and  except  that  those  members  of  the  vestry 
of  the  said  parish  who  were  to  go  out  by  rotation  at  the  said  election 
of  the  sixth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  and  who  were  not  reelected,  were  not  sum- 
moned to  any  meeting  subsequent  to  the  said  sixth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine ; 
and  also,  save  and  except  that  there  was  no  notice  on  or  near  to  the 
doors  of  the  churches  or  chapels  within  the  said  parish,  or  any  of 
them,  that  the  purpose  of  any  vestry  meeting  except  that  of  the  said 
twelfth  day  of  August  was  for  mEiking  a  rate.  That  the  said  several 
meetings  hereinbefore  mentioned  were  all  held  in  the  manner  directed 
for  the  holding  of  vestry  meetings  by  the  said  act  of  the  fifty-ninth 
year  of  the  reign  of  King  Greorge  III.  That  the  minutes  of  the 
said  meeting  of  ihe  S€ud  fourteenth  day  of  September  were  read, 
signed,  and  confirmed  at  the  next  succeeding  meeting  of  the  persons 
acting  as  vestry-men  of  the  said  parish,  which  was  duly  holden  on 
the  twenty-first  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-nine.  That  the  said  defendant,  Louis 
Lorant,  before  and  at  the  time  of  the  seizing  of  the  said  goods  and 
chattels,  and  the  levying  of  the  said  distress  as  hereinafter  mentioned, 
was  one  of  the  collectors  of  the  poor  rates  of  the  said  parish  of  Saint 
Pancras,  duly  nominated,  constituted,  and  appointed  in  that  behalf 
by  the  vestry-men  of  the  said  parish,  under  and  by  virtue  of  the  pow- 
ers and  provisions  in  that  behalf  contained  in  the  said  act  of  the 
fifty-ninth  year  of  the  reign  of  his  said  late  majesty  George  IIL; 
and  the  said  defendant,  Joseph  Patrick,  deceased,  was  also  before 
and  at  the  time  of  the  seizing  of  the  said  goods  and  chattels,  and 
levying  of  the  distress  hereinafter  mentioned,  a  headborough  and  one 
of  her  majesty's  peace  officers  for  the  said  parish  of  Saint  Pancras, 
duly  chosen,  returned,  and  sworn  in  that  behalf  according  to  law,  and 
the  powers  and  provisions  of  the  said  act  of  the  fifty-ninth  year  of 
the  reign  of  his  said  late  majesty  George  IIL  That  the  plaintiff 
was  on  the  said  sixth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  and  from  thence  continually 
until  and  at  the  time  of  making  the  distress  hereinafter  mentioned, 
the  occupier,  of  two  dwelling-houses,  situate  and  being  numbers  2 
and  4  in  Gordon  Street,  Gordon  Square,  in  the  said  parish,  of  the  net 
annual  value  of  one  hundred  and  twenty  pounds  and  one  hundred 
pounds  respectively,  and  liable  to  be  rated  in  respect  thereof  to  the 
relief  of  the  poor  of  the  said  parish,  as  in  the  within  avowry  men- 
tioned, and  the  goods  and  chattels  in  the  declaration  mentioned,  at 
the  time  of  the  taking  and  detaining  them  as  therein  mentioned,  were 
in  the  said  dwelling-house  of  the  plaintiff,  being  No.  2  Gordon  Street, 
within  the  said  parish.  That  the  several  amounts  of  six  pounds  and 
five  pounds  mentioned  in  the  within  avowry  were  demanded  of  the 
plaintiff,  at  the  times  and  in  the  manner  in  the  said  avowry  mentioned, 
and  payment  thereof  was  refused  by  the  plaintiff.  That  complaint 
was  made  upon  oath  by  the  said  defendant,  Louis  Lorant,  before 
Robert  Mc William,  Esquire,  one  of  her  majesty's  justices  of  the  peace 
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acting  in  and  for  the  said  connty  of  Middlesex,  at  the  time  and  in 
the  manner  in  the  within  avowry  mentioned,  and  a  summons  was 
thereupon  granted  on  the  twenty-fifth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty,  as  in  the  said  avowry 
mentioned,  and  such  summons  was  duly  served,  as  in  the  said  avowry 
also  mentioned.  That  the  plaintiff  made  default,  as  in  the  said 
avowry  also  mentioned,  and  the  defendant,  Louis  Lorant,  appeared 
before  the  said  last-mentioned  justice,  and  deposed  upon  oath  before 
the  said  justice  to  the  leaving  of  the  said  summons  at  the  said  place 
(being  the  usual  place  of  abode  of  the  plaintiff)  mentioned  in  the  said 
avowry,  and  thereupon  the  warrant  mentioned  in  the  said  avowry 
was  issued  by  the  said  last-mentioned  justice,  under  his  hand  and 
seal,  and  delivered  to  the  said  defendant,  Louis  Lorant,  as  and  being 
one  of  the  collectors  of  the  said  poor  rates,  as  in  the  said  avowry 
mentioned.  That  the  plaintiff  was  one  of  the  persons  mentioned  in 
and  under  the  said  warrant,  and  the  sum  of  eleven  pounds  was  there- 
under set  down  against  the  name  of  the  plaintiff,  as  in  the  said 
avowry  mentioned.  That  the  goods  and  chattels  in  the  declaration 
mentioned,  were  seized  and  taken  as  therein  mentioned,  by  the  said 
defendant  Louis  Lorant,  as  and  being  one  of  the  collectors  of  the 
poor  rates  of  the  said  parish  as  aforesaid,  and  by  the  said  defendant 
Joseph  Patrick,  deceased,  as  such  headborough  of  the  said  parish  as 
aforesaid,  for  the  purpose  and  in  the  manner  in  the  said  avowry  also 
mentioned. 

The  judgment  of  the  Court  of  Queen's  Bench  was  in  favor  of  the 
plaintiff  in  the  action. 

Upon  that  judgment  the  surviving  defendant  in  the  action,  Louis 
Lorant,  brought  a  writ  of  error  in  the  Exchequer  Chamber,  and, 
after  argument,  the  judgment  of  the  Court  of  Queen's  Bench  was 
reversed  by  the  unanimous  judgment  of  the  Court  of  Exchequer 
Chamber. 

The  plaintiff  in  the  action  then  brought  this  writ  of  error  before  the 
House  of  Lords. 

Peacock^  and  the  Hon.  G.  Denman^  for  plaintiff  in  error,  con- 
tended that,  from  the  circumstances  found  by  the  special  verdict,  the 
rate  was  not  a  valid  rate.  That  it  was  not  competent  in  the  meeting 
of  the  14th  of  September,  1849,  to  make  any  rate,  no  proper  notice 
having  been  given,  and  that  the  facts  found  did  not  sustain  the 
avowry.  They  cited  amongst  other  cases,  Reg,  v.  BeUham^  11  Q.  B. 
Rep.  379.  Penny  v.  Storfc,  5  N.  Rep.  16.  Turner  v.  Bapnes,  2  Hy.  Black. 

659.     Lingfield  v. ^  2  Salk.  605.    St  Luke's  Regulating  Act,  50 

Geo.  3,  c.  149.  Reg,  v.  Ramsden,  3  Ad.  &  E.  456 ;  Aston  Unions  in  re, 
6  Ad.  &  E.  784.     WiUis  v.  Murray,  19  Law  J.  Rep.  (n.  s.)  Ex.  209. 

Prendergast  and  Needham,  in  support  of  the  rate,  relied,  amongst 
other  cases,  on  Reg.  v.  Clement,  12  Ad.  &  E.  177. 

Peacock,  in  reply,  mentioned  Rex  v.  Church-wardens  of  Weobly, 
2  Str.  1259.  Rez  v.  Undertakers,  Sfc,  2  Bar.  &  Cr.  713.  Draper  v. 
Oa/rrai,  2  B.  &  Cr.  2. 

3* 
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The  Lord  Chancellor,  after  stating  the  nature  of  the  action,  and 
the  questions  raised  in  it,  put  three  questions  to  the  judges.  If  an 
authority  is  given  by  a  statute  to  the  majority  of  a  vestry,  there  being 
more*  than  seven  vestry-men  present  to  make  a  rate,  would  such  rate 
be  unobjectionable  in  respect  of  its  validity  if  the  seven  persons,  or 
any  of  them,  were  seven  vestry-men  de  /acto,  but  not  de  jv/re  ? 
Secondly,  by  the  statute  of  Geo.  3,  authority  was  given  to  a  vestry 
to  make  a  rate  for  the  relief  of  the  poor ;  notice  of  the  meeting  to  be 
held  for  that  purpose  was  to  be  given  on  the  preceding  Sunday ;  and 
by  the  same  statute  it  was  enacted  that  notice  should  be  given  to 
each  vestry-man.  At  a  vestry  held  on  the  12th  of  August,  it  was 
resolved  that  a  rate  should  be  made,  but  as  all  the  forms  of  the  rate 
could  not  then  be  completed,  adjournments  were  made  to  several 
different  days,  the  last  being  the  14th  of  September,  when  the  details 
of  the  rate  were  completed.  There  was  a  notice  of  the  purpose  of 
the  meeting  of  the  12th  of  August,  but  the  notice  of  the  meeting  of 
the  14th  of  September  contained  no  mention  of  the  purpose  of 
making  a  rate.  Supposing  the  rate  to  be  otherwise  valid,  was  it 
invalid  by  reason  of  the  notice  not  stating  the  purpose  for  which  the 
meeting  assembled  ?  Thirdly,  in  an  action  of  replevin  an  avowry 
alleged  that  a  poor  rate  was  made  after  the  passing  of  a  certain 
statute,  and  before  the  taking  of  the  plaintifTs  goods ;  and  whilst  his 
goods  were  liable  to  be  rated,  namely,  on  the  12th  of  Au^st,  a  rate 
was  made.  Would  such  allegation  be  supported  by  proof  of  the  fol- 
lowing facts?  [The  lord  chancellor  here  read  a  summary  of  the 
facts  as  already  given.]  These  three  questions  embraced  all  the 
points,  and  he  moved  that  they  should  be  the  questions  put  to 
the  judges. 

The  motion  was  agreed  to,  and  the  judges  requested  time  to  con- 
sider them. 

The  Lord  Chief  Baron,  after  an  absence  of  about  three  quarters 
of  an  hour,  returned  and  read  the  opinion  of  the  judges.  In  answer 
to  the  first  question  proposed  by  your  lordships  to  the  judges,  I  have 
to  report  their  unanimous  opinion  in  the  affirmative.  We  think  that 
the  vestry-men  de  facto  were  as  competent  to  join  in  making  a  rate 
as  the  vestry-men  dejure.  In  answer  to  the  second  question,  we  are 
unanimously  of  opinion  that  the  rate  was  not  rendered  invalid  by 
reason  of  the  alleged  defect  in  the  notice  of  the  adjourned  meeting. 
It  was  sufficient  to  give  notice  on  the  church  door  of  the  purpose  for 
which  the  first  meeting  was  to  be  held,  and  that  notice  having  been  duly 
given,  we  think  that  the  notice  so  given  extended  to  all  the  adjourned 
meetings,  such  adjourned  meetings  being  held  for  the  purpose  of  com- 
pleting the  unfinished  business  of  the  first  meeting,  and  being  in  con- 
tinuation of  that  meeting.  Thirdly,  it  was  stated  in  the  question  that 
the  substance  of  the  allegation  was,  that  the  rate  was  made  after  the 
passing  of  a  certain  act  of  Parliament,  by  virtue  of  which  the  taking 
of  the  goods  of  the  plaintiff  was  justified,  and  certain  facts  (which 
his  lordship  refened  to)  were  stated  in  support  of  the  allegation ;  I 
have  to  report  to  your  lordships  that  we  are  unanimously  of  opinion 


HOUSE  OF  LORDS,  1851.  31 

Seadding  v.  Lorant 

that  the  facts  stated  in  the  question  well  support  the  allegation  in 
the  avowry. 

The  Lord  Chancellor  said  that  nothing  conld  be  more  clear  or 
distinct  than  the  opinion  just  delivered,  in  which  opinion  he  most 
cordially  concurred.  All  the  objections  taken  by  the  plaintiff  in 
error  were  in  the  nature  of  technical  objections,  and  it  was  satisfac- 
tory  to  know  that  if  the  rate  had  been  impeachable  on  the  merits, 
the  party  might,  by  appeal  to  the  sessions,  have  had  that  question 
raised,  and,  if  justice  required  it,  might  have  obtained  redress.  Not 
that  that  fact  ought  to  prevent  any  person  interested  from  taking 
other  proceedings  to  impeach  the  rate  if  he  thought  it  objectionable 
on  other  grounds.  The  judges  were  now  unanimously  of  opinion 
that  the  adjournments  were  but  continuations  of  the  first  meeting, 
and  that  the  effect  of  the  notice  given  previous  to  the  first  meeting 
was  well  continued  to  them.  This  objection  was  more  of  substance 
than  either  of  the  others.  The  opinion  of  the  judges  as  to  the  vestry- 
men de  facto  and  de  jure  was  of  great  importance.  When  it  was 
considered  that  there  were  many  persons  who  were  charged  with 
very  important  duties,  and  whose  title  to  perform  those  duties  or  to 
exercise  the  powers  necessary  for  their  performance  the  public  could 
not  easily  ascertain  at  the  time,  and  when  it  was  remembered  what 
inconveniences  would  arise  if  the  validity  of  their  acts  depended  on 
the  proprie^  of  the  election  of  the  persons  who  had  to  pertorm  them, 
the  value  of  the  clear  enunciation  of  the  principle  thus  made  by  the 
judges  was  very  great,  and  in  the  correctness  of  it  he  begged  to 
declare  his  entire  concurrence.  He  therefore  moved  that  the  judg- 
ment of  the  House  should  now  be  pronounced  in  favor  of  the  defend- 
ant in  error. 

Lord  Brougham  concurred. 

Judgment  for  the  defendant  in  error.  • 
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Squire  v.  Ford.* 

April  29  and  May-l,  1851. 

Composition  Deed —  Construction —  Registered  Judgment  Creditor  — 
Priority  —  Release  and  Merger  of  Judgment  Debt —  Charge  under 
1  <IJ*  2  Vict,  c.  110  —  Parties — Joinder  of  Co-plaintiffs. 

The  plaintiff,  a  registered  jndgment  creditor,  executed  a  composition  deed  made  by  the 
debtor,  and  contamin^  a  saving  claose  in  respect  of  any  subscribing  creditor's  lien  or  other 
specific  charge  for  his  debt,  and  containing  a  proviso  that  the  subscribing  creditors  were 
not  to  be  thereby  prevented  from  enforcing  any  such  specific  charge  or  lien  upon  any  estate 
or  effects  whatsoever,  or  from  suing  any  person  other  than  the  debtor,  his  heirs,  executors  or 
administrators.  The  plaintiff  af^rwaros  assigned  his  debt  to  the  trustees  of  the  deed  in 
trust  for  the  subscribing  creditors.  Upon  bill  filed  by  the  plaintiff  to  obtain  the  benefit  of 
his  charge,  under  1  &  2  Yict.  c  1 10,  s.  13 :  — 

Edd,  first,  that  the  deeds  were  to  be  construed  according  to  the  intention  of  the  parties,  and 
^not  merely  according  to  the  strict  l^;al  interpretation  of  the  words,  and,  therefore,  that  the 
plaintiff  *s  charge  was  not  released  by  his  execution  of  the  composition  deed ;  secondly, 
that  his  debt  was  not  merged  by  the  assignment  of  it  in  trust  for  the  subscribing  creditors, 
and  that  it  retained  its  priority  over  subsequent  registered  debts  of  cx^ditors  not  parties  to 
the  composition  deed :  and,  lastly,  that  the  suit  could  be  maintained  by  Uie  plaintiff  on  be- 
half of  himself  and  tlie  other  creditors,  parties  to  the  composition  deed,  and  was  properly 
framed  for  charging  the  judgment  debt  on  the  debtor's  real  estates. 

This  was  a  salt  by  a  registered  judgment  creditor,  on  behalf  of 
himself  and  all  other  the  creditors  of  the  defendant  W.  A.  H.  Arundell, 
parties  to  a  deed  of  composition  executed  by  him,  except  such  of 
them  as  were  defendants,  against  certain  judgment  creditors  regis- 
tered subsequently  to  the  plaintiff,  and  not  parties  to  the  deed  of 
composition,  other  incumbrancers,  the  debtor,  and  the  trustees  of,  and 
some  of  the  subscribing  creditors  to  the  deed  of  composition.  It 
prayed  a  declaration  that  the  plaintiff's  judgment  constituted  a  sub- 
sisting valid  lien  and  charge  upon  all  the  real  estates  described  in  the 
pleadings  and  all  other  the  real  estates  of  W.  A.  H.  Arundell,  and  a 
lion  and  charge  in  priority  of  the  judgment  of  George  Samuel  Ford, 

1  20  Law  J.  Rep.  (v.  s.)  Chanc.  908.    15  Jor.  619. 
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one  of  the  defendants  who  had  not  executed  the  deed  of  composi- 
tion, but  whose  judgment  had  been  registered  subsequently  to  that 
of  the  plaintiff,  and  of  the  said  defendant's  claim  in  respect  thereof, 
and  in  priority  also  of  the  several  liens  or  charges  mentioned  in  the 
pleadings  claimed  by  several  other  defendants.  It  also  prayed  for  a 
sale,  account,  and  appointment  of  a  receiver. 

In  Trinity  term,  1848,  the  plaintiff  obtained  judgment  in  an  action 
against  W.  A.  H.  Arundell .  for  the  sum  of  605Z.  Gs,  8d,  debt  and  9/. 
135.  6(L  damages  and  costs,  and  on  the  17th  of  August,  1848,  the 
judgment  was  duly  entered  up  and  registered.  On  the  Ist  of  No- 
vember, 1848,  the  defendant  Ford  also  duly  entered  up  and  registered 
a  judgment  against  W.  A.  H.  Arundell  for  3000/.,  but  as  a  security 
only  for  1495/.  18*.  8d.,  and  interest.  By  indenture  of  the  27th  of 
December,  1848,  made  between  W.  A.  H.  Arundell  of  the  first  part, 
the  defendants  R.  Arundell,  W.  H.  Cotterill,  and  S.  R.  Pattison  of 
the  second  part,  and  the  several  other  persons  mentioned  in  the  fifth 
schedule  thereto  (creditors  of  W.  A.  H.  Arundell)  of  the  third  part, 
certain  real  and  personal  property  were  respectively  conveyed  and 
assigned  by  W.  A.  H.  Arundell  to  the  parties  thereto  of  the  second 
part,  (subject  as  to  the  real  estates  to  certain  mortgages  and  sums 
due  for  costs  to  the  defendant  Cotterill  and  Messrs.  Hoggart  &  Co.,) 
upon  trust  to  sell  and  dispose  of  the  same,  and  out  of  the  proceeds, 
in  the  first  place,  to  pay  the  costs  of  the  deed  and  the  costs  incurred 
in  the  execution  of  the  trusts,  and  in  the  next  place  to  pay  and  sat- 
isfy, ratably  and  proportionably  and  without  any  preference  or  priority, 
the  several  debts  or  sums  mentioned  in  the  fifth  schedule  thereto  with 
interest,  and  to  pay  over  the  residue  unto  W.  A.  H.  Arundell,  his 
executors,  administrators,  and  assigns.  The  creditors,  parties  thereto 
of  the  third  part,  severally  covenanted  by  the  same  deed  with  W.  A. 
H.  Arundell  as  follows :  ''  That  immediately  after  this  deed  shall  be 
discharged  from  the  proviso  herein  contained  for  making  void  the 
same,  this  present  covenant  ^  shall  operate  and  enure,  and  may  be 
pleaded  in  bar  as  a  good  and  effectual  release  of  and  discharge  of  all 
and  all  manner  of  actions,  suits,  bills,  bonds,  writings,  obligations 
debts,  dues,  duties,  accounts,  sum  or  sums  of  money,  judgments,  ex- 
tents, executions,  trespasses,  trusts,  claims,  and  demands,  both  at  law 
and  equity,  or  otherwise  howsoever,  which  they  or  any  of  them,  or 
their  or  any  of  their  heirs,  executors,  or  administrators,  now  have,  or 
hath,  or  hereafter  may  have,  claim,  challenge,  or  demand  against  the 
said  W.  A.  H.  Arundell,  his  heirs,  executors,  or  administrators,  or  his 
or  their  estate  or  effects,  or  any  of  them,  or  for,  or  by  reason,  or- on 
account  of  all  and  every  or  any  of  the  debts  and  engagements  to 
them  or  any  of  them  respectively,  now  due  and  owing  from  or  by 
the  said  W.  A.  H.  Arundell,  or  of'^  interest,  exchange,  or  commission, 
due  or  demandable  for  the  same,  or  any  other  matter,  course,  or  thing 
whatsoever,  in  respect  of  the  same  debts  and  engagements,  but  so 
nevertheless  that  the  present  covenant  shall  not  operate  upon  or  de- 
stroy any  mortgage,  pledge,  lien,  or  any  other  specific  security  which 
any  creditor  now  possesses  in  respect  of  his  debt     And  further,  that 
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if  in  the  mean  time,  and  before  these  presents  shall  be  discharged 
from  the  said  proviso,  the  said  creditors  or  any  of  them,  their  or  any 
of  their  respective  partner  or  partners,  shall  commence  or  prosecute 
any  action  or  actions,  suit  or  suits,  at  law  or  in  equity,  or  take  any 
proceedings  against  the  said  W.  A.  H.  Arundell,  his  heirs,  executors, 
or  administrators,  (except  for  conformity,  or  for  making  any  such 
mortgage,  charge,  lien,  or  specific  security  as  aforesaid  available,)  for 
or  on  account  of  the  whole  or  any  part  or  parts  of  the  debt  or  debts 
now  due  and  owing  by  the  said  W.  A.  H.  Arundell,  to  them  or  any 
of  them  ;  then  and  in  every  such  case  and  immediately  the  debts  or 
debt  for  or  in  respect  of  which  such  action  or  actions,  suit  or  suits, 
or  proceeding  shall  have  been  so  commenced  or  prosecuted  shall  be- 
come absolutely  forfeited,  and  this  present  covenant  shall  operate  and 
enure,  and  may  be  pleaded  in  law  as  a  good  and  effectual  release  and 
discharge  of  such  debt  or  debts  respectively.  Provided  always,  and 
it  is  hereby  agreed  and  declared  between  and  by  the  parties  to  these 
presents,  that  nothing  herein  contained  shall  extend  or  be  deemed  to 
extend  to  prevent  the  said  several  creditors,  parties  hereto,  or  any  of 
them,  their,  or  any  of  their  respective  heirs,  executors,  administrators, 
or  assigns,  from  enforcing  or  otherwise  obtaining  the  full  benefit  of 
any  charge  or  lien  which  they  or  any  of  them  now  have  or  hath  upon 
any  estate  or  effects  whatsoever,  or  from  suing  or  prosecuting  any 
person  or  persons  other  than  the  said  W.  A.  H.  Arundell,  his  heirs, 
executors  or  administrators,  who  is  or  are,  or  shall  or  may  be, 
liable  or  accountable  for  the  payn^ent  or  making  good  to  any  of  the 
said  creditors  of  all  or  any  part  of  the  said  respective  debts,  either  as 
drawers,  indorsors,  or  acceptors  of  any  bill  or  bills  of  exchange  or 
promissory  note  or  notes,  or  as  being  jointly  and  severally  bound  in 
any  bond  or  bonds." 

By  indenture  of  assignment  of  the  13th  of  January,  1849,  between 
the  plaintiff  of  the  one  part  and  R.  Arundell,  W.  H.  Cotterill,  and 
S.  R.  Pattison  of  the  other  part,  reciting  the  above-mentioned  inden- 
ture, and  that  there  was  then  payable  thereunder  a  dividend  of  45.  in 
the  pound,  and  that  the  plaintiff  had  agreed  to  assign  and  transfer 
his  judgment  debt  and  costs  unto  R.  iurundell,  W.  H.  Cotterill,  and 
S.  R.  Pattison,  as  such  trustees  for  the  creditors  of  W.  A.  H.  Arun- 
dell, it  was  witnessed  that  the  plaintiff  thereby  assigned  the  same  to 
them  as  such  trustees  as  aforesaid. 

The  Solicitor  General  {Sir  W.  P.  Wood)  and  Mr.  Russell  appeared 
for  the  plaintiff. 

Mr.  Bethell,  Mr.  BacoUy  Mr.  Toller^  Mr.  Hare,  Mr.  Miller,  and  Mr. 

Batten,  appeared  for  the  several  defendants. 

The  principal  points  of  argument  are  noticed  in  the  judgment 
The  following  authorities  and  cases  were  cited  and  referred  to : 

1  &  2  Vict  c.  110,  s.  13.^     Lindo  v.  Linda,  1  Beav.  496 ;  s.  c.  8  Law 

1  This  section  is  as  follows :  **  That  a  jadfi^ment  already  entered  up  or  to  be  here- 
after entered  up,  against  any  person  in  any  of  her  majesty's  superior  courts  at  West- 
minster shall  operate  as  a  charge  upon  all  lands,  tenements,"  &c.,  "  of  or  to  which 
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J.  Rep.  (n.  8.)  Chanc.  284.  Payler  v.  Bomersham^  4  M.  &  S.  423. 
Toulmin  v.  Steere,  3  Met.  210.  Parry  v.  Wright,  1  Sim.  &  S.  369 ; 
8.  c.  6  Russ.  142 ;  6  Law  J.  Rep.  Chanc.  174 ;  and  see  Parry  v.  Parry 
and  Parry  v.  Maddock,  1  Law  J.  Rep.  Chanc.  161.  Brown  v.  Stead, 
5  Sim.  535 ;  a.  c.  2  Law  J.  Rep.  (n.  s.)  Chanc.  45. 

May  1.  Turner,  V.  C,  after  stating  the  facts  of  the  case  to  the 
effect  above  mentioned,  said :  Now,  in  this  state  of  circumstances,  the 
following  questions,  as  I  understand,  have  been  raised  on  the  part  of 
the  defendant  Ford,  on  whose  behalf  the  points  in  the  case  have 
been  principally  argued  :  First,  it  has  been  contended  that  the  plain- 
tifi's  judgment  was  released  by  the  deed  of  the  27th  of  December, 
1848 ;  secondly,  that  it  was  merged  by  the  deed  of  the  13th  of  Jan- 
uary, 1849  ;  and,  thirdly,  that  the  suit  cannot  be  maintained  by  the 
plaintiff  for  and  on  behalf  of  the  plaintiff  and  the  creditors  under  the 
deed  of  the  27th  of  December,  1848. 

The  first  point  appears  to  me  to  depend  wholly  upon  what  were  the 
rights  of  the  plaintiff  Squire  at  the  time  of  the  execution  of  the  deed 
of  the  27th  of  December,  1848,  and  upon  the  construction  of  that 
deed.  There  cannot  be,  I  think,  any  doubt  that  at  the  time  of  the 
execution  of  the  deed  in  question,  Squire  had  a  valid  charge  upon 
the  estate,  under  the  stat.  1  &  2  Vict  c.  110.  The  13th  section  pro- 
vides, &c.  [His  honor  read  the  section.]  Now,  that  being  so,  there 
was,  at  the  date  of  the  deed  of  the  27th  of  December,  184o,  an  exist- 
ing charge  upon  the  estate  in  favor  of  Air.  Squire,  but  it  could  not  be 
enforced  in  equity  at  the  time,  a  year  not  having  elapsed.  The  point, 
therefore,  to  be  considered  is,  whether  the  charge  was  released  by  the 
deed.  In  determining  this  question,  it  is  first  to  be  considered.  What 
was  the  intention  of  the  parties  to  the  deed  ?  For  the  courts,  I  think, 
are  bound  in  determining  questions  of  this  nature  to  pay  very  great 
regard  to  the  intention  of  parties.  That  doctrine  was  clearly  laid 
down  in  the  case  of  Solly  v.  Forbes,  2  Brod.  &  B.  338,  and  that  case 

such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
be  seized,  possessed,  or  entitled  for  any  estate  or  interest  whatever,  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing  power  which  he  might  without  the  assent  of  any  other  person  exercise  for 
his  own  benefit,  and  shall  be  binding  as  against  the  person  against  whom  judgment 
shall  be  so  entered  up,  and  against  all  persons  c]aimmg[  under  him  after  such  judg- 
ment, and  shall  also  be  binding  as  against  the  issue  of  his  body  and  all  other  persons 
whom  he  might  without  the  assent  of  any  other  person  cut  off  and  debar  from  any 
remainder,  reversion,  or  other  interest  in  or  out  of  the  said  lands,  tenements,"  &c. ;  **  and 
that  every  iudgment  creditor  shall  have  such  and  the  same  remedies  in  a  court  of 
equity  against  the  hereditaments  so  charged  by  virtue  of  this  act,  or  any  part  thereof, 
as  he  would  be  entitled  to  in  case  the  person  against  whom  such  judgment  shall  have 
been  so  entered  up  had  power  to  charge  the  same  hereditaments,  and  bad  by  writing 
under  his  hand  agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt 
and  interest  thereon :  Provided,  that  no  judgment  creditor  shall  be  entitled  to  proceed 
in  equity  to  obtain  the  benefit  of  such  charge  until  after  the  expiration  of  one  year 
from  the  time  of  entering  up  such  judgment,  or  in  cases  of  judgments  already  entered 
up,  or  to  be  entered  up  before  the  time  appointed  for  the  commencement  of  the  act, 
until  after  the  expiration  of  one  year  from  the  time  appointed  for  the  commencement 
of  the  act'* 
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appears  to  me  to  have  so  important  a  bearing  upon  the  present  ques- 
tion, and  so  strongly  confirms  the  view  which  I  entertiain  upon  it, 
that  I  shall  read  some  parts  of  the  judgment  in  that  case. 

Now,  Solly  V.  Forbes  was  this,  and  the  marginal  note  explains  suf- 
ficiently the  facts  of  the  case :  "  A  release  was  given  by  plaintiffs  to 
A.,  one  of  two  partners,  with  a  provision  that  it  should  not  prejudice 
any  claims  which  plaintiffs  might  have  against  B.,  the  other  partner ; 
and  that  in  order  to  enforce  the  claims  against  B.  it  should  be  lawful 
for  plaintiffs  to  sue  A.,  either  jointly  with  B.  or  separately.  In  an 
action  by  plaintiffs  against  A.  and  B.,  this  release  having  been 
pleaded  by  A.,  and  set  out  on  oyer  in  the  replication  with  an  aver- 
ment that  the  action  was  prosecuted  against  A.,  jointly  with  B.,  for 
the  purpose  of  enabling  plaintiffs  to  recover  payment  of  moneys  due 
from  B.  and  A.  to  plaintiffs,  either  out  of  the  joint  estate  of  B.  and 
A.,  or  from  B.  or  his  separate  estate,  the  replication  was  demurred  to, 
and  the  demurrer  overruled." 

Chief  Justice  Dallas,  in  giving  judgment  in  that  case,  went  very 
fully  into  the  effect  which  is  to  be  given  to  a  general  release  with 
reference  to  restrictive  clauses  which  are  put  upon  the  release ;  he 
says,  "  The  circumstances  under  which  this  case  comes  before  the 
court  will  appear  by  referring  to  the  pleadings  at  large.  The  general 
question  which  arises  is,  whether  the  release,  as  set  forth,  constituted 
a  bar  to  the  action.  Of  the  intention  of  the  parties  no  doubt  can  be 
entertained.  It  was  meant  to  release  EUerman  as  to  person  and 
effects,  but  not  Forbes;  and  therefore  to  retain  against  EUerman 
every  right  and  remedy  necessary  to  enforce  payment  from  Forbes. 
But  so  to  construe  the  release  as  to  make  it  a  release  of  both,  which 
it  would  be  if  no  action  could  be  brought  against  Forbes  because 
EUerman  could  not  be  joined,  would  make  it  operate,  not  to  effect- 
uate, but  to  defeat  the  intent  of  the  parties.  As  little  doubt  can 
exist  upon  the  words  made  use  of  to  effectuate  the  intent,  as  upon 
the  intent  itself.  It  is  not  an  absolute  and  unqualified  release,  but  in 
terms  conditional  and  provisional,  being  made  subject  to  an  excep- 
tion ;  such  exception  forming  part  of  the  same  sentence  with  the 
words  of  release,  and  immediately  connecting  with  and  attaching 
upon  them,  and  introductory  to,  and  foUowed  up  by  a  proviso  by 
which  it  is  expressly  declared,  that  nothing  contained  in  the  deed  of 
release  shall  be  taken  to  release,  or  in  any  way  prejudice  or  effect  any 
demands  of  the  plaintiffs,  either  against  the  said  John  Murray  Forbes 
separately,  or  as  a  partner  with  EUerman.  Now,  it  would  be  to  release 
and  in  every  way  to  affect  the  demand  against  Forbes  as  partner 
with  EUerman,  to  give  such  operation  to  the  release  as  in  effect  to 
make  it  a  release  to  both,  by  making  it  a  bar  to  an  action,  in  which, 
for  the  recovery  of  a  joint  debt,  both  must  be  jointly  sued.  Nor 
does  this  even  rest  on  negative  though  necessary  construction  ;  for, 
in  a  subsequent  part  of  the  deed  it  is  expressly  provided  and  declared 
to  be  the  true  intent  and  meaning  of  the  release,  that  it  shaU  be 
lawful  for  the  plaintiffs  to  commence  and  prosecute  any  action 
against  the  s^id  Abraham  Frederick  Daniel  EUerman  jointly  with 
the  said  John   Murray  Forbes  for  the  recovery  of  the  joint  debt  due 
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frofn  them ;  and  this  is  a  joint  action  for  the  recovery  of  such  debt, 
being  therefore  an  action  expressly  and  in  direct  terms  authorized  by 
the  deed  of  release  itself.  But  against  this  objections  of  a  technical 
and  artificial  nature  have  been  raised,  and  we  have  been  referred  to 
many  cases  in  which  it  has  been  held,  that  a  saving  or  condition 
repugnant  to  the  nature  of  the  grant  is  void,  and  that  the  grant 
remains  absolute  and  unqualified,  the  condition  no  way  operating  in 
restraint  of  the  grant.  It  is  not  necessary  to  pursue  these  cases  into 
their  detail ;  they  are  all  cases  of  notoriety,  the  law  of  which  is  not 
to  be  disputed,  and  the  only  question  is  upon  their  application.  But 
with  respect  to  them  all,  I  would  observe  that  in  one  of  the  cases 
cited  at  the  bar  it  was  correctly  stated,  that  the  rule  of  construction  in 
modern  times  has  been  more  equitable  than  formerly,  courts  looking 
rather  to  the  intention  of  the  parties  than  to  the  strict  letter,  not  sut- 
ferring  the  latter  to  defeat  the  former,  but  in  certain  cases  of  exception 
to  which  it  is  not  now  necessary  to  refer.  Taking  these  cases,  how- 
ever, such  as  they  are,  the  application  sought  to  be  established  is 
altogether  fallacious.  It  is  assumed  that  whenever  the  word  <  release ' 
is  made  use  of,  it  must  operate  absolutely  and  unconditionally,  though 
immediately  and  in  the  same  sentence  followed  by  words  which 
show  it  to  be  partial  and  particular  only ;  and  the  general  words 
being  in  no  respect  repugnant  to  the  special  words,  but  the  latter  a 
qualmcation  merely  of  the  former,  leaving  the  release  to  operate  to 
every  purpose  except  to  the  exclusion  of  the  particular  purpose  which 
the  parties  have  declared  it  to  be  their  intention  it  shall  not  exclude. 
This  being  apparent  both  in  terms  and  meaning,  what  are  the  rules 
of  law  which  apply,  narrowing  them  to  the  particular  point?  I  pass 
over  the  general  and  leading  principle,  that  the  intent  of  the  parties 
shall  prevail  as  far  as  by  law  it  may ;  and  further,  that  courts  will  be 
anxious  so  to  construe  the  law  as  to  give  eifect  to  that  intent,  pro- 
vided it  do  not  contravene  any  fundamental  rule  of  the  policy  of  the 
law.  If  a  deed  can,  therefore,  operate  two  ways,  one  consistent  with 
the  intent  and  the  other  repugnant  to  it,  courts  will  be  ever  astute  so 
to  construe  it  as  to  give  efiect  to  the  intent ;  and  the  construction,  I 
need  not  add,  must  be  made  on  the  entire  deed.  The  passage  cited 
at  the  bar  is,  to  this  effect,  material.  '  I  exceedingly  commend  the 
judges  (said  Lord  Hobart)  that  are  curious  and  almost  subtil  to 
invent  reasons  and  means  to  make  acts  according  to  the  just  intent 
of  the  parties,  and  to  avoid  wrong  and  injury  which,  by  rigid  rules, 
might  be  wrought  x>ut  of  the  act,'  Hob.  277 ;  Earl  of  Clanrickard's 
case ;  and  it  has  been  correctly  added  that  in  the  case  of  Crossing'  v. 
Scudamorey  1  Ventr.  141,  Lord  Hale  cites  and  approves  of  the  pas- 
sage in  Hobart,  which  is  again  referred  to  by  Willes,  C.  J.,  in  the  case 
in  2  Wilson^  Doe  d.  Wilkinson  v.  Tranmer^  2  Wils.  75,  and  is  cited 
to  be  approved  of,  and  to  be  governed  by,  in  many  other  cases.  Not 
to  go  through  all  the  authorities  which  are  to  be  found,  it  will  be 
sufficient  to  select  one  or  two  only,  and  these  will  refer  to  the  rest. 
In  Morris  v.  Wilford^  2  Show.  47,  it  was  expressly  decided  that  a 
release  shall  be  construed  according  to  the  particular  purpose  for 
which  it  was  made.    Jones,  Wyld,  and  Twisden,  justices,  were  of 
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opinion,  on  the  first  argament,  that  the  release  is  no  bar  notwith- 
standing  the  general  words,  for  being  made  for  particular  purposes 
the  general  words  are  to  be  guided  by  the  particular  purposes.  Rains- 
ford,  C.  J.,  contra.  The  case  was  argued  a  third  time,  when,  by  the 
whole  court,  judgment  was  given  for  the  plaintiff.  In  Payler  v.  H(h 
mersham^  Lord  Ellenborough  adopts  the  position  that  the  general 
words  of  a  release  may  be  restrained  by  the  particular  recital.  '  Com- 
mon sense  (said  his  lordship)  requires  that  it  should  be  so,  and  in 
order  to  construe  any  instrument  truly  you  must  have  regard  to  all 
parts,  and  especially  to  the  particular  words  of  it'  The  case  in 
RoUe  to  this  effect,  though  said  to  have  been  denied  by  Lord  Holt  to 
be  law,  <  seems  to  me  (said  Lord  Ellenborough)  as  sound  a  case  as 
can  be  stated.'  And  Mr.  Justice  Bayley  adds,  <  there  is  no  doubt  but 
a  particular  recital  in  a  deed  will  restrain  the  general  words.' " 

There  we  get  the  principle  very  distinctly  laid  down,  which  is  to 
govern  the  court  in  construing  releases  with  exceptions.  I  have  then 
to  consider,  following  the  principle  laid  down  in  that  judgment,  the 
intention  of  the  parties  to  this  deed  with  reference  to  the  release  of 
the  charges;  and  I  think  the  intention  is  principally,  and  indeed 
almost  wholly,  to  be  collected  from  the  releasing  clause,  with  the 
several  provisions  which  are  attached  to  it  The  releasing  clause 
runs  thus :  "  that  in  consideration  of  the  premises  the  parties  cove- 
nant that  the  present  covenant "  (it  is  rather  singular,  I  suppose  it 
means  this  present  deed)  ^'  shall  operate  and  enure,  and  may  be 
pleaded  in  bar  as  a  good  and  effectual  release  and  discharge  of  all 
and  all  manner  of  actions,  suits,  bills,  bonds,  writings,  obligations, 
debts,"  &c.  [His  honor  read  the  remainder  of  the  clause.]  The  deed 
draws  the  clearest  distinction  between  ''  all  claims  and  demands 
which  the  parties  now  have  or  hereafter  may  have."  The  saving 
clause  applies  to  existing  claims,  ^  "  And  further,  that  if  in  the  mean 
time,"  &c.  [His  honor  read  the  saving  clause.]  Now,  that  clause, 
therefore,  has  three  branches.  The  first  branch  releases  all  actions, 
&c.,  including  judgments,  claims  and  demands  which  creditors,  par- 
ties to  the  deed,  have  or  may  have  in  respect  of  their  debts ;  and  no 
doubt  if  that  clause  had  been  uncontrolled,  it  must  have  released  the 
plaintiff's  judgment ;  but  it  terminates  with  the  proviso  that "  the 
present  covenant  shall  not  operate  upon  any  mortgage,  pledge,  lien, 
or  other  specific  security  which  any  creditor  now  possesses  in  respect 
of  his  debt  or  debts,"  distinguishing  between  existing  and  future 
rights.  The  second  branch  of  the  covenant  applies  to  the  case  of 
proceedings  by  any  of  the  creditors  before  the  deed  became  absolute. 
If  the  creditors  sue  at  any  time  after  the  execution  of  the  deed  and 
before  the  period  when  the  deed  was  intended  to  become  absolute, 
then  the  debts  are  to  be  forfeited ;  but  that  clause  contains  an  excep- 
tion, which  has  again  reference  to  existing  rights,  because  the  clause 
is, ''  that  if  the  creditors  sue  or  take  any  proceedings  against  Arun- 
dell,  his  heirs,  executors,  or  administrators  (except  for  conformity  or 
for  making  available  any  such  mortgage,  charge,  lien,  or  specific  secu- 
rity as  aforesaid.)"  The  third  branch  of  the  clause,  as  I  have  men* 
tioned,  is  a  general  saving,  which  also  applies  to  existing  rights,  of 
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any  charge  or  lien  which  they  or  any  of  them  now  have  or  hath  upon 
any  estate  or  effects  whatsoever.  It  is  clear,  therefore,  that  some 
existing  rights  were  meant  to  be  saved,  and  these  rights  are  variously 
defined  in  the  different  branches  of  the  clause,  being  in  one  case 
called  "  mortgages,  pledges,  liens,  or  any  other  specific  security ; "  in 
the  second  branch  of  the  clause  being  described  as  ''mortgages, 
charges,  liens,  or  other  specific  securities  as  aforesaid;"  and  in  the 
third  branch  being  described  as  ^  any  charge  or  lien." 

Reliance  was  placed  in  argument  upon  the  words  ''  specific  secu- 
rity," as  limiting  and  controlSng  the  effect  of  the  proviso ;  but  it  is 
to  be  observed  that  the  security  which  is  referred  to  by  the  deed  is 
security  in  respect  of  the  debts,  and  the  lien,  therefore,  which  is 
referred  to,  must  be  lien  in  respect  of  the  debts.  Then  do  the  pro- 
visoes mean  to  save  only  specific  liens  in  respect  of  the  debts  created 
by  the  actual  holding  of  the  property  ?  Is  that  the  meaning  of  it  ? 
The  generality  of  the  words  themselves  is  against  that  construction, 
and  I  think  the  context  is  against  it  too ;  for  I  observe  that  the  deed 
distinguishes  between  rights  against  the  person  and  rights  against 
the  property.  There  is  in  the  nrst  branch  of  the  clause  the  proviso 
which  applies  to  property;  that  it  shall  not  destroy  any  mortgage, 
pledge,  charge,  or  lien.  There  is,  in  the  second  branch  of  the  clause, 
a  direct  distinction  taken  between  proceedings  against  the  debtor,  his 
heirs,  executors,  or  administrators,  and  proceedings  affecting  claims 
against  the  property,  the  expression  being, ''  or  take  any  proceedings 
against  W.  A.  H.  Arundell,  his  heirs,  executors,  or  administrators, 
except  for  conformi^  or  for  making  available  any  such  mortgage, 
charge,  lien,  or  specific  security  as  aforesaid."  There  is,  in  the  third 
branch  of  the  clause,  the  power  to  sue  persons  liable,  other  than  W. 
A.  H.  Arundell,  his  heirs,  executors,  or  administrators.  And  I  think, 
therefore,  that  the  deed  leads  to  the  distinction  of  proceedings  against 
the  persons  and  proceedings  against  the  property,  and  the  nature  of 
the  transaction  carried  out  by  the  deed  tends  to  favor  that  distinction. 
Now,  some  argument  was  adduced  by  Mr.  Toller  upon  the  terms  of 
the  recital  that  the  property  was  subject  to  mortgages  and  subject  to 
costs  due  and  to  become  due  at  Cotterill,  and  the  charge  due  and  to 
become  due  to  Hoggart  &  Co.  The  charges  are  provided  for  under 
the  general  trust  for  payment  of  costs ;  but  whether  they  are  or  not, 
I  think  it  is  quite  clear  you  cannot  construe  the  words  of  the  pro- 
visions by  the  recital  which  is  contained  in  that  part  of  the  deed.  I 
am  of  opinion,  therefore,  that  the  plaintiff'  Squire's  judgment  is  not 
released  by  the  deed  of  the  27th  of  December,  1848. 

As  to  the  second  point,  whether  the  judgment  has  been  merged  by 
the  deed  of  January,  1849,  several  cases  were  referred  to  upon  that 
point —  Toulmin  v.  Steer e^  Parry  v,  Wright^  and  Brovm  v.  Stead;  but 
I  confess  it  does  not  appear  to  me  those  cases  apply  to  the  present 
case.  There  is  no  doubt  whatever  that  the  purchaser  of  an  estate 
which  is  subject  to  a  mortgage,  whose  mortgage  is  paid  off*  out  of 
the  purchase  money,  cannot  afterwards  set  up  that  mortgage  as 
against  the  subsequent  mortgagee.  That  is  the  decision  in  Toulmin 
V.  Steere ;  and  there  is  equally  as  little  doubt  that  a  prior  mortgage 
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may  be  so  dealt  with  by  a  subsequent  incumbrancer  in  his  dealings 
with  the  estate  as  to  prevent  it  being  afterwards  set  up  by  him, 
which  is  the  case  of  Party  v.  Wright.  Broum  v.  Stead  seems  to  me 
to  lie  half  way  between  Parry  v.  Wrig^/U  and  Toulmin  v.  Steere.  Then, 
the  question  to  be  considered  on  this  point  of  view  with  reference  to 
TbtUmin  v.  Steere  would  be,  Is  or  not  this  debt  paid  off?  It  is  clear 
that  it  is  not  It  is  not  payment  of  the  debt  by  a  trustee,  but  it  is 
an  assignment  of  it,  not  to  the  trustees  who  held  the  estate,  but  to 
third  trustees  who  are  the  assignees  of  the  present  property.  Be- 
sides, it  would  be  going  a  monstrous  length  to  say,  that  the  trustees 
for  creditors  under  the  original  deed  of  the  27th  of  December,  1848, 
are  to  be  considered  owners  of  the  estate  to  bring  them  within  the 
principle  of  the  case  of  Toulmin  v.  Steere.  They  are,  I  think,  in  the 
character  of  mortgagees  or  creditors  upon  the  estate,  having  a  charge 
upon  the  estate  for  the  payment  of  their  debts,  and  they  are,  there- 
fore, as  I  conceive,  not  at  all  in  a  position  in  which  by  paying  off 
that  charge  they  would  be  considered  as  not  being  entitled  to  the 
benefit  of  it.  I  think,  therefore,  that  this  case  is  out  of  the  principle 
of  Toulmin  v.  Steere  ;  and  I  am  quite  clear  it  is  out  of  the  principle 
of  Parry  v.  Wright^  because  this  debt  has  not  been  so  dealt  with 
as  that  it  has  been  actually  extinguished  by  the  mode  in  which 
it  has  been  assigned.  I  think  that  those  cases  do  not  at  all  govern 
the  present  case ;  and  I  am  of  opinion,  therefore,  that  the  plaintiff 
Squire's  judgment  is  not  merged  by  the  deed  of  January,  1849. 

With  regard  to  the  third  point,  the  frame  of  the  suit,  the  judgment 
as  assigned  by  the  deed  of  1849  to  the  trustees  is,  I  think,  in  trust 
for  the  benefit  of  the  creditors.  The  deed  of  assignment  recites  the 
deed  of  the  27th  of  December,  1848,  and  recites  that  all  the  real  and 
personal  estate  and  effects  of  W.  A.  H.  Arundell  were  by  that  deed 
assigned  and  transferred  to  the  parties  thereto  of  the  second  part,  in 
trust  for  the  benefit  of  such  of  the  creditors  of  W.  A.  H.  Arundell  as 
should  set  their  names  or  copartnership  firms  thereto.  It  then  recites 
the  judgment  of  the  plaintiff  and  that  he  had  consented  and  agreed 
to  transfer  to  the  three  trustees  as  such  trustees  for  the  creditors  of 
W.  A.  H.  Arundell  the  judgment  debt,  &c.,  in  consideration  of  the 
dividends  payable  and  to  be  paid  under  and  by  virtue  of  the  indenture, 
and  then  the  assignment  is  to  those  three  parties,  to  have  andreceive 
the  said  judgment  debt,  and  costs,  sum  and  sums  of  money,  or  other 
the  premises  to  them  and  the  survivors  or  survivor  of  them,  abso- 
lutely, as  such  trustees  or  trustee  as  aforesaid.  Now,  what  can  that 
mean,  except  as  trustee  or  trustees  for  the  general  benefit  of  the  cred- 
itors, which  by  the  early  part  of  the  deed  they  are  said  to  be  ?  The 
result,  therefore,  of  the  examination  of  this  deed  is,  that  the  judgment 
is  thereby  assigned  to  those  three  persons  as  trustees  for  the  creditors. 
The  plaintiff  is  one  of  those  creditors,  and  he  has  a  right,  therefore, 
as  I  conceive,  to  sue  on  behalf  of  himself  and  all  others  of  those 
creditors,  and  that  he  has  properly  framed  this  suit  for  the  purpose  of 
having  the  judgment  debt  charged  as  prayed. 

Decree  accordingly. 
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January  25  and  28,  1851. 

Solicitor  —  Bill  of  Costs  —  Taxation  —  Judgment  at  Law  — 

6  4-7  Vict.  c.  73. 

A  solicitor  to  a  railway  company,  provisionally  registered,  broaght  an  action  against  throe 
of  the  managing  directors,  for  tne  amount  of  his  bill  of  costs,  and  recovered  judgment 
An  order  was  afterwards  obtained  for  winding  up  the  company  under  the  act,  and  a  peti- 
tion  was  then  presented  by  the  official  manager  for  taxing  the  solicitor's  bill,  under  the 
Stat  6  &  7  Vict  c.  73,  on  the  ground  of  excessive  chai^ges :  — 

Beid,  that  the  court  could  not  be  called  upon  to  examine  the  items  of  a  bill  to  ascertain 
their  correctness,  and  that  an  allegation  of  excessive  charges  was  not  such  a  special 
circumstance  as  to  bring  the  case  within  the  SSth  section  of  the  act  Petition  dismissed, 
with  costs. 

This  was  the  petition  of  ihe  official  manager  of  the  above  com- 
pany, and  it  stated  that  in  July,  1845,  the  said  company  was  pro- 
jected, and  was  shortly  afterwards  provisionally  registered;  that 
William  Stouton  Vardy  was,  in  the  month  of  September,  1845, 
appointed  the  London  solicitor  of  the  company;  that  on  the  28th  of 
November,  1849,  the  said  W.  S.  Vardy  brought  an  action  at  law 
against  three  of  the  contributories  and  managing  committee  of  the 
said  company,  for  payment  of  a  large  sum  which  he  alleged  to  be 
due  to  him  upon  his  bill  of  costs,  and  recovered  judgment  in  the  said 
action ;  that  on  the  15th  of  January,  1850,  an  order  was  made  for 
winding  up  the  affairs  of  the  company  under  the  Winding-up  Acts, 
and  the  petitioner  was  duly  appointed  the  official  manager ;  that  the 
master  subsequently  directed  the  said  W.  S.  Vardy  to  deliver  up  to 
the  petitioner  the  books,  papers,  documents,  and  writings  belonging 
to  the  company  then  in  his  possession,  but  the  said  W.  S.  Vardy 
declined  to  do  so,  on  the  ground  that  he  had  a  lien  thereon  in  respect 
of  the  balance  of  his  bill  of  costs  then  due  to  him  from  the  company, 
and  that  the  said  W.  S.  Vardy  alleged  that  his  bill  of  costs  was  not 
liable  to  taxation,  as  he  had  recovered  a  judgment  thereon  in  an 
action  against  the  three  managing  directors,  for  the  full  amount  there- 
on appearing  to  be  due.  This  petition  was  presented  by  the  direc- 
tion of  the  master  to  have  the  point  decided,  whether  or  not  the  said 
bill  of  costs  was  liable  to  be  taxed  notwithstanding  the  judgment 
The  petition  stated  that  the  bill  of  costs  contained  many  unreason- 
able and  extravagant  items  which  ought  not  to  be  allowed  against 
the  said  company,  and  would  be  disallowed  upon  taxation. 

The  bill  of  costs  was  then  set  out  at  length,  and  the  petition  prayed 
that  the  said  bill  might  be  referred  to  the  taxing  master  of  the  court 
to  be  taxed,  or  if  the  court  should  be  of  opinion  that  such  bill  was 
not  taxable,  then  that  the  sum  of  2199^,  being  the  amount  for  which 
judgment  was  so  recovered,  might  be  paid  by  the  official  manager 
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out  of  the  first  moneys  which  should  come  to  his  bands  as  such 
official  manager. 

Mr.  Malins  and  Mr.  Glasse  appeared  in  support  of  the  petition,  and 
contended  that  Mr.  Vardy's  bUi  ought  now  to  be  taxed.  The  judg- 
ment was  obtained  against  three  persons  who  were  shareholders  and 
managing  directors  of  the  company,  but  since  that  period  an  order 
had  been  obtained  for  winding  up  the  company ;  consequently  the 
whole  body  of  contributories  would  now  be  liable,  and  not  the  three 
persons  against  whom  the  judgment  was  obtained.  The  judgment 
therefore  was  no  bar  to  the  taxation  of  the  bill.  It  was  then  con- 
tended that  the  bill  contained  gross  overcharges,  and  several  items 
were  selected  in  proof  of  this  assertion,  amongst  which  were  four 
hundred  and  fifty  letters  to  referees  of  applicants  at  3».  6rf.,  78^  155. ; 
and  38/.  10^.  for  two  hundred  and  twenty  letters  to  allottees.  These 
were  always  printed  letters,  and  should  have  been  charged  as  circulars. 
Again,  a  sum  of  216/.  was  charged  for  six  hundred  and  fifty  attend- 
ances, of  65.  8e/.  each,  on  the  applicants  for  shares.  It  was  submitted 
that  this  was  the  work  of  the  secretary  and  the  clerks  of  the  company, 
and  not  of  the  solicitor.  The  charges  in  various  places  were  72/.  and 
15/.  for  folding  up,  sealing,  and  posting  letters,  although  at  the  same 
time  Mr.  Vardy  had  charged  for  the  salaries  of  two  clerks  engaged 
expressly  in  relation  to  the  undertaking.  There  were  a  number  of 
other  charges  that  were  aUeged  to  be  exorbitant,  and  many  which 
ought  to  have  been  vouched  before  being  paid  by  the  company.  This 
bill  was  delivered  more  than  a  year  ago  to  the  chairman  01  the  finance 
committee  and  the  secretary,  and  it  was  their  duty  to  have  had  the  bill 
taxed ;  but  this  they  neglected  to  do,  and  when  the  action  was  brought, 
there  was  no  opposition  raised,  and  judgment  was  at  once  obtained. 

It  was  contended  that  the  court  ought  to  grant  this  petition  under 
the  Solicitors  Act,  6  &  7  Vict  c.  73,  and  that  it  was  competent  for  the 
court  itself  under  the  38th  section  of  that  act  to  examine  the  charges 
of  solicitors'  bills  where  they  were  exorbitant,  as  these  charges  were. 

The  following  cases  were  cited :  In  re  Pender^  10  Beav.  390 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Chanc.  25.  /»  re  Hardinp;',  10  Beav.  250 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Chanc  288.  King  v.  Hoare^  13  Mee.  &  W. 
494 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  29. 

Mr  Bethelly  Mr.  Kenyan  Parker^  and  Mr.  Hallett  appeared  for  Mr. 
Vardy,  and  contended  that  the  bill  was  not  liable  to  taxation,  on  the 
ground  that  a  judgment  for  the  amount  had  been  obtained  against 
three  of  the  managing  directors.  The  bill  moreover  had  been  deliv- 
ered more  than  twelve  months,  and  on  that  account  was  not  taxable. 
A  great  deal  had  been  said  as  to  the  exorbitant  amount  of  the 
items,  but  there  was  no  evidence  whatever  that  these  were  not  the 
ordinary  expenses  charged  by  all  railway  solicitors.  This  company 
never  carried  the  undertaking  beyond  appointing  a  provisional  com- 
mittee, so  that  those  gentlemen  who  constituted  that  committee  were 
the  only  persons  liable,  and  there  was  no  body  of  shareholders.  The 
bills  had  been  delivered  to  the  proper  persons,  and  were  investigated 
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by  those  who  were  responsible.  Mr.  Vardy  had  sworn  that  the  charges 
here  made  were  proper  charges,  and  there  was  no  affidavit  to  the 
contrary.  After  the  bill  had  been  delivered,  a  part  of  it  was  paid  by 
the  furniture  in  the  office  being  given  up  to  IMur.  Vardy,  and  then  for 
the  remaining  sum  due  an  action  had  been  brought  and  judgment 
recovered.  Under  these  circumstances  there  was  no  foundation  for 
the  present  petition. 

The  following  cases  were  cited :  Ex  parte  Potter^  1  De  Gex  & 
Sm.  728.  Ik  re  Downes^  5  Beav.  425 ;  s.  c  13  Law  J.  Rep.  (n.  s.) 
Chanc.  159. 

Mr.  Glasse  was  heard  in  reply. 

Lord  Cranworth,  V.  C.  The  question  is,  whether  this  court  can 
say  that  there  is  any  thing  fraudulent  in  this  bill  to  prevent  the  solici- 
tor from  recovering.  As  to  the  last  point  raised  by  Mr.  Glasse,  I 
should  wish  to  look  into  the  statute.  I  have  no  doubt  as  to  the  rest 
of  the  case.  Here  there  is  not  the  same  question  as  in  the  case  in 
De  Grex  &  Smale,  whether  the  bill  had  been  delivered ;  for  here  the 
solicitor  sues  the  parties  at  law  and  recovers  judgment  So,  of  course, 
the  bill  was  delivered.  Then  that  being  so,  the  state  of  the  case  is 
this.  The  bill  was  delivered  in  1846,  and  a  small  payment  was,  in 
the  same  month,  made  on  account,  by  giving  up  the  furniture.  Then 
the  solicitor  allows  the  matter  to  remain,  and  so  far  from  there  being 
any  pressure  in  the  afiair,  three  years  pass  over  before  the  action  is 
brought,  and  immediately  judgment  was  obtained.  This  was  evi- 
dently not  a  hostile  decision,  as  the  judgment  was  at  once  agreed 
upon.  At  any  rate  I  do  not  think  that  there  was  any  thing  like 
pressure  about  it,  and  the  parties  might  be  taken  to  have  acquiesced  in 
the  judgment  because  there  were  no  grounds  for  resisting  it.  Now, 
if  these  parties  come  to  tax  the  bill,  I  should  say,  as  I  did  upon  a 
former  occasion,  you  cannot  put  the  bill  into  the  judge's  hands  and 
say  the  items  are  wrong.  I  do  not  profess  to  know  what  would  be  the 
proper  charges  in  such  a  case,  or  to  assert  at  once  that  there  are  any 
overcharges.  That  would  be  left  to  the  decision  of  a  jury.  Still,  I 
would  not  say  but  that  some  charges  might  be  made  by  a  solicitor 
so  absurdly  excessive  as  to  show  at  once  that  they  were  improper ; 
but  that  must  be  in  a  case  very  different  from  this.  Here  one  party 
says  the  charges  are  excessive  ;  the  other  party  denies  it.  If  it  rested 
there,  I  should  say  the  petition  must  be  dismissed ;  but  Mr.  Glasse 
has  raised  a  question  under  sect  88  of  the  statute.  That  section 
contemplates  the  power  of  sureties  who  are  liable  to  pay  debts  due 
to  a  solicitor  or  attorney,  that  they  may  wish  to  have  the  bill  taxed, 
and  the  necessity  of  a  party  who  has  become  liable  as  surety,  or  liable 
to  the  party  who  has  become  liable,  that  they  may  call  upon  the  court 
to  tax  it  If  it  had  rested  there,  I  should  have  said  it  would  have  come 
under  the  same  principle,  but  the  section  goes  on  in  these  words :  "  Pro- 
vided always,  that  in  case  such  application  is  made  when,  under  the 
provisions  herein  contained,  a  reference  is  not  authorized  to  be  made 
except  under  special  circumstances,  it  shall  be  lawful  for  the  court  or 
judge  to  whom  such  application  shall  be  made  to  take  into  consider- 
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ation  any  additional  special  circumstances  applicable  to  the  person 
making  such  application,  although  such  circumstances  might  not  be 
applicable  to  the  party  so  chargeable  with  the  said  bill  as  aforesaid, 
if  he  was  the  party  making  the  application."  I  should  wish  there- 
fore to  look  into  that  point  before  I  decide  the  case. 

January  28.  Lord  Cranworth,  V.  C.  I  have  considered  this 
case,  and  I  think  the  petition  is  irregular,  and  muk  be  dismissed, 
with  costs.  The  clause  at  the  end  of  sect  38,  does  not,  I  think, 
alter  the  case.  The  ground  of  reviewing  a  bill  is  only  where  there 
are  special  circumstances ;  and  in  my  opinion,  the  ground  that  the 
items  are  exorbitant  does  not  constitute  such  special  circumstances 
as  to  bring  it  within  the  act  of  Parliament 


Scott  v.  Wheeler.^ 

January  13, 1851. 

Substituted  Service  —  Replication —  Supplemental  BUI  —  Defendant 

out  of  the  Jurisdiction. 

A  defendant  having  gone  abroad,  snbstitnted  service  of  the  replication  and  other  process  in 
a  snpplemental  suit,  not  reqniring  personal  service,  was  ordered  to  be  made  on  the  solicitor 
in  the  original  suit. 

This  was  a  motion,  ezparte^  that  service  upon  Henry  George  Rob- 
inson of  the  notice  of  filing  the  replication  in  the  supplemental 
cause,  and  of  all  the  writs,  notices,  orders,  warrants,  rules,  and  other 
documents  in  the  supplemental  cause  (not  requiring  personal  ser- 
vice) might  be  deemed  good  service  upon  the  defendant  William 
Wheeler. 

The  affidavit  of  H.  Ayckbourn,  in  support  of  the  application, 
stated  that,  on  the  9th  of  December,  1846,  the  original  bill  was  filed 
by  Mary  Scott,  widow,  against  William  Wheeler,  an  infant,  who 
appeared  by  Robert  EL  Pearpoint,  his  guardian,  George  Wheeler, 
since  deceased,  Mary  Handy,  and  David  Scott,  who  was  out  of  the 
jurisdiction ;  and  being  amended,  that  all  the  defendants,  except  D. 
Scott,  appeared  by  H.  6.  Robinson,  as  their  solicitor,  and  put  in  their 
respective  answers. 

On  the  17th  of  AprU,  1849,  G.  Wheeler  died. 

On  the  7th  of  November,  1849,  a  bill  of  revivor  was  filed  against 
the  defendant  W.  Wheeler,  as  the  administrator  of  G.  Wheeler,  and 
on  the  10th  of  December,  1849,  an  order  was  made  for  reviving  the 
suit.   12  Beav.  366 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  402. 

On  the  25th  of  February,  1850,  a  replication  was  filed  in  the  first 
two  causes,  and  upon  an  application  by  H.  G.  Robinson,  dated  the 

1  20  Law  J.  Rep.  (n.  s.)  Chanc.  331. 
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Ist  of  June,  1850,  publication  was  enlarged  until  the  2d  of  No- 
vember,  1850. 

On  the  4th  of  July,  a  supplemental  bill  was  filed  in  the  second 
cause,  praying  for  an  answer  from  the  defendants  W.  Wheeler  and 
Mary  Handy. 

On  the  26th  of  August,  Mary  Handy  appeared  and  put  in  her 
answer,  and  W.  Wheeler  was  served  with  a  subpcena,  and  on  the  22d 
of  July  last  an  appearance  was  entered  for  him,  and  upon  his 
being  in  default  for  want  of  an  answer  an  attachment  was  issued 
against  him  on  the  11th  of  September,  1850,  and  was  left  with  the 
sheriff  of  Middlesex  to  execute,  but  it  was  found  that  W.  Wheeler 
had  gone  into  Belgium. 

On  the  21st  of  November,  1850,  a  traversing  note  was  filed  in  the 
supplemental  cause  as^ainst  W.  Wheeler,  and  on  the  same  day 
H.  G.  Robinson,  his  solicitor,  was  requested  to  accept  service  thereof 
on  his  behalf. 

On  the  22d  of  November,  an  answer  was  returned  by  R.  H.  Pear- 
point  for  H.  G.  Robinson,  that  he  would  undertake  for  Mrs.  Handy. 

On  the  23d  of  November,  the  plaintiff's  solicitor  again  applied  to 
H.  6.  Robinson  to  accept  service,  as  the  traversing  note  was  against 
W.  Wheeler  only.  No  answer  was  returned  to  the  letter.  Inquiry 
was  then  made  at  the  residence  of  W.  Wheeler,  when  his  sister  said 
that  he  was  in  Belgium,  where  he  had  been  for  several  weeks,  and 
intended  to  remain,  as  he  was  afraid  of  being  arrested  on  process  of 
contempt  for  not  putting  in  his  answer,  but  that  she  could  not  give 
his  address. 

Mr.  Anderson  appeared  in  support  of  the  application. 

The  Master  of  the  Rolls.  You  may  take  the  order  in  the  form 
it  is  applied  for. 


Wilson  v.  Bennett.^ 

April  I,  1851. 

WUl  —  Power  of  Sale. 

A  testator  devised  his  real,  copyhold,  and  leasehold  estates  to  trustees,  their  heirs,  execntors, 
and  administrators,  upon  certain  tmsts,  and  authorized  his  said  trustees  and  the  survivor  of 
diem,  his  heirs,  executors,  and  administrators,  to  sell  all  or  any  part  of  his  property.  The 
surviving  trustee  died,  having,  by  his  will,  devised  his  trust  estates  to  two  persons  in  fee, 
and  appointed  them  his  executors.  They  entered  into  a  contract  for  a  sale  of  a  part  of 
the  testator's  copyhold  property :  — 

Heldf  on  a  special  case,  that  the  point  was  too  doubtful  to  force  the  title  on  the  purchaser. 

Newman  Hyde,  being  entitled  to  some   copyholds  held  of  the 
manor  of  West  Derby,  in  Lancashire,  made  his  will,  dated  the  25th 

1  20  Law  J.  Rep.  (n.  s.)  Chanc.  279. 
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of  February,  1808,  which  contained  the  following  clause :  "  I  give 
and  devise  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects, 
real  and  personal,  copyhold  and  leasehold,  whatsoever  and  whereso- 
ever, unto  J.  Hyde,  J.  Wilson,  and  J.  Leigh,  to  hold  to  them,  their 
heirs,  executors,  and  administrators  forever,  or  for  and  during  all  my 
estate,  term,  and  interest  therein."  The  trusts  were  then  declared  to 
be  for  Mary  Dennison  for  life,  with  remainder  for  Thomas  Dennison 
for  life,  with  remainder  after  the  death  of  Thomas  Dennison  for  the 
persons  and  classes  of  persons  therein  named.  The  will  then  con- 
tained the  following  clause :  "  And  I  authorize  and  empower  my  said 
trustees,  and  the  survivors  and  survivor  of  them,  his  heurs,  executors, 
or  administrators,  to  sell  and  absolutely  dispose  of  all  or  any  part  of 
my  said  property,  at  such  time  and  times,  and  in  such  manner  as  to 
them  or  him  shall  seem  proper,  and  the  purchaser  or  purchasers  there- 
of shall  not  be  bound  to  see  to  the  application  of  the  purchase 
money,  nor  be  answerable  for  the  misapplication  thereof." 

The  testator  died  soon  after  the  date  of  his  will.  Thomas  Denni- 
son survived  Mary  Dennison,  and  died  in  1850. 

J.  Wilson  survived  the  other  trustees,  and  by  his  will,  dated  in 
1841,  and  a  codicil,  dated  in  1843,  appointed  S.  Wilson  and  P.  Wil- 
son his  executors,  and  devised  to  them  and  their  heirs  all  the  estates 
vested  in  him  on  any  trusts.    J.  Wilson  died  in  1844. 

S.  Wilson  and  P.  Wilson  entered  into  an  agreement  with  Mr. 
Bennett  for  the  sale  of  a  part  of  the  above-mentioned  copyhold 
property. 

An  objection  was  taken  to  the  title  on  the  ground  that  the  trustees 
had  not  a  power  of  sale. 

This  was  a  special  case,  in  which  S.  and  P.  Wilson  were  plaintiff, 
and  Mr.  Bennett  and  the  persons  interested  in  the  property,  (several 
of  whom  were  infants,)  were  defendants.  The  case,  after  stating  the 
above  circumstances,  desired  the  opinion  of  the  court,  whether  upon 
the  true  construction  of  the  will  ol  Newman  Hyde,  and  in  the  events 
which  had  happened,  the  plaintiffs  could,  without  the  concurrence  of 
the  several  persons  beneficially  interested  in  the  said  copyhold  hered- 
itaments under  the  trusts  of  the  said  will,  make  the  defendant,  Rich- 
ard Bennett,  a  good  title. 

Mr.  Malins  and  Mr.  Humphreys^  for  the  plaintiffs.  The  plaintiffs 
have  a  power  of  sale.  The  testator  gave  a  power  to  the  survivor  of 
the  trustees,  his  heirs,  executors,  and  administrators.  J.  Wilson  was 
the  survivor.  His  executors  are  the  plaintiffs,  S.  Wilson  and  P.  Wil- 
son. The  plaintiffs,  then,  completely  fill  one  of  the  characters  men- 
tioned in  the  will,  "  the  executors  of  the  surviving  trustee."  They 
haye  also  the  legal  estate  under  the  devise  contained  in  the  will  of  J. 
Wilson.     They  can,  therefore,  make  a  complete  title. 

[Knight  Bruce^  V.  C,  asked  if  there  was  any  case  which  decided 
that  "  heirs  "  were  held  to  include  "  assigns."  See  TUley  v.  Wolsten- 
liolmcy  7  Beav.  425 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  410.] 

Mr.  James  Parker^  for  the  defendant,  Mr.  Bennett,  said  that  he  was 
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a  willing  purchaser,  and  that  all  that  he  required  was  a  good  title. 
Here,  however,  there  was  this  defect :  the  testator  devised  and  be- 
queathed his  real,  copyhold,  and  leasehold  estates  to  the  trustees,  their 
heirs,  executors  and  administrators ;  that  is,  the  freehold  and  copyhold 
estates  to  the  trustees  and  their  heirs,  and  the  leasehold  estates  to  the 
trustees,  their  executors  and  administrators.  The  power  might  be 
taken  to  have  reference  both  to  the  devise  and  bequest ;  that  is,  the 
heirs  of  the  survivor  were  to  sell  the  freeholds  and  copyholds,  and  the 
executors  of  the  survivor  the  leaseholds. 

ICnioht  Bruce,  V.  C,  said  that  the  purchaser  had  a  right  to  make 
the  contention  which  he  had  made.  On  the  principle  of  reddendo 
singula  singtUis^  he  thought  that  the  point  was  too  doubtful  for  him 
to  force  the  title  on  the  purchaser. 

It  was  declared  that  the  plaintiffs  could  not  make  a  good  title.  No 
order  was  made  as  to  costs. 


Williams  v.  Williams.^ 

March  19,  1851. 

Will  —  Bequest  —  Precatory  Words. 

A  testator,  bj  his  will,  gave  all  his  personal  property  to  his  wife  absolntely ;  bat  a  codicil  in 
the  form  of  a  letter,  luldressed  to  his  wife,  contained  these  words :  "  I  hope  mj  will  is  so 
worded  that  every  thing  that  is  not  in  strict  settlement  you  will  find  at  your  command.  It 
is  my  wish  that  yon  should  enjoy  every  thine  in  my  power  to  give,  using  your  judgment 
as  to  where  to  dispose  of  it  amongst  your  chudren  wnen  you  can  no  longer  enjoy  it  your- 
self.  But  I  should  be  unhappy  if- 1  thought  it  possible  that  any  one  not  of  your  family 
should  be  the  better  for  what  I  feel  confident  you  will  so  well  direct  the  disposal  of :  **  — 

Heldy  that  the  testator's  widow  took  die  property  absolutely. 

The  bill  stated  that  Sir  James  Williams,  Bart,  by  his  will,  dated 
the  21st  of  March,  1826,  devised  his  real  estate  in  manner  therein 
mentioned ;  he  then  gave  and  bequeathed  all  his  personal  estate  and 
effects  to  his  wife,  Diana  Williams,  absolutely,  for  her  own  use  and 
benefit ;  and  the  testator  directed  his  trustees  to  sell  his  farming  stock 
and  divide  the  proceeds  between  his  two  sons.  The  testator  also 
made  a  codicil  to  his  will,  dated  the  23d  of  August,  1829,  which  was 
in  the  following  words,  and  in  the  form  of  a  letter  to  his  wife,  Diana 
Williams :  — 

"  My  dear  Dy,  —  A  stamp  for  85. 6d.  is  not  to  be  had  in  these  parts. 
I  shall,  therefore,  feel  obliged  to  you  to  give  Charlotte,  [bis  daughter,] 
with  my  kindest  love,  the  sum  that  stamp  would  cover,  namely, 
lOOO/L  It  will  be  a  nice  little  nest  egg  for  her,  and  you  will  find 
plenty  at  the  bankers'  after  having  done  so.     Independent  of  money 

1  20  Law  J.  Rep.  (n.  s.)  Chanc.  280.    15  Jur.  715. 
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at  the  bankers',  where  I  always  like  a  good  balance,  there  are  large 
arrears  due  from  tenants ;  and  I  hope  my  will  is  so  worded  that  every 
thing  that  is  not  in  strict  settlement  yoa  will  find  at  your  command. 
It  is  my  wish  that  you  should  enjoy  every  thing  in  my  power  to  give, 
using  your  judgment  as  to  where  to  dispose  of  it  amongst  your  chil- 
dren when  you  can  no  longer  enjoy  it  yourself.  But  I  should  be  un- 
happy if  I  thought  it  possible  that  any  one  not  of  your  family  should 
be  the  better  for  what  I  feel  confident  you  will  so  well  direct  the  dis- 
posal of.     May  Heaven  bless  and  protect  you. 

''  Most  afiectionately  yours, 

^' James  Williams. 
^  I  direct  this  to  Charlotte,  from  whose  hands  you  will  receive  it" 

The  letter  was  indorsed  by  the  testator,  upon  the  codicil  —  "  Lady 
Chichester ;  to  be  read  by  her  and  then  given  to  her  mother  by  her." 

The  bill  then  stated  that  the  testator  died  on  the  3d  of  February, 
1839,  and  the  will  and  codicil  were  duly  proved.  And  it  alleged  that 
under  and  by  virtue  of  the  said  codicil,  the  testator's  widow  became 
entitled  to  all  the  personal  estate  and  effects  of  the  testator  for  her 
life,  with  a  power  of  appointing  the  same  to  such  of  her  children  liv- 
ing at  her  death  as  she  should  think  proper,  and  in  default  of  such 
appointment  the  said  personal  estate  vested  absolutely  in  the  children 
of  the  said  testator's  widow  living  at  her  death.  That  the  said  Diana 
Williams,  notwithstanding  the  said  codicil,  appropriated  to  her  own 
use  the  whole  of  the  personal  estate  and  effects  of  the  testator,  and 
that  she  sold  large  portions  thereof  and  converted  the  proceeds  to  her 
own  use,  and  that  she  gave  away  other  portions  of  such  estate  and 
effects  to  various  persons,  and  otherwise  wasted  and  squandered  the 
same.  That  the  said  Diana  Williams  left  three  children  only  her 
surviving,  i.  e.,  the  plaintiff,  her  eldest  son,  and  Charles  Williams  and 
D.  W.  Williams,  two  of  the  defendants,  her  only  other  surviving  chil- 
dren. That  the  said  Diana  Williams  made  no  appointment,  either 
during  her  life  or  by  her  will,  of  the  said  personal  estate  and  effects 
so  bequeathed  to  her  for  her  life  by  the  said  codicil,  and  that,  conse- 
quently, upon  her  death,  the  plaintiff  became  absolutely  entitled  to 
one  equal  third  part  of  such  personal  estate  and  effects.  The  bill 
prayed  that  the  plaintiff  might  be  declared  entitled  under  the  codicil 
to  one  third  part  of  the  residuary  personal  estate  and  effects  of  the 
said  testator ;  that  an  account  might  be  taken  of  the  personal  estate 
of  the  testator,  and  such  parts  thereof  as  should  have  been  wasted 
or  misapplied  by  his  widow,  the  said  Diana  Williams,  should  be  made 
good  out  of  her  estate ;  and  that  such  parts  as  remained  in  specie  or 
could  be  traced  and  ear-marked,  might  be  transferred  and  delivered  to 
the  plaintiff  and  the  other  parties  entitled  thereto. 

The  cause  came  on,  upon  demurrer,  for  the  purpose  of  obtaining 
the  opinion  of  the  court  as  to  the  true  construction  of  the  will  and 
codicil  of  the  late  Sir  J.  Williams,  Bart;  the  plaintiff  contending 
that,  under  the  codicil,  his  mother  took  only  an  estate  for  her  life  in 
his  residuary  personal  estate,  with  a  power  of  disposing  thereof  by 
will  among  her  children,  with  an  implied  gift,  so  far  as  not  appointed 
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by  her,  to  ber  children  living  at  her  death.  On  the  other  hand,  it  was 
contended  that  Lady  Williams  was  entitled  under  the  will  to  the 
whole  of  the  residuary  personal  estate  absolutely  and  for  her  own 
benefit,  and  that  such  her  interest  was  not  restricted  or  cut  down  by 
the  codicil 

Mr,  RoU  and  Mr.  Glasse,  in  support  of  the  demurrer,  contended 
that  there  were  no  clear  words  showing  that  the  testator  meant  to  im- 
pose a  confidence.  The  will  and  codicil  must.be  taken  together.  By 
the  former  an  absolute  interest  was  given  to  the  widow ;  and  the  only 
question  was,  whether  the  words  of  the  codicil  were  sufficiently 
explicit  to  cut  down  that  gift  to  a  life  estate.  In  this  case  every  .thing 
was  doubtful.  It  was  doubtful  to  what  amount  of  property  the 
words  applied.  It  was  doubtful  to  what  objects  they  were  ^leant  to 
apply;  whether  the  word  ^'family  "  meant  children  or  descendants, 
and  it  was  doubtful  in  what  proportions  they  were  to  take.  If  this 
were  to  be  held  otherwise  than  as  an  absolute  gift,  it  would  be  going 
beyond  any  case  yet  decided.  The  following  cases  were  cited: 
T^ynne  v.  Hawhins,  1  Bro.  C.  C.  179.  Cfurtis  v.  Kipponj  5  Madd.  434. 
Sale  V.  Moore^  1  Sim.  534.  Meredith  v.  Heneage^  1  Sim.  542. 
Knight  V.  Kmghtj  3  Beav.  148 ;  s.  c.  9  Law  J.  Rep.  (n.  b.)  Chanc. 
354.     Winch  v.  Brutton^  14  Sim.  379. 

Mr.  BetheU^  Mr.  Matins^  and  Mr.  KarslakCj  for  the  bill,  contended 
that  the  intention  of  the  testator  was  expressed  with  sufficient  clear- 
ness ;  and  it  was  evident  upon  the  words  of  the  codicil  that  the  tes- 
tator intended  his  wife  to  take  only  a  life  estate,  and  that  she  was 
then  to  give  the  whole  of  the  property  between  his  children  ;  and  as 
no  appointment  was  made  by  her,  the  children  would  be  entitled  to 
take  equally.  The  cases  which  had  been  cited  were  none  of  them 
similar  to  this.  There  were  numerous  authorities,  but  the  principle 
was  plain.  The  following  were  cited :  Gary  v.  Carp^  2  Sch.  &  Lef. 
189.  Malim  v.  Keighley^  2  Ves.  Jun.  333.  Wright  v.  Atkyns^  Turn. 
&  K  143.  Brown  v.  Higgs^  4  Ves.  708.  Raikes  v.  Ward,  1  Hare, 
445 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Chanc.  276.  Penny  v.  Turner,  2  Ph. 
493 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  133.  Pierson  v.  Garnet, 
2  Bro.  C.  C.  38  and  226.    Bade  v.  Bade,  5  Madd.  118. 

Lord  Cranworth,  V,  C.  The  question  in  this  case  is,  whether 
under  the  bequests  in  the  will  and  codicil  of  the  late  Sir  James  Wil- 
liams, his  widow,  Lady  Williams,  took  an  absolute  interest  in  the 
personal  property  given  to  her,  or  only  an  estate  for  life,  with  re- 
'  mainder  to  her  children  as  she  should  appoint;  and  this  depends  on 
the  question,  whether  the  words  of  the  codicil  "  using  your  judgment 
where  to  dispose  of  it  amongst  your  children  when  you  can  no 
longer  enjoy  it  yourself  "  are  imperative,  or  only,  in  the  language  of 
the  law,  precatory.  On  this  subject,  there  has  been  a  long  series  of 
authorities  in  modem  times,  ending  with  the  case  of  Knight  v. 
Bovghton,  in  the  House  of  Lords,  reported  11  CI.  &  F.  513.  The 
point  really  to  be  decided,  in  all  these  cases,  is,  whether,  looking  at 
vol-  V.  5 
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the  whole  context  of  the  will,  the  testator  has  meant  to  impose  an 
obligation  on  his  legatee  to  carry  his  express  wishes  into  effect;  or 
whether,  having  expressed  his  wishes,'  he  has  meant  to  leave  it  to  the 
legatee  to  act  on  them  or  not  at  her  discretion.     In  some  of  the  cases, 
it  has  been  said,  the  points  to  be  inquired  into  are,  first,  whether  the 
subject  matter  to' which  the  precatory  words  apply  is  clear;  and, 
secondly,  whether  the  favored  objects  are  distinctly  ascertained ;  and 
when  these  two  requisites  concur,  i.  e.,  when  there  is  no  doubt  as  to 
the  property  to  which,  or  the  persons  to  whom  the  precatory  words 
refer,  there  it  would  seem  to  have  been  sometimes  assumed,  that 
such  words  are  as  obligatory  as  words  creating  an  express  trust     I 
confess  that  this  reasoning  has  never  carried  conviction  to  my  mind. 
I  doubt  if  there  can  exist  any  formula  for  bringing  to  a  direct  test  the 
question,  whether  words  of  "request,"  or  "  hope,"  or  "recommendation," 
are  or  are  not  to  be  construed  as  obligatory.    It  may  be  very  safe  in  gen- 
eral to  say,  that  where  there  is  uncertainty  as  to  the  subject  matter,' or  as 
to  the  objects  in  whose  favor  the  request,  or  hope,  or  recommendation     ^  * 
is  expressed,  these  precatory  words  cannot  have  been  intended  to  be  /  j 
absolutely  binding.     But  the  converse  of  the  proposition  is  by  no    \/, 
means  equally  true.     The  subject  matter  of  the  bequest  and  the   4/ 
objects  of  the  testator's  bounty  may  be  perfectly  ascertained,  and   ^y 
yet  the  context  may  show  that  words  of  hope  or  recommendation      -, 
were  not  intended  to  interfere  with  the  absolute  discretion  of  the   * 
legatee.  '^ 

I  have  made  these  observations  with  reference  to  some  of  the  *** 
arguments  addressed  to  me,  and  to  which  I  was  referred,  as  being  to^' 
be  found  in  many  of  the  cases,  rather  than  because  they  are  abso-  - ' 
lutely  necessary  to  the  present  decision ;  for  I  am  of  opinion  that  in 
this  case  there  is  a  want  of  certainty  as  to  the  objects  to  whom  the 
precatory  words  refer;  and  I  am  also  of  opinion,  mainly  on  the 
ground  of  such  uncertainty,  that  looking  to  the  whole  of  the  will 
and  codicil  together,  the  testator  meant  to  give  his  wife  an  absolute 
discretion  over  the  property  bequeathed  to  her.  There  can  be  no 
doubt  but  that,  if  the  matter  had  rested  on  the  words  of  the  will,  the 
widow's  interest  would  have  been  absolute.  The  gift  to  her  is  (Aso- 
lutely  for  her  own  use  and  benefiL  Then  comes  the  codicil.  [His 
lordship  read  the  words.]  The  argument  for  the  plaintiff  is,  that  the 
words  "  using  your  judgment  as  to  where  to  dispose  of  it  amongst 
your  children  when  you  can  no  longer  enjoy  it  yourself"  cut  down 
the  preceding  absolute  gift,  and  reduce. the  interest  of  the  legatee' to 
a  life  estate,  with  a  power  to  dispose  of  the  whole  among  her  children 
when  she  can  no  longer  enjoy  it  herself,  i.  e.,  at  her  death.  Assume,  for 
the  purpose  of  argument,  that  this  would  have  been  a  legitimate  con- 
struction of  the  words  "  when  you  can  no  longer  enjoy  it  yourself." 
The  testator,  however,  does  not  stop  there ;  he  goes  on  to  say,  "  But 
I  should  be  unhappy  if  I  thought  it  possible  that  any  one  not  of  your 
family  should  be  the  better  for  what  I  feel  confident  you  will  so  well 
direct  the  disposal  of."  I  think  it  may  fairly  be  inferred  from  the 
last  passage,  that  the  testator  meant  to  say  he  would  not  be  unhappy 
to  think  that  any  one  of  his  wife's  family  should  take  any  part  of 
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the  pzopcirty  bequeathedi  which  she  might  think  fit  to  give  them.     In 
other  words,  the  testator  did  not  consider  that  he  had  said  any  thing 
which  would  prevent  his  wife  from  giving  any  part  of  the  property 
bequeathed  to  any  member  of  her  family.     Now,  Lady  Williams,  at 
the  death  of  the  testator,  had  four  children,  one  of  them,  tLady 
Chichester,  was  married,  and  of  course  adult,  and  she  was  younger 
than  her  sister.     What  were  the  ages  of  the  sons  does  not  appear. 
In  this  state  of  things,  I  think  that  the  word  ^  family,"  as  used  in  the 
codicil,  is  not  confined  to  children  only,  but  would  include  descend- 
ants in  any  degree.     The  word  <'  family  "  is  one  of  doubtful  import, 
and  may,  according  to  the  context,  mean  ^  children,"  or  '<  heirs,"  or 
« next  of  kin."     But  here  I  think  the  words  "  of  your  family "  are 
equivalent  to  ^  of  your  blood,"  i.  e.,  your  posterity,  your  descendants. 
And  the  testator  must  be  considered  to  have  said,  he  was  happy  in 
thinking  of  the  mode  in  which  his  property  would  eventually  go, 
for  that  he  felt  confident  his  wife  would  give  it  to  no  one  who  was 
not  one   of  her  descendants.     I  think  it  is  a  perfectly  legitimate 
inference  firom  this,  that  he  considered  the  language  he  had  used  to 
be  such  as  would  authorize  his  wife  to  give  it  to  any  of  her 
descendants,  L  e.,  to  a  class  more  extensive  than  children.    How  is 
tiiis  to  be  made  consistent  with  the  langua£[e  he  has  used  ?     It  can 
only  be,  either  bv  saying  that  the  word  "  cnildren  "  means  descend- 
ants, or  by  holding  that  the  wife  took  an  absolute  interest;  an 
interest,  therefore,  which  would  enable  her  to  give  to  any  one,  but 
with  a  confident  expression  of  belief  on  the  part  of  the  testator  that 
she  would  not  exercise  her  discretion  in  favor  of  any  one  not  a 
descendant,  and  which  confidence  left  him  perfectly  happy  with 
respect  to  the  future  enjoyment  of  hb  property.     And  I  think  this 
latter  construction  is  the  &ue  one,  for  to  hold  that  the  word  <<  chil- 
dren "  means  ^  descendants,"  would  be  to  put  on  it  a  very  forced  inter- 
pretation, and  one  which  would  lead  to  the  inconvenient  result  that 
all  descendants,  in  whatever  degree,  must  have  something,  for  the 
power  is  one  of  distribution,  not  of  selection ;  and  so  if  the  widow 
should  die  without  exercising  the  power,  leaving  children,  grand- 
children and  great-grandchildren,  they  would  all  take,  as  a  class,  per 
I  capita.    It  is  impossible  to  imagine  that  this  was  once  contemplated 

by  the  testator,  and  so  the  only  other  construction  must  prevail, 
namely,  that  which  would  enable  the  wife  to  give  to  any  descendant, 
by  virtae  of  an  absolute  interest  vested  in  her  by  her  husband. 
Tins  constraction  is  conformable  to  the  current  of  modern  decisions, 
and  to  what  has  been  felt  in  latter  times  to  have  been  ordinarily  the 
real  meaning  of  testators,  and  if  in  any  case  such  an  inference  may 
legitimately  be  drawn  from  the  surrounding  circumstances  it  would 
be  in  this,  where  the  words,  supposed  to  reduce  the  absolute  interest 
to  a  mere  life  estate,  are  to  be  found,  not  in  the  original  document, 
whereby  the  property  was  bequeathed,  but  in  a  subsequent  codicil 
of  8o  informaJ  a  character  that  in  all  probability  it  would  have  been 
matter  of  great  surprise  to  the  testator  if  he  had  been  told  it  would 
be  treated  as  a  codicil  at  all. 
I  do  notf  however,  rest  on  this  ground.    My  judgment  is  founded 
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on  the  consideration,  that  if  I  were  to  construe  the  words  of  the 
codicil  as  reducing  the  wife's  interest  to  any  thing  short  of  an  abso- 
lute interest,  it  could  only  be  by  holding  that  they  cut  it  down  to  a 
life  interest  with  a  power  of  distribution  among  her  children  ;  but  I 
think' that  this  cannot  be,  for  by  the  same  codicil  the  testator  shows 
a  clear  intention  that  his  wife  might  in  her  discretion  give  to  remote 
descendants ;  and  that  this  latter  intention  can  only  be  effectuated 
by  supposing  that  all  his  expressions  narrowing  the  wife's  absolute 
interest  were  intended  merely  as  an  expression  of  the  testator's  wishes, 
without  meaning  to  make  them  obligatory. 

The  result  is,  that  the  demurrer  must  be  allowed. 


Whicker  t;.  Hume.^ 

Janniuy  14,  1851.'  / 

DamiciL 


A  man  may  obtain  a  new  domicil  in  a  country  where  he  is  only  a  lodger,  and  not  a  honse- 
keeper,  and  without  repndiating  his  nationality.  And  where  a  testator  was  a  native  of 
Scotland,  and  domicUed  there,  and  afterwards  came  to  London,  where  he  continued  to  re- 
side, chiefly  in  lodgings,  for  many  years,  making  London  the  central  place  of  his  affairs 
and  business,  it  was  held  that  he  acquired  a  new  domicil  in  London,  and  that  it  was 
immaterial  whether  he  resided  in  a  house  of  his  own,  or  in  lodgings :  — 

Held,  also,  that  this  domicil  was  not  changed  by  a  subsequent  residence  in  Paris,  where  the 
testator  took  a  lease  of  apartments  determinable  either  by  the  lessor  or  lessee  at  the  end 
of  thiee,  six,  or  nine  years ;  and  that  the  fact  of  his  describing  himself  in  his  will,  made 
at  Paris  shortly  before  his  death,  as  of  the  city  of  Edinburgh,  was  immaterial  with  reference 
to  the  question  of  domicil. 

This  case  came  on  upon  exceptions  to  the  master's  report,  who 
had  found  that  Dr.  Borthwick  Gilchrist,  the  testator  in  the  cause,  was 
domiciled  in  England,  whereas  it  was  contended  that  he  ought  to 
have  found  that  he  was  domiciled  in  Scotland,  or,  if  not  in  Scotland, 
in  France. 

Raupelly  Beavarij  and  TTiompscm^  were  for  the  exceptions. 

Tkmeri  R,  Palmer^  Bagshaw^  and  Anderson  supported  the  master's 
report 

Wray^  for  the  crown. 

The  following  authorities  were  cited:  BrtLce  v.  Bruce<i  cited  5 
Ves.  761.  Ommaneyy.  Bingham,  Id.  757.  Somerville  v.  Somervillej 
Id.  750.  Stanley  v.  Bemes,  3  Hagg.  444.  Craijie  v.  Lewin,  3  Curt 
345.  Munroe  v.  Douglas,  5  Mad.  379.  Monro  v.  Monro,  7  CI.  & 
Fin.  842.    Nelson  v.  Bridport,  8  Beav.  527.    Re  Vernon,  1  Rob.  A. 

»  15Jur.667. 


^ 


^* 
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R.  182.    Re  Indian  Chief,  3  Rob.  A.  R.  12.     Re  Harmony^  2  Rob.  A. 
R.  322.    Phillimore  on  Domicil.    Story's  Conflict  of  Laws,  5, 52, 53. 

Lord  Lanodale,  M.  R.  In  this  case  it  was,  on  the  11th  of  Jan« 
uary,  1843,  referred  to  the  master  to  inquire  where  John  Borthwick 
Gilchrist  was  domiciled  at  the  time  of  his  death,  which  happened  on 
the  8th  of  January,  l&ll.  The  master  reported  that  he  was  then 
domiciled  in  Eng&od,  and  the  case  comes  before  me  on  exceptions 
to  the  master's  report,  which  have  been  filed  by  the  plaintiff,  (one  of 
the  testator's  next  of  kin,)  who  alleges  that  the  testator,  at  the  time 
of  his  death,  was  domiciled  in  Scotland,  or,  if  not  in  Scotland,  in 
France.  The  question  is  one  which,  under  ordinary  circumstances, 
is  proper  to  be  decided  upon  the  trial  of  an  issue,  and  I  should  have 
adopted  that  course  on  this  occasion  if  all  parties  had  not  concurred 
in  requesting  me  to  determine  the  exceptions  here,  upon  the  evidence 
which  was  taken  before  the  master.  The  evidence  adduced  is  ex- 
tremely  voluminous.  There  are  several  affidavits,  and  an  extremely 
long  correspondence  consisting  principally  of  letters  written  by  the 
testator  himself,  and  containing  statements  of  his  acts  and  inten* 
tions ;  manv  of  these  statements  are  of  an  ambiguous  nature,  and 
very  few,  it  any  of  them,  of  a  character  to  be  entirely  satisfactory 
ana  conclusive.  The  testator  was  born  in  Edinburgh,  of  Scotcn 
parents  domiciled  in  Scotland,  in  the  month  of  June,  1759 ;  he  was 
educated  there,  and  apprenticed  to  a  surgeon  at  Falkirk ;  he  was,  in 
his  early  youth,  in  the  West  Indies  for  two  or  three  years,  but  in 
1782  he  went  from  Scotland  to  the  East  Indies,  and  entered  into  the 
service  of  the  East  India  Company  there.  He  remained  in  the  East 
Indies  till  the  year  1804,  and  during  his  stay  there  was  appointed,  at 
first,  assistant  surgeon,  on  the  6th  of  May,  1789,  and  afterwards,  on 
the  20th  of  April,  1798,  surgeon  in  the  service  of  the  company.  It 
appears  that  he  had  paid  much  attention  to  the  study  of  Oriental 
languages ;  and  he  was,  on  the  24th  of  December,  1798,  appointed 
professor  of  the  Hindostanee  and  Persian  languages  in  the  College  . 
of  Fort  William,  and  had  spent  much  time  in  the  preparation  of 
literary  works  on  the  subject  In  1804  his  health  had  become  im- 
paired, and  he  resigned  his  professorship,  and  obtained  leave  to 
return  to  England.  The  testator  was  then  about  forty-five  years  of 
age,  and  it  does  not  clearly  appear  what  plans  he  had  formed  for  the 
settlement  or  employment  of  his  future  Ufe.  He  was  looking  to 
both  Edinburgh  and  London — to  Scotland  and  to  England.  In  Edin- 
burgh, and  in  the  year  1804,  he  presented  to  Greorge  Heriof  s  hospital 
lOOLj  as  a  small  testimony  of  gratitude  for  his  education  there ;  he 
procured  himself  to  be  admitt^  a  burgess  and  guildbrother  of  the 
city,  caused  his  armorial  bearines  to  be  matriculated  in  the  Lyen- 
ofnce,  and  obtained  a  diploma  of  the  academy  of  James  VI.,  of  the 
city  of  Edinburgh ;  and  in  the  year  1805  it  is  said  that  he  embarked 
in  the  wholesale  linen  trade  in  Edinburgh.  He  seems,  however,  for 
some  time  to  have  principally  resided  in  the  neighborhood  of  London. 
On  the  28th  of  May,  1805,  he  obtained  a  pension  from  the  East  India 
Company  as  a  surgeon  retired.    He  endeavored  to  promote  the  sale 
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of  the  works  on  Oriental  languages  which  he  had  prepared,  by  giving 
lectures  on  the  subject ;  and  on  the  21st  of  February,  1806,  he  was 
appointed  professor  of  Oriental  languages  in  the  College  of  the  East 
India  Company  at  Haileybury,  which,  however,  he  held  only  for  a 
few  months.  Li  the  mean  time  he  claimed  to  be  connected  with  the 
noble  Scotch  family  of  Borthwick ;  conceived  that  he  had  some  right 
to  the  title,  then  supposed  only  to  be  in  abeyance ;  obtained  on  the 
21st  of  March,  1806,  a  royal  license  to  take  and  use  the  name  of  Borth- 
wick ;  and  on  the  5th  of  June,  1806,  obtained  a  grant  of  arms,  in 
which  he  was  described  as  John  Borthwick  Gilchrist,  of  Camberwell.. 
He  continued  for  some  time  to  give  lectures  (which  are  called  gra- 
tuitous) on  Oriental  languages,  with  a  view  to  promote  the  sale  of 
his  literary  works ;  but  about  the  year  1806  he  seems  to  have  resolved 
to  settle  in  Edinburgh.  He  became,  on  the  23d  of  December,  1806, 
a  member  of  the  company  of  merchants  in  that  city,  and  entered  into 
partnership  as  a  banker  with  James  Inglis.  Although  the  formal  instru- 
ments were  not,  executed  till  a  later  date,  viz.,  on  the  26th  of  Decem- 
ber, 1808,  yet  the  commencement  of  the  banking  business  was  to  date 
from  the  1st  of  January,  1807.  The  partnership  property  consisted 
of  a  heritable  flat  in  Hunter  Square,  where  the  business  was  carried 
on,  and  20,000/.  stock,  or  two  hundred  shares  of  100/.,  in  the  Com- 
mercial Bank  of  Scotland.  With  reference  to  the  time  when  his 
engagement  to  the  East  India  Company  may  be  strictly  said  to  have 
ceased,  it  may  not  be  quite  clear  at  what  particular  time  the  testator 
ought,  in  strictness,  to  be  said  to  have  become  domiciled  in  Scot- 
land ;  but  the  proof  appears  to  me  to  be  clear  and  satisfactory  that 
Edinburgh  was  his  domicil,  with  all  the  legal  incidents  of  domicil, 
some  years  before  the  year  1817.  He  was  then  —  and  it  is  justly  and 
necessarily  admitted  that  he  was  then  —  domiciled  at  Edinburgh, 
which  was  or  had  been  his  domicil  of  origin,  the  place  of  his  birth 
and  education,  to  which  he  was  naturally  attached  by  all  the  strong 
ties  by  which  all  men  (and  Scotchmen,  perhaps,  more  than  others) 
are  bound.  He  had  early  paid  certain  debts  lett  unpaid  by  his  father 
and  mother,  and  had  prevailed  on  his  mother  to  return  from  New- 
foundland and  join  him  in  Edinburgh.  He  purchased  a  house  at 
No.  6  Nicholson  Square,  and  resided  there  with  his  wife,  whom  he 
married  in  May,  1808 ;  and,  besides  the  interest  he  had  in  his  busi- 
ness  as  a  banker,  he  attended  to  the  printing,  publication,  and  sale 
of  his  literary  works,  and  became  a  member  of  the  Royal  Society  of 
Edinburgh,  the  Horticultural  Society,  the  East  India  Club,  and  the 
Scottish  Military  and  Naval  Academy.  Every  thing  indicated  that 
he  was  settled,  and  such  appears  to  me  to  have  clearly  been  his  inten- 
tion. But  in  the  year  1815,  the  banking  firm  of  Inglis,  Borthwick, 
Gilchrist,  &  Co.,  fell  into  difficulties.  The  testator  could  not  support 
the  expenses  to  which  he  had  been  accustomed.  The  partnership 
was  dissolved.  The  testator  retired  as  from  the  30th  of  June,  1815. 
In  the  year  1816  he  went  to  reside  at  Inchyra  House,  in  Perthshire, 
and,  after  returning  for  a  time  to  Edinburgh,  he  went  to  London  in 
June,  1817.  It  appears  to  me,  from  the  evidence,  that  he  left  Edin- 
burgh with  the  intention  to  abandon  it  as  his  place  of  permanent 
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residence,  and  that  he  arrived  in  London  with  no  certain  or  settled 
determination  what  to  do  or  how  to  employ  himself.  He  had  affairs 
at  Edinburgh  which  could  not  be  immediately  settled.  His  property 
there  consisted  in  part  of  his  moiety  of  the  flat  in  Hunter  Square, 
where  the  banking  business  had  been  carried  on,  and  of  his  share  of 
the  Commercial  Bank  stock ;  he  was  indebted  to  the  Commercial 
Bank  in  a  considerable  sum  of  money,  and  there  were,  I  think,  some 
partnership  concerns  not  entirely  arranged.  His  house  in  Nicholson 
Square  was  on  hand,  and  could  not  be  easily  sold,  or  even  let ;  he 
had  a  stock  of  books  in  the  hands  of  agents,  to  sell,  and  other  books 
used  as  his  library ;  and  moreover  he  had  a  family  of  natural  children, 
who  appear  to  have  been  extremely  troublesome  to  him,  and  to  have 
occupied  much  of  his  attention.  When  he  left  Edinburgh  he  omit- 
ted to  relieve  himself  from  the  liabilities  to  which  he  was  subject,  in 
consequence  of  his  being  a  member  of  various  societies  there. 
These  several  matters  are  frequently  mentioned  in  his  correspond- 
ence, which  can  only  be  understood  with  reference  to  them  and  to 
his  peculiar  character.  He  was  a  man  in  the  utmost  degree  self- 
confident,  measuring  the  abiUties  and  even  the  honesty  of  other  per- 
sons by  their  more  or  less  of  accordance  with  his  own  views.  He  had 
no  confidence  whatever  in  the  stability  of  the  government  and  insti- 
tutions of  the  country,  but  had  very  great  confidence  in  every  scheme 
of  his  own  suggestion,  believing  that  his  own  abilities  and  honest 
purposes  ought  to  insure  success  to  every  adventure  in  which  he 
engaged.  He  very  readily  engaged  in  new  speculations,  but  he  as 
readily  abandoned,  them  if  he  found  that  he  could  not  control  them. 
There  is  necessarily  much  uncertainty  in  the  conclusions  which  ought 
to  be  deduced  from  the  declarations  of  such  a  person  on  particular 
occasions.  He  was  irritable  and  rash,  and,  like  such  persons,  no 
doubt  often  uttered  expressions  which  could  not  be  considered  as 
satisfactory  proof  of  settled  intention.  He  very  naturally  desired  to 
turn  his  knowledge  and  abilities  to  profitable  use ;  he  mainly  relied 
on  his  mode  of  teaching  Oriental  languages.  He  thought  it  pecu- 
liarly his  own,  and  expected  to  derive  from  it  both  honor  and  profit. 
To  these  views  he  seems  to  have  been  more  constant  than  to  any 
other :  to  them,  as  far  as  he  could,  he  made  all  other  views  subser- 
vient His  plans  upon  the  subject  commenced  in  India  before  1802, 
were  pursued  in  London  whilst  he  remained  in  the  neighborhood  of 
London  before  he  went  to  reside  in  Scotland,  were  pursued  in  Scot- 
land during  his  residence  there;  and  were  probably  the  principal  if 
not  the  only  subject  of  his  consideration  when  he  arrived  in  London 
in  1817.  He  desired  the  assistance  and  influence  of  the  East  India 
Company,  and  submitted,  though  it  would  seem  with  reluctance,  to 
seek  for  their  patronage  and  support.  His  character,  in  some  oppo- 
sition or  even  conflict  with*  his  position  and  interest,  gave  rise  in  pro- 
cess of  time  to  some  inconsistencies  and  some  uncertainty.  While 
he  thought  it  useful,  or  perhaps  necessary  for  his  purpose,  he  wished 
to  receive  assistance  or  favor,  but  he  could  not  refrain  from  seeking 
to  establish  a  clcdm  adversely.  His  petitions  to  the  East  India  Com- 
pany were  accompanied,  or  soon  followed,  by  attacks  very  likely  to 
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produce  unfavorable  effects.  He  seems  to  have  truly  described  him- 
self as  irritable  and  irritated,  and  his  correspondence  abounds  in  indi- 
cations of  his  condition  in  this  respect  Such  being  the  man,  he 
resided  in  London  from  the  middle  of  1817  till  1827  or  1828,  mostly 
in  lodgings,  but  for  a  time  in  a  house  which  he  hired  furnished. 

I  consider  it  to  be  immaterial  whether  he  resided  in  a  house  of  his 
own,  or  in  lodgings ;  in  fact,  he  resided  in  London,  with  such  occa- 
sional exceptions  or  absences  as  were  consistent.  London  being  his 
usual  and  common  place  of  residence,  we  have  the  undoubted  fact 
of  residence ;  and  if  we  can  see  from  the  evidence  that  this  fact, 
during  its  continuance,  was  accompanied  by  an  intention  to  make 
London  his  permanent  place  of  residence,  and  the  central  place  of 
his  affairs  and  business,  then  it  must,  I  think,  be  considered  that 
London  became  his  domicil,  with  the  legal  incidents  of  domiciL 
His  attention  was  first  directed  to  the  East  India  Ck>mpany.  He 
succeeded  in  obtaining  some,  though  not  a  satisfactory,  increase 
of  pension,  and  he  hoped  to  increase  the  sale  of  his  books  by  ob- 
taining authority  to  give  lectures  with  the  sanction  of  the  company. 
His  applications  were  continued  for  what  he  thought  a  very  long 
time,  and  were  not  so  successful  as  he  hoped ;  and  in  June,  lol8,  he 
informed  Mr.  M'Hutchin  that  he  had  been  worried  night  and  day, 
concerning  his  business  with  the  court  of  directors,  for  six  months 
past,  he  feared  to  little  purpose ;  still  he  could  not  quite  despair,  and 
should  keep  at  them  a  little  longer.  He  persevered,  and  he  occupied 
himself  in  preparing  to  give  the  lectures,  and,  to  some  extent  his  per- 
severance was  rewarded  with  success ;  and  on  the  4th  of  November, 
1818,  he  was  informed,  that  with  the  view  of  encouraging  him  to 
establish  lectures  of  the  description  he  had  prepared,  and  entertaining 
the  highest  opinion  of  his  merits  and  qualifications  for  the  objects 
in  question,  the  court  of  directors  had  resolved  to  allow  him  the  sum 
of  200^  per  annum,  for  three  years,  at  the  expiration  of  which  period 
it  would  appear  how  far  the  advantages  which  be  anticipated  were 
likely  to  be  realized ;  and  the  court  further  resolved,  that  all  persons 
appointed  to  the  company's  medical  service  should  be  required  to 
attend  one  course  of  his  lectures,  for  admission  to  which  they  should 
not  pay  more  than  dL  3$.  This  appointment  was  temporary,  but  by 
its  assistance  the  testator  was  enabled  greatly  to  increase  the  sale  oi 
his  books ;  and  I  think  that  from  that  time  he  and  his  wife  considered 
themselves  to  be  fixed  in  London ;  and  though  he  looked  forward  to 
paying  a  short  visit  to  Edinburgh  to  wind  up  his  affairs  there,  he  did 
not  consider  the  professorship,  as  he  called  it,  profitable  in  itself,  but 
rather  as  a  losing  concern,  except  that  it  increased  the  sale  of  his 
books,  which  was  his  main  object  and  reliance.  He  had  early  began 
to  think  that  he  liked  London  better  than  Edinburgh,  and  his  dislike 
to  Edinburgh  seemed  to  increase.  He  desired  the  stock  of  valuable 
works  and  his  own  library,  such  as  it  was,  to  be  sent  from  Edinburgh 
to  London,  and  he  effected  some  reduction  of  the  debt  which  he 
owed  to  the  Commercial  Bank.  He  seems  to  have  considered  him- 
self bound  to  London  by  official  duties,  as  he  called  them.  The 
sale  of  his  literary  works  was,  I  think,  his  principal  business ;  but  it 
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was  not  very  long  before  he  hoped  to  improve  his  income,  or  acquire 
distinction  and  importance  by  some  additional  employment ;  and  in 
the  different  projects  which  he  formed  daring  his  residence  in  Lon- 
don, it  is  plain  that  one  principal  circumstance  npon  which  they  were 
all  founded  was  his  own  residence  in  London.  Whatever  he  pro- 
posed to  do,  in  the  various  occupations  which  he  at  different  times 
contemplated,  his  contemplated  place  of  action  was  London.  It 
was  there  that  he  was  to  be,  either  entirely  or  principally.  At 
various  times  he  proposed  to  become  a  director  ot  the  European 
Insurance  Company;  to  acquire  some  influence  or  interest  in  the 
Brecon  Insurance  Company ;  to  take  an  active  part  in  managing  the 
business  of  a  proposed  herring  fishery ;  of  a  Joint-stock  Bank  of 
England  and  Scotland ;  to  become  gratuitously  a  director  or  agent 
of  the  Scotch  Military  Academy ;  to  become  director  and  honorary 
corresponding  secretary  of  the  Southern  Edinburgh  School,  and  of 
the  Exeter  Public  School  Committee  in  London.  In  these  and 
other  projects  which  may  have  occurred  to  his  versatile  and  active 
mind,  London  was  contemplated  as  the  place  where  he  was  to  be 
and  to,  act ;  and  in  considering  the  whole  of  his  correspondence, 
while  one  is  surprised  at  the  rapid  succession  and  abandonment  of 
different  schemes  for  attaining  profit  or  distinction,  importance  or 
notoriety,  there  seems  to  be  a  steady  ahd  constant  contemplation  of 
London  as  the  place  where  his  exertions  were  to  be  mainly,  if  not 
exclusively,  exercised.  This  might  have  been  consistent  with  an 
intention  to  return  to  Scotland,  or  to  reserve  another  home  or  final 
resting-place  after  he  should  have  satisfied  his  immediate  purposes ; 
but  of  this  there  is  no  evidence.  He  certainly  never  thought  of 
repudiating  or  abandoning  his  character  of  a  Scotchman.  He  did 
not  cease  to  take  an  interest  in  his  native  place ;  he  would  probably 
have  been  glad  to  attach  his  name  permanently  in  some  conspicuous 
manner  to  Edinburgh,  the  place  of  his  birth  and  education.  Not- 
withstanding the  disgust  which  he  expressed  at  leaving  it,  he  paid  it 
two  or  three  transient  visits.  But  I  find  no  trace  whatever  of  his 
having  altered  the  resolution,  which  he  had  so  strongly  expressed,  to 
abandon  it ;  and,  on  the  whole,  I  am  of  opinion,  that  the  fact  of  his 
residence  in  London  was  accompanied  by  a  train  of  conduct  and 
facts  so  clearly  manifesting  his  intention  to  reside  there  permanently 
or  principally,  and  to  make  London  the  centre  of  his  affairs  and 
business,  that  it  must  be  concluded  that  in  and  before  the  year  1828, 
London  had  become  and  was  his  domicil.  He  was  a  Scotchman 
born,  educated  in  Scotland,  and  domiciled  there  before  1817 ;  but  he 
afterwards  abandoned  Scotland  as  his  residence,  removed  to  England, 
and  resided  there,  under  such  circumstances  and  with  such  intention 
as  to  fix  his  domicil  there. 

Such  being  my  opinion,  the  question  then  is,  whether  any  altera- 
tion afterwards  took  place.  The  failure  of  his  health  and  that  of  his 
wife,  and  perhaps  considerations  of  economy,  seem  to  have  been  the 
sole  reason  for  their  subsequent  movements,  whether  they  were  to- 
gether or  separate.  They  went  to  the  continent  at  first,  for  longer 
or  shorter,  or  uncertain  periods^  plainly  without  any  fixed  or  settled 
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plan,  and  without  any  intention  of  arranging  for  the  transaction  of 
any  thing  but  occasional  business  elsewhere  than  in  London*  On 
leaving  liondon  he  left  there  his  letters,  papers,  and  deeds,  his 
library,  some  furniture,  and  his  stock  of  valuable  works,  and  arrange- 
ments were  made  with  reference  to  his  being  absent  only  a  short 
time ;  and  what  happened  on  his  subsequent  visits  to  London,  and 
particularly  in  the  visit  of  1833,  tends  much  more  to  corroborate  the 
notion  that  he  considered  London  to  be  his  home,  than  to  favor  the 
idea  of  any  change  of  place.  It  does  not  appear  to  me  to  be  necessary  to 
follow  his  movements  and  correspondence  in  minute  detail  There  is,  I 
think,  nothing  to  show  an  intention  to  change  his  domicil,  in  the  legal 
sense  of  that  word ;  but  the  exceptant  relies  very  much  on  the  testa- 
tor's residence  in  Paris,  in  and  alter  the  year  1837.  It  seems  that  in 
July,  1837,  he  agreed  to  take  a  lease  of  apartments  in  Paris  for  three, 
six,  or  nine  years,  at  the  option  of  the  lessor  or  lessee,  each  party  being 
allowed  to  determine  the  lease  on  giving  six  months'  notice  before 
the  expiration  of  the  three  or  six  first  years  of  the  lease,  to  be 
reckoned  from  the  1st  of  October,  then  next  In  the  apartments 
comprised  in  that  lease  he  died,  soon  after  the  expiration  of  the  first 
three  years.  He  visited  England  in  the  year  1840 ;  when  tliere,  he 
gave  directions  as  to  the  transaction  of  his  affairs,  and  instructed  his 
solicitor,  Mr.  Braikenridge,  to  prepare  his  will,  which  was  to  be 
sent  after  him  to  Paris,  to  which  place  he  returned  in  October  of 
the  same  year.  The  draft  of  his  wiU  was  prepared  in  the  English 
form,  which  would  naturally  be  adopted  by  Mr.  Braikenridge  in  the 
absence  of  any  instructions  to  the  contrary.  It  can,  however,  have 
no  weight  as  evidence  in  this  case,  that  Mr.  Braikenridge  did  not 
know  or  consider  that  the  testator  wns  not  domiciled  in  England  It 
does  not  appear  that  the  testator  was  himself  aware  that  the  place  of 
lus  domicil  was  material  to  be  considered  in  determining  the  form 
of  his  will  Before  Mr.  Braikenridge's  draft  arrived  at  Paris,  the 
testator  employed  Mr.  Lawson  to  prepare  a  will  for  him  there,  and 
Mr.  Lawson  also  prepared  the  will  in  the  English  form.  He  did  this 
after  endeavoring  to  ascertain  the  testator's  domicil.  But  I  think 
that  it  would  not  be  safe  to  attach  much  weisht  to  this  evidence; 
whether  the  testator  had  been  domiciled  in  England  does  not  depend 
on  evidence  of  this  sort,  or  of  any  facts  then  occurring.  That  was 
established,  as  I  think,  before  the  year  1828 ;  and  in  1840,  the  ques- 
tion was,  whether  the  testator  had  changed  his  domicil  since  the 
English  domicil  was  acquired.  But  the  exceptant  has  relied  on  the 
description  of  himself  which  the  testator  adopted,  and  caused  to  be 
inserted  in  his  wilL  On  the  8th  of  December,  1840,  Mr.  Lawson 
had  described  him  as  <'  doctor  of  laws  and  literature,  late  a  surgeon 
in  the  Honorable  East  India  Company's  service  on  their  Bengal 

establishment,  now  residing  at  No.  j  at  Paris,  in  the  kingdom 

of  France."  The  testator  altered  this,  and  caused  himself  to  be 
described  as  "  John  Borthwick  Gilchrist,  of  the  city  of  Edinburgh, 
but  now  residing  at  No.  18  Rue  Matignon,  in  the  city  of  Paris,  in 
France,  doctor  of  law,  formerly  for  many  years  in  the  medical  service 
of  the  East  India  Company  in  Bengal,  and  one  of  the  professors  in 
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the  Oriental  languages."  ^  Of  the  city  of  Edinburgh  "  are  the  only 
words  of  any  importance  in  this  description;  they  are  consistent 
with,  and  may  indicate  the  fact  that  the  testator  was  bom  there.  It 
was  formerly  very  common  for  authors  and  persons  desiring  distinc- 
tion to  designate  themselves  by  the  names  of  the  places  of  their 
origin.  The  instances  in  which  this  was  done  are  numerous  and 
well  known ;  but  it  is  unnecessary  to  consider  this,  as  no  description 
which  the  testator  could  have  given  of  himself  would,  by  itself,  have 
had  any  effect  in  determining  his  domicil.  In  the  course  of  the 
argument  it  seems  to  have  been  considered  that  the  testator  could 
not  acquire  a  domicil  without  repudiating  his  nationality,  his  charac- 
ter or  quality  of  Scotchman,  or  in  a  country  where  he  was  only  a 
lodger,  and  not  a  housekeeper.  For  these  notions  there  is  no  founda- 
tion in  law.  And  on  a  consideration  of  the  whole  case,  I  am  of 
opinion  that  the  testator,  a  native  Scotchman,  was  domiciled  in 
Scotiand,  in  1817,  and  afterwaids  became  domiciled  in  England,  and 
was  so  in  1827;  that  his  English  domicil  was  not  changed,  and 
that  he  was  domiciled  in  England  at  the  time  of  his  death.  The 
exceptions  must,  therefore,  be  disallowed. 


Gillies  v.  Longlands.^ 

April  24,  1851. 

Will  —  Construction  ■ —  Conversion  —  T/ie  Words  "  whatsoever  and 
wheresoever^^  and  the  Words  "  Possession^  Remainder^  Reversion^  or 
ExpectancyJ^ 

In  1789,  money  belonffing  to  a  married  woman  was,  with  consent  of  herself  and  husband, 
laid  oat  in  land,  and  settled  upon  trust  for  the  wife  for  life,  for  her  separate  use ;  and  after 
her  death,  upon  trust  for  the  children  equally ;  and  **  in  default  of  such  child  or  children 
without  lawful  issue,'*  in  trust  for  the  husband,  his  heirs,  and  assigns.  Then  followed  a 
power  of  sale  by  the  direction  of  the  husband  and  wife,  the  produce  to  be  laid  out  in  land, 
and  settled  upon  the  like  trusts.  In  1801  the  lands  were  auly  sold,  and  the  money  was 
invested  in  the  funds,  the  dividends  being  paid  to  the  wife  for  her  life.  The  husband,  wife^ 
and  the  surriving  trustee,  by  a  deed  declared  the  stock  to  be  held  on  the  trusts  of  the  deed 
of  1789.  The  husband  died  in  the  wife's  lifetime,  intestate.  She  made  her  will  after  his 
death,  whereby  she  gave  all  her  personal  estate  and  effects  "  whatsoever  and  wheresoever," 
and  of  every  kind  soever,  which  she  should  be  possessed  of  or  entitled  to  at  the  time  of 
her  death,  in  "  possession,  remainder,  reversion,  or  expectancy,"  to  her  two  daughters.  The 
produce  of  the  sale  of  the  land  was  never  reinvested  in  land,  pursuant  to  the  trusts  of 
the  original  settlement :  — 

ffeldj  that  the  stock  was  to  be  treated  as  real  and  not  personal  estate  ^  that  it  did  not  pass 
by  ^e  will  of  the  wife,  the  words  there  used  relating  exclusively  to  personal  estate ;  and 
that  it  descended  to  tite  heir  at  law. 

In  1789,  William  Campbell  and  John  Cunningham  had  in  their 
hands  18502.,  Jamaica  currency,  in  trust  for  or  belonging  to  Elizabeth 
Mary  Gillies,  the  wife  of  IkfLanrin  Gillies,  all  of  Jamaica.    In  the 

1  15  Jar.  570. 
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same  year  this  money  was  invested  by  the  trastees,  with  the  concur* 
rence  of  the  husband  and  wife,  in  real  estate ;  and  by  an  indenture, 
dated  the  1st  of  April,  made  between  John  Ingram  of  the  one  part, 
and  these  trustees  of  the  other  part,  (but  containing  no  recitals  what- 
ever,) it  was  witnessed  that  the  said  J^hn  Ingram,  in  consideration 
of  the  sum  of  1850/.,  current  money  of  Jamaica,  to  him  paid  by  the 
said  William  Campbell  and  John  Cunningham,  did  grant,  &a,  and 
release  and  confirm  unto  the  said  William  Campbell  and  John  Cun« 
ningham  all  that  messuage  ox  tenement,  piece  or  parcel  of  land,  her- 
editaments,  and  premises,  commonly  called  or  known  by  the  name 
of  '<  Fowler's  HiU,"  situate,  &c.,  at  Montego  Bay,  in  the  parish  of  St 
James,  in  the  county  and  island  aforesaid,  containing,  &c.,  with  the 
appurtenances,  to  have  and  to  hold  the  same  unto  the  said  William 
Campbell  and  John  Cunningham,  and  the  survivor  of  them,  and  the 
heirs,  executors,  and  administrators  of  such  survivor,  to  the  only 
proper  use  and  behoof  of  the  said  William  Campbell  and  John  Cun- 
ningham, and  the  survivor  of  them,  and  the  heirs,  executors,  and  ad- 
ministrators of  such  survivor  for  ever,  upon  trust  nevertheless,  and  to 
and  for  the  sole  and  separate  use,  benefit,  and  behoof  of  Elizabeth 
Mary  Gillies,  to  the  intent  that  the  same  piece  or  parcel  of  land, 
hereditaments,  and  premises,  and  the  rents,  issues,  profits,  and  produce 
thereof,  might  not  be  at  the  disposal  of,,  or  subject  or  liable  to  the 
control,  debts,  or  engagements  of  M'Laurin  Oillies,  or  any  future 
husband  of  the  said  Elizabeth  Mary  GiUies,  but  that  all  and  every 
the  lands,  houses,  hereditaments,  and  premises,  with  the  rents,  issues, 
profits,  and  produce  thereof,  should  be  for  the  sole  and  separate  use, 
benefit,  and  behoof  of  the  said  Elizabeth  Mary  Gillies  and  her  as- 
signs, and  for  no  other  use,  intent,  or  purpose  whatsoever,  during  all 
the  days  of  her  natural  life ;  and  from  and  immediately  after  her  de- 
cease, then  in  trust  and  to  and  for  the  use,  benefit,  and  behoof  of  all 
and  every  the  children  (if  more  than  one)  of  the  body  of  the  said 
M'Laurin  Gillies,  on  the  body  of  the  said  Elizabeth  Mary,  his  wife, 
begotten  and  to  be  begotten,  to  be  equally  divided  amongst  them, 
share  and  share  alike,  to  take  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  default  of  such  child  or  children  without  lawful  issue, 
then  in  trust  and  to  the  use  of  the  said  M'Laurin  Gillies,  his  heirs 
and  assigns'  forever ;  provided  always,  and  it  was  thereby  declared 
and  agreed  between  all  the  parties,  that  it  should  be  lawful  to  the 
said  M'Laurin  Gillies  and  Elizabeth  Mary  his  wife,  at  any  future 
time  or  times,  to  sell,  and  the  said  William  Campbell  and  John  Cun- 
ningham, or  the  survivor  of  them,  or  such  others  on  whom  the  trust 
thereby  created  should  devolve,  at  the  request  of  the  said  M'Laurin 
Gillies  and  Elizabeth  Mary  his  wife,  to  consent  to  such  future  sale 
or  sales  of  the  said  piece  or  parcel  of  land  and  premises,  and  should 
and  did  thereupon,  with  all  convenient  speed,  lay  out  and  dispose  of 
the  moneys  arising  by  such  sale  or  sales  in  one  or  more  purchase  or 
purchases  of  other  freehold  messuages,  land,  tenements,  or  heredita* 
ments,  of  an  estate  of  inheritance  in  fee  simple,  as  might  be  directed 
by  the  said  M'Laurin  Gillies  and  Elizabeth  Mary  his  wife;  and 
again,  at  the  request  of  the  said  M'Laurin  Gillies  and  Elizabeth 
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Mary  his  wife,  to  consent  to  the  sale  of  such  last-mentioned  land 
and  hereditaments,  or  any  part  thereof,  and  invest  the  moneys  arising 
from  sach  sale  or  sales  on  new  purchases,  in  manner  aforesaid,  and 
so  continue  changing  the  security  and  reinvesting  the  moneys  on  new 

Purchases  as  often  as  the  said  M'Laurin  Gillies  and  Elizabeth  Mary 
is  wife  should  think  fit,  and  for  their  advantage ;  such  land,  tene- 
ments, and  hereditaments,  so  to  be  purchased  as  aforesaid,  toHes  quo- 
tieSy  to  be  settled,  conveyed,  and  assured  to  and  for  such  uses,  intentis, 
and  purposes,  upon  such  trusts,  and  under  and  subject  to  such  provi- 
soes, limitations,  and  agreements,  as  were  thereinbefore  expressed 
concerning  the  said  piece  or  parcel  of  land  and  premises  thereby 
granted  and  sold,  or  mentioned  or  intended  so  to  be.  This  inden- 
ture was  duly  enrolled  in  the  Island  of  Jamaica,  in  the  proper  office. 
In  or  about  1801,  William  Campbell  and  John  Cunningham,  at  the 
request  or  with  the  consent  of  the  said  M'Laurin  Gillies  and  Eliza- 
beth Mary  his  wife,  sold  the  hereditaments,  and  on  the  completion 
of  the  safe  the  settlement  of  the  first  of  September,  1789,  was  deliv- 
ered over  to  the  purchaser.  The  purchase  moneys  arising  from  the 
sale  were,  from  time  to  time,  laid  out  and  Invested  by  William 
Campbell  and  John  Cunningham,  or  the  survivor  of  them,  on  various 
securities ;  and  in  1815  the  purchase  moneys  stood  invested  in,  and 
were  represented  by,  the  sum  of  1700/.,  navy  5L  per  cent  annuities, 
then  standing  in  their  names  as  trustees  of  the  settlement,  or  in  the 
name  of  William  Campbell  as  the  surviving  trustee ;  and  in  or  about 
February,  1815,  (John  Cunningham  having  previously  died,)  Wil- 
liam Campbell  signed  or  otherwise  executed  a  deed  or  instrument, 
whereby  he  declared  that  the  1700/.,  5L  per  cent,  navy  annuities,  was 
held  by  him,  upon  and  subject  to  the  trusts  of  the  indenture  of  1789. 
To  this  instrument  Mr.  and  Mrs.  Gillies  were  parties.  The  1700/. 
stock,  or  the  stock  into  which  the  same  had  from  time  to  time  been 
converted,  was  never  laid  out  or  invested  in  the  purchase  of  any  real 
estate,  pursuant  to  the  trust  of  the  indenture  of  1789,  but  Elizabeth 
Mary  Gillies  until  her  death  received  the  dividends  as  they  became 
due.  M'Laurin  Gillies  died  in  the  lifetime  of  his  wife,  in  1835,  in- 
testate, leaving  George  Gillies,  also  since  deceased,  his  eldest  surviv- 
ing son  him  surviving.  Elizabeth  Mary  Gillies  died  in  April,  1845, 
having  made  her  will,  dated  the  4th  of  September,  1841,  as  follows :  — 

"  I,  Elizabeth  Mary  Gillies,  of  Exmouth,  in  the  county  of  Devon, 
widow,  being  of  a  sound  and  disposing  mind,  memory,  and  under- 
standing, do  make,  publish,  and  declare  this  writing  to  be  and  con- 
tain my  last  will  and  testament  I  give  and  bequeath  all  my  moneys 
and  securities  for  moneys,  goods,  chattels,  credits,  and  all  other  my  per- 
sonal estate  and  effects  whatsoever  and  wheresoever,  and  of  every  kind 
soever,  which  I  shall  be  possessed  of  or  entitled  to  at  the  time  of  my  de- 
cease, either  in  possession,  remainder,  reversion,  or  expectancy,  sub- 
ject to  the  payment  thereout  of  all  my  just  debts  and  funeral  and 
testamentary  expenses,  unto  m^  two  daughters,  Elizabeth  Gillies  and 
Martha  GilUes,  of  Exmouth  aforesaid,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common ;  and  I  make, 

VOL.  V.  6 
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nominate,  and  appoint  my  said  daughters,  Elizabeth  Gillies  and 
Martha  Oillies,  the  executrixes  of  this  my  will ;  and  hereby  revoking 
and  making  void  all  former  and  other  wills  by  me  at  any  time  here- 
tofore made,  I  do  declare  this  writing  to  be  and  contain  my  last  will 
and  testament.  In  witness  whereof,  I,  the  said  Elizabeth  Mary 
Gillies,  the  testatrix,  have  to  this  will,  contained  in  one  sheet  of 
paper,  set  and  put  my  hand  and  seal,  the  4th  day  of  September,  in 
the  year  of  our  Lord  1841, 

(Signed)  "Elizabeth  Mary  Gillies." 

Mr.  and  Mrs.  Gillies  had  thirteen  children,  John  Gillies,  who  died 
prior  to  the  indenture  of  the  first  of  September,  1789;  George 
Gillies,  who  survived  his  father,  but  died  in  the  lifetime  of  his  mother, 
leaving  issue ;  Elizabeth  and  Martha,  mentioned  in  their  mother's 
will,  who  survived  both  their  parents ;  the  other  nine  children  died  in 
the  lifetime  of  Mr.  and  Mrs.  Gillies.  A  bill  was  filed  on  behalf  of  an 
infant  son  of  Gteorge  Gillies,  claiming  ten  twelfth  parts  of  the  fund, 
consisting  of  1785/.,  3/.  55.  per  cent,  annuities,  which  represented  the 
estate  bought  with  the  1860/.  Jamaica  currency,  and  afterwards  sold, 
as  before  stated.  At  the  hearing  of  the  cause  the  question  raised 
was,  whether  the  fund  was  to  be  considered  as  real  or  personal 
estate  ;  and  if  real  estate,  whether  it  was  devised  by  the  will  of  Mrs. 
GiUies,  or  whether  it  had  descended  to  the  heir  at  law. 

Walker  and  T.  Stevens^  for  the  heir  at  law,  argued  that  Mrs.  Gillies 
had  not  disposed  of  the  resulting  interest  under  the  settlement,  and 
the  same  must  be  held  to  remain  real  estate,  and  so  undisposed  of  by 
the  will. 

Teed^  for  the  principal  defendants,  cited  Hereford  v.  RavenhiUj 
1  Beav.  481 ;  5  Beav.  51. 

RennaUs^  on  the  same  side,  cited  and  relied  on  Triquet  v.  Thornton, 
13  Ves.  345,  where  a  similar  argument  to  that  relied  on  by  the  plain- 
tiff in  this  case  had  been  unsuccessful.  In  that  case  a  party,  heir  at 
law  of  his  grand  nephew,  was  entitled,  after  a  life  interest,  to  10,000/. 
stock,  directed  to  be  laid  out  in  land ;  and  he,  by  his  will,  after  devis- 
ing certain  freehold  estates  therein  specified  to  one  son  in  fee  simple, 
and  all  his  interest  in  another  freehold  property  also  described,  and  after 
giving  several  legacies,  proceeded  thus  :  "  And  as  to  all  the  rest  and 
residue  of  my  personal  estate  and  effects,  of  what  nature  or  kind 
soever,  either  in  possession  or  reversion,  I  give  and  bequeath  the  same 
unto,  and  to  be  equally  divided  between  my  children."  The  court 
held  that  it  was  personalty,  and  decreed  accordingly. 

Kenyon  Parker  and  C.  P.  Phillips^  for  other  defendants. 

Knight  Bruce,  V.  C.  It  appears  to  me,  that  the  just  inference 
from  the  will  before  the  court  is,  that  the  sum  of  1850/.,  laid  out  in 
1789  in  the  purchase  of  real  estate,  was  in  every  sense  personalty, 
belonging  to  Mr.  and  Mrs.  Gillies,  or  to  him  in  her  right    Notwith- 
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standing  what  has  been  said,  I  am  of  opinion  that  it  is  not  a  jast  in- 
ference, from  the  materials  before  the  court,  that  that  sum  absolutely, 
to  all  intents  and  purposes,  was  reduced  into  possession  by  the  hus* 
band.  In  my  opinion,  it  ought  to  be  taken  that  the  money  found  its 
way  direct  from  those  who  represent  the  estate  into  the  hands  of  the 
trustees  of  the  deed  of  1789.  Still  I  am  of  opinion  that  it  was 
competent  to  her  to  direct  its  investment  in  real  estate.  I  am  of 
opinion,  therefore,  that  that  investment  bound  the  husband  and  wife ; 
that  the  property,  therefore,  became,  to  all  intents  and  purposes,  real 
estate ;  and  that,  considering  the  nature  of  the  settlement  after  the 
marriage  of  Mr.  and  Mrs.  Gillies,  the  length  of  time  that  has  elapsed 
since  that  deed,  and  the  want  of  contemporaneous  evidence  beyond 
it,  the  rights  in  that  real  estate  must  be  bound  by  the  deed  as  it 
stands.  There  is  nothing  in  which  the  deed  can  be  reformed  or 
amended.  It  would  probably  have  been  different  had  it  been  a  case 
of  marriage  articles.  According  to  the  true  construction  of  the  deed 
I  think  it  gives  the  property  beneficially  to  Mrs.  Gillies  for  her  life,  to 
her  separate  use ;  afterwards  to  her  children,  so  many  as  there  might 
be,  for  life ;  but  it  validly  does  no  more,  for  the  remainder,  professed 
to  be  given  to  the  husband,  is  not  only  after  the  death  of  the  children, 
but  after  the  death  of  the  children  without  lawful  issue.  But  this  was 
merely  voluntary.  So  far,  therefore,  there  is  no  trust  created.  The 
trust  resulted  according  to  the  title  of  the  money,  not  as  money,  but  as 
land  — still  land,  according  to  the  title  of  the  money ;  and  as  I  am  of 
opinion  that  that  money  was  not  reduced  absolutely  into  possession,  I 
think,  in  effect,  the  trust  of  the  land  was  for  the  husband  and  the  wife ; 
and  as  the  husband  died  without  doing  any  further  act  to  affect  the 
property,  I  am  of  opinion  that  that  trust  took  effect  ultimately  for  the 
single  and  absolute  benefit  of  the  wife.  It  appears,  however,  that  in 
the  year  1801,  twelve  years  after  the  settlement,  the  property  was 
sold,  and  the  produce  viras  invested  in  the  funds,  and  afterwards 
placed  in  another  state  of  investment,  in  another  kind  of  stock,  which 
yielded  more  interest,  and  the  trusts  of  that  fund  are  declared  by  the 
deed  of  the  year  1815,  in  which  the  husband  and  the  wife,  so  far  as 
she  could  join,  joined  in  declaring  the  stock  to  be  upon  the  trusts  of 
the  deed  of  1789 ;  leaving  it,  therefore,  real  estate.  .  The  husband 
died  in  1835,  and  was  survived  by  three  children  of  the  marriage ; 
and  the  wife,  who  died  in  1845,  was  also  survived  by  two  children 
of  the  marriage.  There  is  no  doubt  whatever  but  at  the  death  of 
the  husband  the  fund  was  impressed  with  the  character  of  real  estate. 
After  the  husband's  death,  the  wife  had  no  power  of  herself  to 
change  that  character,  because  her  children  had  a  voice  in  the  matter, 
inasmuch  as  they  were  entitled  to  life  interests  in  remainder.  But 
even  if  that  were  out  of  the  case,  there  is  no  evidence  whatever  to 
show  that  the  widow  intended  to  change  the  character  of  the  fund ; 
and  we  know  that  it  is  not  the  actual  state  of  the  fund,  but  the  state 
in  which  it  ought  to  be,  that  governs  the  case ;  and  it  remains  as  it 
was  originally,  unless  there  has  been  an  act  declaratory  of  the  inten- 
tion that  it  should  be  changed,  an  act  which,  in  Triquet  v.  Thornton^ 
was  held  to  be  effectual.    Now,  here,  I  find  no  such  act;  I  find 
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myself  obliged  to  say,  that  during  the  whole  of  the  life  of  Mrs.  GiUieSi 
after  her  husband's  death,  this  remained  impressed  with  the  character 
of  real  estate,  that  is  to  say,  subject  to  the  trust  to  be  invested  in 
land,  to  be  settled  on  Mrs.  Gillies  for  life,  remainder  to  the  daughters 
for  their  lives,  with  remainder  to  Mrs.  Gillies  in  fee.  Having  been 
survived  by  her  daughters,  I  do  not  apprehend  that  it  was  competent 
for  her,  by  her  will,  to  direct  a  different  mode  of  .disposing  of  the 
fund.  Still,  however,  as  she  had  the  absolute  property,  subject  to  her 
daughters'  reversionary  life  interests,  she  might,  by  any  wc^ds  fit  for 
the  purpose,  have  declared  how,  subject  ta  their  lue  interests,  it 
should  go.  Therefore,  if  she  had  given  all  her  "  property  "  in  general 
words,  no  doubt  it  would  have  passed.  Most  unluddly,  meaning,  as 
I  cannot  but  suppose  she  did,  to  give  every^  thing  she  had  in  the 
world  to  her  daughters,  she  has  used  only  words  descriptive  of  per- 
sonal estate  merely.  She  has  given  her  personal  estate  in  remainder, 
reversion,  or  expectancy;  but  that  gift  is  preceded  by  the  words, 
<'  which  I  shall  be  possessed  of  or  entitled  to  at  the  time  of  my 
decease."  They  are  much  too  vague  and  general  to  have  reliance 
placed  on  them  as  indicating  a  particular  intention.  Being  of  opin- 
ion that  this  was  not  personalty,  I  must  reluctantly  come  to  the  con- 
clusion that  she  has  died  intestote  as  regards  this  property,  and  that 
it  has  descended  upon  her  heir  at  law,  subject  to  her  daughters'  life 
interests.  I  was  afraid  that  there  were  two  cases,  befcnre  Sir  William 
Grant,  which  rendered  it  necessary  for  me  to  deal  with  this  case  as  I 
have.  I  find  that  it  is  so.  There  are  two  very  well  known  cases, 
namely,  Ashby  v.  Palmer^  1  Mer.  296,  and  Stead  v.  Newdigate^  2  Mer. 
521.  Therefore,  if  the  heir  at  law  will  take  the  property,  I  cannot 
take  it  away  from  him.  All  the  costs  to  come  out  of  the  estate,  as 
between  solicitor  and  client.  It  is  quite  clear  that  if  there  can  be 
such  a  thing  as  moral  justice  in  an  artificial  system  like  the  law  of 
property  in  this  country,  that  moral  justice  is  with  those  who  claim 
under  the  mother's  will. 


Scott  v.  Hastinos  &  others.^ 

May  2.  1851. 

Claimj  staying  Decree  upon. 

It  is  no  ground  for  staying  a  decree  upon  a  claim  for  the  execution  of  a  trust,  that  a  bill  has 
been  filed  for  the  execution  of  the  same  trust,  and  embracing,  in  addition  to  the  objects 
covered  by  the  claim,  other  objects  not  comprised  therein. 

The  object  of  the  claim  in  this  case  was  to  have  the  trusts  of  a 
trust  deed  carried  into  execution  under  the  decree  of  the  court ;  to 
have  an  inquiry  as  to  incumbrances  and  judgments  affecting  the  trust 
property ;  and  if  the  master  should  find  that  all  proper  parties  were 

1  15  Jar.  572. 
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before  the  court,  that  an  account  might  be  taken  of  the  trust  moneys 
received  bv  the  trustees.  Upon  the  claim  coming  on  to  be  heard,  it 
was  stated,  on  behalf  of  the  defendants,  that  a  suit  had  been  insti- 
tuted by  bill,  and  was  then  pending,  which  comprehended  all  the 
objects  comprised  in  the  claim,  wilii  the  additional  object  of  charging 
the  trustees  with  a  breach  of  trust,  which  was  not  comprised  in  the 
claim.  It  was  objected  that  the  court  would  not  make  a  decree 
upon  the  claim  where  a  more  comprehensive  suit  for  the  same  pur- 
pose was  pending,  but  would  stay  the  decree  till  the  hearing  of  the 
cause, 

Calvert  and  PiggoU  appeared  for  the  plaintiffs ;  and 

2%^  Solicitor  General^  Bacon^  BoUy  Cotey  J.  Baity ^  AmpUettj  and 
Goldsmid^  for  the  different  defendants. 

Sir  Geobob  Turner,  V.  C.  I  have  long  anticipated  that  these 
objections  would  arise  in  suits  presented  by  claim.  If  I  were  to  stay 
the  decree  in  this  claim,  it  would  follow,  upon  the  same  principle, 
that  I  must  stay  every  decree  upon  a  claim  where  a  bill  has  been 
filed  for  the  execution  of  the  same  trust  I  will  not  say  that  there 
may  not  be  two  suits,  one  by  claim  and  another  by  bUl,  in  which  it 
may  appear  to  the  court  that  a  more  perfect  decree  might  be  made 
on  the  bill ;  but  in  this  case  I  must  direct  the  same  accounts  in  either 
suit,  although  it  is  possible  that  a  case  may  be  stated  on  the  bill,  and 
made  out  in  evidence,  which  might  entitle  the  plaintiff  in  that  suit 
to  something  further  than  is  required  upon  the  claim*  I  cannot,  I 
think,  stay  the  decree  in  this  case,  on  the  ground  that  another  decree 
embracing  some  additional  inquiry  or  relief  may  hereafter  be  made. 
The  proceedings  under  the  bill  may  be  suspended  or  dismissed ;  or 
if  not,  two  or  three  years  may  elapse  before  the  answers  are  put  in 
and  the  cause  comes  on  to  be  heard,  and  in  the  mean  time  I  shall 
have  done  the  plaintiff  the  injustice  of  delaying  his  suit,  and  prevent- 
ingbim  from  having  the  benefit  of  the  decree. 

The  claim  was  then  heard,  and  a  decree  made  for  the  accounts  and 
inquiries  asked. 

6* 
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Illinoworth  V.  COOKB.^ 
May  6, 1851. 

Construction  of  Will — Bequest  to  a  Class  except 

Beqnest  bj  a  testator  in  faTor  of  all  his  grandcfaildreii  except  one,  Tis.  — :  — 
Bdd  a  valid  beqnest  in  favor  of  all  the  grandclifldren. 

This  was  a  question  of  construction,  arising  upon  a  clause  in. the 
will  of  Catherine  Ferrell,  the  testatrix  in  the  cause.  The  clause  was 
as  follows :  '<  I  will  and  bequeath  to  my  daughter,  Ann  Grrace 
Potts,  500Z.  sterling,  and  half  of  my  silver  plate  and  trinkets ;  and  to 

all  my  grandchildren,  with  the  exception  of  one,  viz., ,  I  will 

and  bequeath  the  remainder  of  the  proceeds  of  my  property,  after 
paying  the  aforementioned  500/.,  share  and  share  alike,  to  them  and 
their  heirs  forever."  The  testatrix  having  died  without  having  filled 
up  the  blank,  the  question  was,  whether  the  gift  of  the  residuary 
proceeds  of  the  testatrix's  estate  became  void  for  uncertainty,  or 
whether  it  could  be  supported  in  favor  of  all  her  grandchildren,  with- 
out exception. 

In  support  of  the  gift  to  the  grandchildren,  the  case  was  likened  to 
those  of  the  revocation  of  a  gift  previously  given,  and  in  which  it  is 
held  that  the  revocation  must  be  in  language  equally  clear  with  that 
of  the  gift  Goblet  v.  Beechey,  3  Sim.  24 ;  S.  C.  2  Russ.  &  M.  624. 
Doe  d.  Hearle  v.  SScks^  8  Bing.  475.  It  was  not  like  the  case  of 
Hort  V.  Huntj  3  Bro.  C.  C.  311,  in  which  there  was  no  gift  except 
to  the  party  left  in  blank,  but  rather  to  those  cases  in  which  the  lan- 
guage of  the  testator  has  been  considered  to  indicate  an  inchoate 
intention  which  he  had  not  carried  out  The  language  of  the  clause 
in  the  present  case  seemed  to  show  that  the  testatrix,  at  the  time  of 
making  her  will,  had  an  inchoate  intention  to  except  one  or  more 
of  her  grandchildren,  but  that  she  had  not  made  up  her  mind  which. 
In  all  such  cases  the  rule  was,  to  hold  the  exception  a  nullity,  and 
to  carry  the  original  gift  into  operation.  Campbell  v.  Broumriggj 
1  Ph.  301. 

Rolt^  Selwyn^  and  Piggott  appeared  for  the  different  parties. 

Sir  George  Turner,  V.  C,  was  of  opinion  that  the  testatrix  must 
be  considered  as  not  having  made  up  her  mind  which  of  her  grand- 
children  to  except,  and  that  the  gift  would  take  effect  in  favor  of  the 
fiprandchildren  as  a  class.    In  the  case  of  a  devise  by  a  testator  of  all 

his  real  property,  except  the  close  called ,  it  certainly  could  not 

be  said  that  the  whole  devise  would  be  void  by  reason  of  the  absence 
of  any  specification  of  the  close  intended  to  be  excepted.  Upon  the 
same  principle,  he  thought  that  where  the  testator  made  a  bequest 
in  favor  of  a  class,  but  expressed  an  intention  to  except  some  indi- 
vidual of  that  class,  the  absence  of  any  specification  by  the  testator 
of  the  individual  to  be  excepted,  could  not  be  held  to  defeat  the  ben- 
efit bequeathed  in  favor  of  the  class. 

1  15  Jur.  572. 
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Stocker  V,  Bbockelbank.i 

February  15  and  l?,  and  March  28, 1851. 

Partnership  —  Siring'  and  Service  —  Specific  Performance  —  Man' 

datory  Injunction  —  Affidavits. 

A  contract  to  pay  a  manager,  by  way  of  salary,  such  a  snm  of  money  as  shall  be  eqoal  to  a 
certain  percentage  on  the  net  profits  of  an  undertaking,  does  not  make  him  a  partner. 

FroTisions  in  snch  a  contract,  that  in  given  events  the  manager  may  purchase  the  business 
upon  certain  terms,  and  that,  as  a  remuneration  for  his  services,  he  snail,  at  the  expiration 
of  a  certain  period,  provided  he  shall  have  performed  all  his  covenants,  receive  such  a 
sum  of  money  as  shall  be  equal  to  a  certain  percentage  on  the  capital  of  the  business,  do 
not  create  a  partnership,  and  are  not  inconsistent  with  a  contract  of  hirfbg  and  service. 

Under  a  contract  of  hiring  and  service,  containing  stipulations  of  such  a  nature  that  specific 
performance  could  not  to  enforced,  this  court  will  not  restrain  the  employer  from  excluding, 
or  enjoin  him  to  retain,  a  servant,  agent,  or  manager. 

Semble,  even  if  there  has  been  no  breach  of  covenant  by  the  latter. 

Afildavits  should  not  contain  offensive,  irritating,  or  angry  expressions. 

The  queen,  by  letters  patent,  dated  the  4th  of  May,  1848,  granted 
to  the  plaintiif  the  sole  right  to  make  and  vend  boxes  for  matches 
and  other  articles,  according  to  an  invention  in  the  letters  mentioned. 
By  an  indenture,  dated  the  13th  of  April,  1850,  the  license  to  work 
the  patent  during  the  remainder  of  the  term  became  vested  in  the 
defendants,  Brockelbank  &  Finch,  and  Beveridge ;  and  on  the  16th 
of  April,  1850,  an  indenture  of  that  date  was  executed  by  the  de- 
fendants and  Beveridge,  and  by  the  plaintiff,  whereby,  after  reciting 
that  the  defendants  and  Beveridge  had  agreed  to  carry  on  as  partners, 
under  the  firm  of  ''  Brockelbank,  Beveridge,  &  Finch,"  the  business 
of  manufacturing  articles  according  to  the  principle  of  the  said  inven- 
tion, and  of  generally  exercising  the  said  patent  privilege :  and  that 
such  partnership  was  considered  as  having  commenced  on  the  30th 
of  March,  1850;  and  that  the  said  partners  were  desirous  of  securing 
the  services  of  the  plaintiff  as  the  man'ager  of  the  business  of  this 
partnership ;  atid  that  the  plaintiff  had  consented  to  engage  himself 
to  them  as  such  manager,  it  was  witnessed,  that  the  parties  entered 
into  the  several  covenants  relative  to  the  services  and  remuneration 
of  the  plaintiff,  which  will  be  found  stated  in  the  judgment  The 
indenture  further  provided,  that  if  at  any  time  while  the  plaintiff 
should  be  manager  he  should  become  bankrupt  or  insolvent,  or  should 
not  in  every  respect  observe  and  perform  the  covenants  in  the  inden- 
ture contained  on  his  part,  it  should  be  lawful  for  the  partners,  by 
giving  twenty-one  days'  notice  in  writing,  under  their  hands,  to  the 
plaintiff,  to  determine  his  engagement  as  manager,  and  that  upon  the 
expiration  of  the  notice  his  engagement  as  manager  should  be  deter- 
mined ;  and  that  immediately  alter  such  determination  of  the  man- 
agement of  the  plaintiflj  all  covenants  in  the  indenture  contained  on 
the  part  of  the  defendants  and  Beveridge  should  become  null  and 

1  15  Jur.  591. 
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void.  The  indenture  contained  covenants  by  the  partners  with  the 
plaintiff,  that  if  and  so  long  as  the  plaintiff  should  perform  the  sev- 
eral covenants  on  his  part  in  the  indenture  contained,  the  partners 
should,  during  the  residue  of  the  license,  employ  the  plaintiff  as  the 
manager  of  their  partnership  business,  upon  the  terms  in  the  inden- 
ture mentioned,  viz.,  (inter  alia^)  that  the  plaintiff,  while  he  should 
continue  manager,  should,  with  the  sanction  of  the  partners,  but  not 
otherwise,  have  from  time  to  time  the  employment,  dismissal,  and 
reemployment  of  such  servants  and  workmen  as  the  business  might 
require,  and  determine  the  amount  of  their  wages,  and  pay  the  .same 
out  of  the  partnership  moneys,  and  make  all  reasonable  purchases 
that  might  be  required  for  effectually  carrying  on  the  business,  the 
partners  from  time  to  time  supplying  the  plaintiff  with  such  a  reason- 
able amount  of  money  as  rnight  be  required  for  that  purpose ;  and 
that  all  articles  manufactured  by  the  partners  under  the  license  should 
be  marked  "  A.  S.  Stocker,  Patentee •"  As  a  remuneration  to  the 
plaintiff  for  the  services  to  be  rendered  by  him  as  manager,  and  as 
an  inducementto  him  to  engage  himself  to,  and  to  remain  with,  the 
partners  for  the  term  in  the  indenture  mentioned,  the  indenture  con- 
tained a  covenant  by  the  defendants  and  Beveridge,  that  the  partners 
in  the  business  would,  within  sixty  days  after  the  expiration  of  the 
period  for  which  the  license  had  been  granted,  provided  the  plaintiff 
should  have  duly  observed  and  performed  all  the  covenants  on  his 
part  in  the  indenture  contained,  but  not  otherwise,  cause  to  he  paid 
to  the  plaintiff,  or  his  executors,  administrators,  or  assigns,  such  a  sum 
of  money  as  should  be  equal  in  amount  to  40/.  per  cent  on  their 
capital  or  stock  of  the  business,  after  providing  for  all  liabilities  legit- 
imately affecting  such  capital  and  stock,  and  after  deducting  the 
amount  or  value  of  money,  machinery,  and  plant,  to  be  brought  into  the 
business  by  the  copartners,  over  and  above  their  original  capital  in  the 
indenture  mentioned.  That  the  appointment  of  the  plaintiff  as  man- 
ager of  the  partnership  should  be  considered  as  an  appointment  irrevo- 
cable during  the  continuance  of  the  license,  unless  the  plaintiff  should 
fail  to  observe  and  perform  some  or  one  of  the  covenants  on  his  part 
to  be  observed  and  performed ;  and  that  if  at  any  time  before  the 
expiration  of  the  license  the  partners  should  be  desirous  to  discontinue 
the  business  of  the  partnership,  or  in  case  of  their  neglect  or  refusal 
to  carry  on  the  same  according  to  the  covenants  contained  in  the 
indentiu'e,  or  of  their  non-observance  of  any  of  the  covenants  and 
conditions  contained  in  the  license,  or  in  case  of  their  neglect  to 
observe  all  or  any  of  the  covenants,  conditions,  and  agreements  ia 
the  indenture  contained  on  their  part  to  be  observed,  it  should  be 
lawful  for  the  plaintiff  to  become  the  purchaser  of  the  shares  or 
interests  of  the  partners  for  the  time  being  of  and  in  the  license,  and 
the  stock,  machinery,  and  plant,  upon  the  terms  in  the  indenture 
mentioned.  Upon  the  execution  of  the  indenture  the  business  was 
commenced  by  the  defendants  and  Beveridge,  who  shortiy  afterwards 
retired  from  the  partnership.  On  the  8th  of  November,  185Q,  the 
defendants  caused  to  be  served  on  the  plaintiff  a  notice  in  writing, 
signed  by  them,  whereby,  after  reciting  their  powers  under  the  inden* 
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tore  of  determining  the  plaintiff's  engagement,  and  that  the  plaintiff 
had  made  default  in  the  observance  and  performance  of  the  cove- 
nants contained  on  his  part  in  the  indenture,  they  determined  the 
engagement  of  the  plaintiff  as  manager.  On  the  5th  of  December 
follovdng  the  plaintiff  filed  his  biQ  against  the  defendants,  stating  the 
grant  of  the  letters  patent,  the  indentures  of  the  13th  and  16th  of 
April,  1850,  and  the  notice  of  the  8th  of  November,  and  that  on  the 
expiration  of  twenty-one  days  from  the  date  of  the  notice,  the  de- 
fendants had  excluded  the  plaintiff  from  the  manufactory  where  the 
business  was  carried  on,  and  had  given  orders  to  the  workmen  em- 
ployed therein  not  to  admit  the  plaintiff  upon  the  premises.  The 
bill  further  stated  that  the  plaintiff  had  in  every  particular  observed 
and  performed  the  covenants  on  his  part  contained  in  the  indenture, 
and  that  no  complaint  had  ever  been  made  at  expressed  to  the  plain- 
tiff by  the  defendants,  or  either  of  them,  respecting  the  non-observ- 
ance or  non-performance  by  the  plaintiff  of  any  of  the  covenants 
prior  to  the  service  of  the  notice.  The  bill  prayed  that  the  defend- 
ants might  be  restrained  from  excluding  the  plaintiff  from  the  manu- 
factory, or  in  any  manner  interfering  with  bis  access  thereto,  as  the 
manager  and  conductor  of  the  business,  and  from  excluding  the 
plaintiff  from  the  management  and  conduct  of  the  business,  or  in 
any  way  preventing  the  plaintiff  from  managing  and  conducting  the 
same  according  to  the  provisions  of  the  indenture ;  and  that  all  proper 
accounts  of  the  business  and  of  the  affairs  thereof,  daring  the  time 
the  plaintiff  had  been  excluded,  might  be  taken,  in  order  to  ascertain 
what  was  due  to  the  plaintiff  from  the  defendants.  Affidavits  were 
filed  on  behalf  of  the  plaintiff,  and  on  behalf  of  the  defendants.  The 
plaintiff,  about  the  same  time,  declared  in  an  action  of  covenant 
against  the  defendants  and  Beveridge,  to  which  the  defendants  plead- 
ed, that,  before  the  dismissal  of  the  plaintiff,  the  partnership  between 
themselves  and  Beveridge  had  been  dissolved.  By  an  order,  dated 
the  10th  of  February,  Lord  Cranworth,  V.  C,  granted  an  injunction 
in  the  terms  of  the  prayer.  The  defendants,  by  special  leave,  now 
moved  to  have  the  vice-chancellor's  order  discharged. 

RoU  and  B.  V.  Priory  for  the  motion.  This  injunction  was  granted 
on  the  ground  that  the  plaintiff  was  (as  the  vice-chancellor  held)  a 
partner  or  a  quasi  partner  with  the  defendants.  But  the  plaintiff 
was  not  a  partner  —  he  was  subject  to  no  liability.  The  indenture 
expressly  provides  that  nothing  tiierein  contained  should  extend  to 
make  him  a  partner.  He  was  hired  by  the  defendants  as  their  man- 
ager, and  as  such  the  defendants  had  a  right,  and  were  expressly  em- 
powered by  the  deed,  to  discharge  him  for  sufiicient  cause.  Their 
affidavits  show,  as  we  contend,  that  they  had  sufficient  cause ;  but  if 
not,  the  onus  of  showing  cause  does  not,  in  this  court,  lie  with  the 
defendants,  who  seek  no  relief.  It  is  for  the  plaintiff  to  show  that 
the  defendants  are  excluding  him  without  suffioient  cause.  This  is 
an  injunction  to  assist  a  legal  right.  The  vice-chancellor  said  he 
could  not  determine  a  question  of  legal  right  upon  contradictory  affi- 
davits, and  therefore  he  must  grant  the  injunction ;  but  by  granting 
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the  injunction  he  did  detennine  the  right  Again :  the  nature  of  this 
agreement,  as  shown  by  the  indenture,  is  such  that  an  injunction 
ought  not  to  have  been  granted.  That  injunction,  in  effect,  is  man- 
datory, and  reinstates  the  plaintiff  as  manager;  but  under  the  inden- 
ture he  has  duties  to  perform  as  manager,  of  which  the  court  is 
utterly  powerless  to  enforce  the  performance;  and  if  an  agreement 
eannot  be  performed  in  the  whole,  the  court  cannot  perform  any  part 
of  it^  on  the  well-known  rule,  in  cases  of  specific  performance,  of 
which  an  injunction  is  the  instrument,  that  ^  if  there  be  such  an 
infirmity  in  the  agreement  that  it  cannot  be  performed  in  all  its  parts, 
the  court  will  not,  by  injunction,  compel  the  defendant  to  perform 
his  part  of  it ; "  Lord  Cottenham  in  Dietrichsen  v.  Cabburnj  2  Ph. 
52,  a  case  which  will  be  relied  on  on  the  other  side.  See  also  JiTtm- 
berly  v.  Jennings^  6  Sim.  340.  In  IRIU  v.  Crollj  2  Ph.  60,  the  court 
foresaw  that  it  would  not  be  able  to  compel  the  plaintiff  to  furnish 
all  the  acids  that  might  be  necessary  for  the  defendant's  manufacture, 
and  therefore  refused  to  restrain  the  defendant  from  purchasing  acids 
elsewhere.  See  also  Clarke  ▼.  PricCj  2  Wils.  C.  C.  157,  which  Lord 
Eldon  expressly  distinguishes  on  this  ground  from  Morris  v.  ColmoHj 
18  Ves.  437,  the  leading  case  in  favor  of  mandatory  injunctions.  T%e 
Brewers^  Case^  19  Ves.  147,  notCy  is  an  extreme  case,  and  is,  more^ 
over,  a  case  of  partnership,  which  this  is  not  Even  if  this  were  a  case 
of  partnership  an  injunction  would  not  be  granted.  The  defendants 
have  power  to  determine  the  partnership  at  any  moment,  and  it 
would  be  idle  to  attempt  specific  performance  of  an  agreement  which 
might  be  instentiy  determined.  The  order  is  vague  and  uncertain, 
and  will  operate  as  a  snare.  It  does  not  define  the  acts  which  it 
restrains,  but  leaves  the  question  between  the  parties  undecided,  and 
to  be  discussed  upon  a  motion  for  breach  of  the  injunction ;  Colher 
V.  He  Midland  Railway  Company^  2  Ph.  471 ;  a  form  of  order  which 
Lord  Cottenham  frequentiy,  as  in  that  case,  disapproved  of.  The 
plaintiff's  remedy  is  at  law,  where,  if  he  succeeds  in  his  action,  his 
damages  can  be  ascertained,  and  his  remedy  will  be  complete; 
whereas,  there  would  be  no  means  of  ascertaining  the  defendants' 
loss  if  compeUed  to  reinstate  the  plaintiff,  who  might  insist  on  con- 
tinuing the  business  at  a  positive  loss  to  the  de^ndants.  On  the 
balance  of  inconvenience,  therefore,  the  order  for  this  injunction 
should  be  discharged.  Riffby  v.  3%e  Greai  Western  RaHvoay  Com* 
pany^  2  Ph.  50. 

P.  Wood  and  Glasse^  in  support  of  the  order.  The  plaintiff  is  so 
far  a  partner  that  he  has  a  greater  interest  than  either  of  the  defend- 
ants. All  the  articles  are  to  be  stamped  with  his  name.  He  is  to 
have  40L  per  cent  of  the  profits  for  life,  and  after  his  death  his  ex- 
ecutors are  to  have  an  interest  equal  to  that  of  each  defendant  He 
has  a  power,  in  certain  events,  to  purchase  the  entire  business ;  and 
at  the  expiration  of  the  license  he  is  to  have  40^  per  cent  on  the 
capital.  Of  all  this  the  defendants  deprive  him.  The  plaintiff  is  a 
partner  within  the  meaning  of  Ball  v.  (Joggs^  1  Bro.  P.  C.  140,  and 
the  court  will  compel  partners  to  act  according  to  the  provisions  of 
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the  instraments  by  which  they  have  bound  themselveB.  Const  v.  Hdr^ 
riSj  1  Turn.  &  R.  496,  This  is  a  continuing  breach  of  covenant 
Taylor  v.  Davis^  4  L.  J.  Ch.  18.  It  is  no  objection  here  that  the 
court  cannot  enforce  beneficial  management  on  the  part  of  the  plain- 
tifF|  any  more  than  in  Ball  v.  Coggs^  where  the  articles  were  sub- 
stantiadly  similar  to  this  deed.  Lord  Cowper,  C,  decreed  the  articles 
to  be  performed  in  future,  and  that  the  plaintiff,  the  manager,  whose 
position  was  precisely  that  of  Stocker,  should  repair  to  the  works 
again,  and  act  according  to  the  articles.  Where  one  partner  is  ex- 
cluded from  a  just  share  in  the  management,  his  usual  course  is  to 
apply  for  a  receiver.  Wilson  v.  Greenioood,  1  Swanst  481.  Lord 
Eldon  held  the  exclusion  of  a  partner  from  his  full  share  of  manage- 
ment the  strongest  ground  for  appointing  a  receiver.  Consl  v.  Harris. 
And  the  appointment  of  a  receiver  operates  in  effect  as  an  injunction. 
To  permit  the  defendants  to  exclude  the  plaintiff  by  force  and  vio- 
lence, would  provoke  retaliation,  and  lead  to  incessant  breaches  of 
the  peace,  as  in  T%e  Brewers^  Case.  The  argument  of  the  balance 
of  inconvenience,  in  Bigby  v.  The  Cheat  Western  Railway  Company^ 
does  not  apply.  The  defendants  might  have  damages  in  case  the 
plaintiff,  on  his  being  reinstated,  should  be  chargeable  with  misfeets- 
ance.  Besides,  the  plaintiff  has  no  remedy  at  law.  He  commenced 
an  action  in  which,  by  the  rules  in  pleading,  he  was  compelled 
to  declare  against  the  three  original  partners  —  the  defendants 
and  Beveridge.  The  defendants'  plea  of  dissolution  paralyzed  his 
action. 

[Lord  Chancellor.  The  prayer  in  BaU  v.  Co^s  was  for  a  specific 
performance  of  the  articles.  And  there  were  other  circumstances 
which  distinguish  that  case.  The  manager  was  to  receive,  over  and 
above  his  salary,  35.  6(2.  for  every  hundred  weight  of  brass  wire,  and 
that  whether  made  by  him  or  any  other  person  in  his  absence.  To 
make  this  a  parallel  case  to  BaU  v.  Coggs  the  plaintiff  should  have 
40/.  per  cent.,  or  some  per  centage  of  the  profits.] 

flolty  in  reply. 

March  28.  The  Lord  Chancellor  now  delivered  judgment 
Th^  injunction  was  granted  upon  the  ground  that  the  parties  had 
created  the  relation  of  partners  between  themselves,  or  something  so 
analogous  to  a  partnership  as  to  entitle  the  plaintiff  to  all  the  rights, 
as  far  as  management  and  interference  were  concerned,  which  could 
arise  out  of  the  contract  of  partnership ;  and  that  the  defendants 
had,  without  showing  any  just  ground  for  so  doing,  attempted  to 
exclude  the  plaintiff  from  all  interference  in  such  management  That 
was  the  foundation  of  the  application  and  of  the  order.  It  therefore 
is  material,  in  the  first  place,  to  see  what  was  the  relation  which  was 
created  by  the  contract  between  these  parties,  whether  it  was  a  con- 
tract which  did,  in  point  of  fact,  place  the  parties  in  that  position 
with  regard  to  each  other  which  was  assumed  as  the  foundation  of 
this  injunction.  It  appears  that  the  plaintiff  had  obtained  a  patent 
for  the  construction  of  certain  small  metal  boxes,  and  that,  after  vari- 
ous arrangements  with  other  persons,  the  license  to  work  the  patent 
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dnring  the  whole  of  the  remainder  of  the  term  was  Tested  in  the 
defendants,  and  that  a  contract  had  been  entered  into  between  the 
plaintiff,  the  patentee,  and  the  defendants,  the  licensees,  for  the  plain- 
tiff's services  in  the  conduct  of  their  business.     That  contract  was 
dated  in  April,  1850 ;  there  are  various  long  recitals  in  it  of  what 
had  happened  before,  which  do  not  appear  to  ine  to  be  material  to 
be  adverted  to.     It  appears  that  all  the  capital  of  the  business  was 
the  capital  of  the  d^endants,  and  that  the  plaintiff,  in  the  terms  I 
9hall  presently  advert  to,  was  engaged  to  conduct  that   business 
jointly  with  them  in  the  manner  which  I  shall  state ;  and  the  deed 
provides  for  the  remuneration  which  he  should  receive  in  respect  of 
the  services  so  to  be  rendered.     It  will,  therefore,  be  material  to  see 
what  is  the  nature  of  that  service,  and  what  is  the  remuneraition,  and 
how  it  is  that  the  interest  as  a  partner  is  supposed  to  arise  out  of 
the  contract     Now,  first  of  all  in  regard  to  the  general  state  of  the 
business,  I  have  mentioned  that  the  whole  capital  was  to  be  found 
by  the  defendants.     The  plaintiff  in  no  respect,  it  is  clear,  had  any 
right  or  interest  in  the  capital  of  that  partnership,  or  in  any  part  of 
the  property,  of  whatever  nature,  which  belonged  to  the  partnership ; 
his  interest,  therefore,  as  a  partner,  must  arise^lrom  some  other  source, 
and  upon  some  other  ground,  than  that  of  interest  in  the  capital    It 
will  be  material  to  see  what  the  nature  of  his  interest  was ;  and  by 
the  deed  that  interest  is  thus  described  —  I  shall  advert  to  the  terms 
of  service  presently — that  on  the  30th  of  June,  the  30th  of  SeptembeT, 
the  31st  of  December,  and  the  31st  of  March,  in  every  year,  for  the 
purpose  of  ascertaining  the  amount  of  salary  to  be  from  time  to 
time  payable  to  Stocker,  a  general  account  in  writing  should  be  taken 
by  the  partners  of  all  their  capital,  credits,  property,  and  effects,  and 
of  all  debts,  liabilities,  and  engagements ;  and  that  account  is  to  be 
taken  for  the  purpose  of  ascertaining  the  amount  of  salary  which  he 
is  to  receive ;  and  throughout  the  whole  deed,  whenever  remuneration 
is  spoken  of  in  genersu  terms,  it  is  always  expressed  by  the  word 
"  salary."     The  precise  remuneration  is  afterwards  adverted  to  thus : 
^  That  the  partners  shall,  from  the  30th  of  March,  as  long  as  Mr. 
Stocker  should  continue  the  manager,  and  should  observe  and  per- 
form the  contracts  on  his  part,  within  twenty-one  days  after  the  ^m- 
pletion  of  every  quarterly  account  and  valuation,  to  be  made  and 
taken  as  aforesaid,  pay  or  cause  to  be  paid  to  Stocker,  by  way  of 
salary,  such  a  sum  of  money  as  shoula  be  equal  to  40/.  per  cent, 
upon  the  net  profits,  which  during  the  preceding  quarter  shall,  upon 
the  making  up  of  such  account,  appear  to  have  been  made  by  the 
business."     There  is  then  a  provision  in  relation  to  what  should  hapn 
pen  after  the  death  of  Stocker,  provided  that  death  took  place  within 
a  certain  time,  and  under  certain  circumstances ;  and  there  is  a  cov- 
enant then,  on  the  part  of  the  defendants,  that  from  the  period  of 
his  death,  so  long  as  the  license  should  continue,  they  should  pay  to 
his  representatives  a  sum  equal  to  SOL  per  cent  on  the  profits,  csdca- 
lated  as  before  mentioned.     Such  being  the  terms  of  remuneration, 
it  is  declared,  that  nothing  in  the  deed  contained  should  be  extended 
to  constitute  a  partnership  bet^^een  the  parties,  any  or  either  of  them ; 


COURTS  OF  CHANCERY,  1861.  73 

Stocker  v.  Brockelbank. 

and  there  is  also  a  provision,  that  wherever  the  word  ^<  partners  '*  shall 
be  mentioned,  it  shall  be  understood  to  mean  the  defendants,  and  the 
defendants  only,  which  is  the  effect  of  the  expressions  which  are  used. 
The  word  ''  only  "  is  not  used.  It  is  declared  by  all  the  parties,  that 
the  term  "  partners"  should  mean  "  Brockelbank,  Beveridge,  &  Finch," 
and  the  survivors  and  survivor  of  them,  and  the  executors  or  admin- 
istrators of  such  survivor,  and  should  include  such  persons  as  should 
from  time  to  time  constitute  or  represent  their  firm. 

Such  being  the  interest  that  is  given  to  this  gentleman,  it  will  be 
material  to  advert  to  the  nature  of  the  service ;  and  that  service  is 
described  thus :  that  Stocker  shall  faithfully  serve  the  partners  (the 
word  '^  partners  "  having  been  explained  to  mean  the  defendants)  as 
manager  of  their  partnership  business  for  the  unexpired  term  of  the 
patent,  unless  prevented  by  death  or  other  unavoidable  accident,  or 
by  the  partners  ceasing  to  carry  on  the  business  or  perform  the 
covenants,  or  in  certain  other  events;  and  that  he  should  conduct 
such  management  in  every  respect  according  to  the  stipulations 
expressed  and  contained  in  the  license ;  and  that  in  the  course  of  that 
management,  which  is  particularly  described,  he  should  keep  books, 
proper  and  necessary  books  of  accounts,  copies  of  letters,  corre- 
spondence, and  so  on,  and  make  due  entries  from  time  to  time  in 
such  books ;  and  that  whilst  he  continued  such  manager  he  should 
diligently  carry  on  the  business  and  conduct  the  affairs  on  behalf  of 
the  partners,  and  devote  a  sufficient  portion  of  his  time  and  attention 
thereto,  and  use  his  best  endeavors  to  advance  the  same  for  the 
benefit  of  the  partners ;  and  that  he  should  not  make  for  any  other 
parties  any  of  the  articles  which  were  to  be  manufactured  under  the 
license;  and  that  he  should  not,  after  receiving  notice  in  writing, 
persist  in  any  course  of  management  of  the  business  which  should 
be  expressed  in  such  notice  as  a  course  not  to  be  pursued,  or  which 
should  be  reasonably  objected  to  by  the  partners,  or  be  injurious  to 
their  interest  in  the  business.  And  there  is  a  provision,  that  each  of 
the  partners  (meaning  the  defendants  as  distinct  from  Mr.  Stocker) 
should  diligently  employ  himself  in  the  business  of  the  partnership, 
or  carry  on  the  same  to  the  greatest  advantage,  and  devote  a  suffi- 
cient portion  of  his  time  and  attention  thereto,  and  use  his  best 
endeavors  to  advance  the  same ;  and  there  is  also  a  provision,  that 
during  his  superintendence  the  plaintiff  should  have  the  management 
and  superintendence  of  the  articles  to.  be  manufactured,  and  should, 
with  the  sanction  of  the  partners,  but  not  otherwise,  from  time  to 
time  superintend  the  employment,  dismissal,  and  reemployment  of 
the  servants  ;  and  that  he  should  make  such  purchases  from  time  to 
time  as  should  be  necessary  out  of  the  funds  to  be  employed  by  the 
defendants,  and  should  keep  up  the  stock  of  tools,  and  see  that  they 
were  kept  in  order.  Such  is  the  nature  of  the  service  and  of  the 
remuneration. 

•Now  considering,  as  I  have  before  stated,  that  there  was  no 
interest  in  the  capital,  and  that  Stocker  was  never  at  any  time  to 
produce  any  capital,  and  that  there  is  an  express  declaration  that  this 
contract  should  not  enure  as  a  contract  of  partnership,  what  is  it 
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that  is  supposed  to  give  to  Stocker  the  character  or  interest  of  a  part^ 
ner,  or  the  powers  of  a  partner  ?  Every  part  of  this  deed|  as  it  seems 
to  me,  is  utterly  at  variance  with  that,  unless  the  contract  that  his 
remuneration  or  salary,  or  whatever  else  it  is  called,  being  dependent 
upon  the  profits  that  are  made  in  the  business,  is  such  as  creates  a 
partnership.  It  will  be  observed,  that  in  no  part  of  the  deed  is  there 
any  statement  that  he  shall  have  an  interest  in  the  profits.  It  seems 
carefully  guarded,  wherever  remuneration  is  spoken  of,  and  wherever 
that  which  is  to  be  received,  as  the  entire  and  fuU  compensation  for 
the  service,  is  referred  to.  It  seems  always  to  be  expressed  in  yarded 
terms;  not  that  he  shall  have  40/.  per  cent  upon  the  profits,  but 
that  be  shall  have  a  salary  equal  to  a  sum  which  would  be  40/.  per 
cent  upon  the  profits.  There  is,  therefore,  a  careful,  studied  ex- 
clusion from  any  interest  in  the  profits.  There  is,  however,  a  con- 
tract, which  made  the  remuneration  of  the  plaintifi*  distinctly  depend 
upon  the  amount  of  the  profits.  Does  that  create  a  partnership  ?  I 
apprehend  that  the  decisions  for  a  long  time  have  been  perfectly 
clear  and  distinct  upon  that  subject,  and  that  they  do  not 

•There  are  one  or  two  cases  so  very  nearly  analogous  to  the  present, 
that  I  think  I  shall  not  unprofitably  use  the  time  of  the  court  in  advert- 
ing to  them.  The  first  that  I  shall  advert  to  is  the  case  of  Mair  v. 
GUenniej  4  Mau.  &  S.  240.  Mair  was  the  owner  of  a  ship  of  which 
Young  was  the  master ;  the  ship  was  loaded  with  a  cargo  for  the 
Havana,  and  was  to  bring  home  a  return  cargo  for  the  Baltic 
The  whole  cargo  belonged  to  the  owner  of  the  ship,  and  the  whole 
expense  of  the  adventure  was  provided  for  at  the  expense  of  the 
owner.  Young,  the  master,  was  to  manage  the  voyage,  to  act  as 
supercargo,  and  to  conduct  the  whole  adventure  until  she  arrived 
upon  her  return  voyage  with  the  home  cargo,  and  for  that  he  was 
to  receive  for  remuneration,  not  wages,  but  one  fifth  of  the  profits 
which  he  derived  firom  the  adventure.  Young  was  to  obey  the 
owner's  instructions.  The  proceeds  of  the  ship  and  cargo  came 
into  the  hands  of  the  defendant  Mair,  the  former  owner  of  the  ship, 
had  become  bankrupt;  and  this  was  an  action  brought  by  the 
assignees  of  Mair,  the  former  owner,  to  recover  from  the  hands  of  the 
defendant  the  proceeds  of  the  ship  and  cargo  which  had  thus  been 
provided  for  by  him,  and  which  had  been  used  for  the  purpose,  of 
that  adventure,  under  the  arrangement  which  I  have  before  stated. 
There  are  very  special  circumstances  in  relation  to  other  points  not 
necessary  at  all  to  the  purpose  of  this  case,  and,  therefore,  I  do  not 
embarrass  the  case  by  introducing  them. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  Young  was  a 
partner  in  the  adventure  in  respect  of  a  one  fifth  share  of  the  profits, 
BO  contracted  to  be  paid  by  him  in  lieu  of  wages.  The  court,  how* 
ever,  were  unanimous  that  the  contract,  that  the  remuneration  should 
deoend  upon  the  amount  of  the  profits,  and  that  he  should  receive 
one  fifth  of  the  amount  of  those  profits,  did  not  constitute  him  gl 
partner.  He  had  the  entire  management  of  the  adventure,  subject, 
however,  to  the  instructions  of  Mair,  the  owner.  In  the  present  caae 
Mr.  Stocker  was  to  have  the  management,  not  exclusively,  because 
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the  partners  were  also  engaged  each  to  attend  to  the  business,  and 
contribute  as  much  time  as  could  be  usefully  applied  in  the  advance- 
ment  of  the  interest  of  the  partnership  ;  and  they  were  at  liberty  from 
time  to  time  to  give  instructions  to  Mr,  Stocker,  and  to  a  given 
extent  to  control  his  management.  Much  closer,  therefore,  was  the 
connection  here  than  could  be  the  case  in  Mair  v.  Glenrde^  where 
Young,  the  captain,  was  to  proceed  to  a  distant  port,  and  where  the 
opportunity  of  access  and  communication  could  be  only  at  intervals 
and  at  some  distance.  Lord  EUenborough  thus  expressed  himself: 
<^  It  has  been  contended  that  the  captain  was  virtually  a  partner;  but 
on  what  ground  has  it  been  so  contended  ?  The  ground  is,  because 
payment  of  the  captain's  wages  was  to  depend,  as  to  its  amount, 
upon  a  reference  to  the  value  of  the  cargo ;  but  according  to  that 
mode  of  argument,  every  seaman  in  a  Greenland  voyage  would 
become  a  partner  in  the  fishing  concern ; "  it  being  well  known  that 
sailors  in  a  Grreenland  voyage  are  not  paid  by  any  wages,  but  are 
paid  out  of  the  proceeds.  Lord  Ellenborough's  expression  goes  a 
little  too  far  there,  because  the  seaman's  wages  on  a  Ghreenland 
voyage  do  not  depend  upon  the  profits,  they  depend  upon  the  pro- 
duce; they  are  entitled  to  a  given  portion  of  the  produce;  but 
Young  was  entitled  to  what  should  be  equal  to  one  fifth  of  the  profits. 
Lord  Ellenborough  seems  to  have  treated  it  hardly  as  a  question 
requiring  to  be  discussed,  for  be  begins  in  the  abrupt  manner  I  have 
just  read,  and  continues  thus :  ^  There  is  no  pretence,  therefore,  for 
saying  that  the  captain  was  a  partner  because  his  wages  were  to  be 
regulated  and  paid  by  reference  to  a  calculation  on  the  profits  of  the 
adventure ;  and  that  point,  therefore,  might  be  laid  out  of  the  case." 
Le  Blanc,  J.,  in  substance,  says,  ^  it  is  impossible  that  this  agree- 
ment can  be  deemed  to  constitute  a  partnership."  Bayley,  J.,  says, 
"  there*  is  no  pretence  for  saying  the  captain  was  a  partner ; "  and 
Dampier,  J.,  sdso  expressed  himself  of  opinion  that  there  was  no 
partnership. 

Now,  it  is  very  difficult  to  distin^ish  that  case  in  any  material 
circumstance  from  the  present,  and  it  seems  to  me  a  very  decisive 
authority  on  a  principle,  however,  which  I  conceive  to  have  been 
well  understood  and  established  before.  The  only  other  case  I  shall 
occupy  time  by  mentioning,  is  the  case  of  Hesketh  v.  Blanchardj 
4  East,  144.  That  was  an  action  for  money  paid.  The  defendants 
were  the  executors  of  one  Robertson,  who  was  a  captain  of  a  ship, 
and  about  to  go  on  a  foreign  voyage,  and  was  desirous  of  taking  out 
a  quantity  oi  provisions  on  speculation,  but  he  had  no  means  of 
purchasing  a  cargo  with  money,  nor  had  he  any  credit,  so  that  he 
could  obtain  orders  upon  trust ;  he,  therefore,  applied  to  the  plaintiff, 
and  asked  the  plaintiff  to  purchase  the  goods,  upon  his  credit,  upon 
an  agreement  between  them  that  the  profits  of  the  adventure  should 
be  divided,  that  he  should  have  half  of  the  profits.  The  goods  were 
accordingly  purchased  by  the  plaintiff  upon  his  credit,  and  he  after- 
wards was  compelled  to  pay  for  them ;  and  this  was  an  action 
brought  by  the  plaintiff  against  the  executors  of  Robertson,  the 
captain,  in  order  to  recover  the  amount  which  he  had  so  paid  for  the 
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f roods.  The  executors  said  the  plaintiff  was  not  entitled  to  recover; 
or,  in  truth,  it  was  a  partnership,  and  that  the  action,  therefore,  was 
not  maintainable  at  all ;  but  at  all  events,  it  was  so  much  of  a  part- 
nership that  the  plaintiff  was,  at  least,  not  entitled  to  recover  more 
than  a  moiety.  The  court  held,  that  as  between  the  parties  there 
was  no  partnership,  although  as  regarded  third  persons  there  was  a 
partnership  by  reason  of  the  plaintiff's  participation  in  the  profits, 
but  as  between  the  parties  it  was  but  a  mode  of  regulating  the  com- 
pensation to  be  paid  to  the  plaintiff  for  his  trouble  and  tot  lending 
his  credit  Now  those  two  cases  appear  to  me  to  go  vastly  beyond 
the  present,  which,  I  own,  strikes  me  in  this  respect  as  a  simple  case. 
There  are  other  cases,  of  which  I  will  only  mention  the  names,  which 
appear  to  me  to  bear  strongly  upon  the  point  Ex  parte  Hamper j 
17  Ves.  403.  Smith  v.  Watson,  2  B.  &  Cr.  401.  WiUdnsan  v.  Frasier, 
4  Esp.  182.  The  last  case  that  I  have  mentioned  is  the  case  of  the 
owner  of  a  whaling  ship  resisting  the  demand  of  the  seamen,  upon 
the  ground  that  they  were  partners,  and  the  court  held  that  there 
was  no  foundation  for  that,  and  the  seamen  recovered  according  to 
the  contract 

Now  the  first  point  which  arises,  and  the  point  which  appears  to 
me  decisive  of  the  present  motion,  is,  were  these  persons  partners  ? 
I  have  stated  the  nature  of  their  interests,  I  have  stated  the  nature  of 
the  services,  and  the  express  declaration  that  no  partnership  should 
arise  out  of  the  contract    Does,  then,  the  interest  which  the  party 
had  in  the  amount  of  the  profits  (because  his  remuneration  was  to 
be  measured  by  that  amount)  constitute  him  a  partner?     I  think  it 
does  not,  and  1  think  the  authorities  are  decisive.     It  seems  to  me, 
then,  there  is  no  one  authority  calculated  to  raise  any  doubt  upon 
that  question.     Some   embarrassment  in  the  consideration  of  the 
question  appears  to  me  to  have  arisen  from  certain  provisions  in  the 
contract  as  to  what  should  happen  in  future  given  events ;  that  is  to 
say,  if  the  defendants  should  discontinue  to  carry  on  the  business,  either 
by  reason  of  their  having  forfeited  their  license,  or  from  any  other  cause, 
then  the  plaintiff  was  to  be  at  liberty  to  become  the  purchaser  of  the 
business  upon  certain  terms,  which  are  there  mentioned.     I  do  not 
see  how  it  is  possible  that  any  of  those  contingent  provisions,  oi 
provisions  dependent  upon  contingencies,  could  have  any  such  effect. 
I  therefore  am  clearly  of  opinion,  that  in  this  case  there  was  no  part- 
nership ;  that  it  was  simply  a  contract  of  hiring  and  of  service,  the 
remuneration  to  be  measured  with  reference  to  the  amount  of  the 
profits  of  the  business.     If  that  be  so,  is  there  any  instance  (I  am 
not  aware  of  any,  none  has  been  cited ;  though  my  attention  has 
been  called  at  other  times  to  questions  of  this  nature,  I  do  not  recol- 
lect any)  where  it  has  been  supposed  that  a  contract  of  hiring  and 
service  could  be  made  the  subject  of  an  application  to  this  court,  if 
the  employer  claimed  the  right  to  discharge  his  agent,  or  to  dismiss 
his  servant  or  his  manager,  or  by  whatever  name  the  party  to  perform 
the  service  is  to  be  denominated  ?     I  do  not  recollect  any  instance 
of  any  attempt  on  the  part  of  a  court  of  equity  to  compel  the  em- 
ployer to  retain  the  servant,  agent,  or  manager,  and  to  forbear  to 
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leave  him  his  remedy  at  law  for  the  breach  of  it.  I  know  of  no  such 
case,  and  I  should  be  surprised  if  that  principle  could  be  recognized 
by  the  court;  for  consider  what  the  effect  would  be.  How  is  it 
possible  for  an  employer  or  an  agent  to  go  on  in  the  intimate  con- 
nection which  such  a  contract  is  calculated  to  create  ?  They  are  to 
be  on  the  same  premises,  acting  in  the  management  of  the  same 
business  in  this  case ;  and  if  there  is  mutual  dissatisfaction,  well  or 
ill  founded,  it  is  perfectly  clear  that  a  management,  conducted  under 
such  circumstances,  must  tend  very  much  to  the  prejudice  of  the 
concern  ;  in  this  case,  I  think,  particularly. 

Now,  there  was  another  point,  which  I  will  only  advert  to  veiy 
shortly,  because  I  consider  the  first  point  to  decide  the  case.  It 
is  said  that  in  this  case  there  was  no  breach  of  covenant  on  the 
part  of  the  plaintiff;  that  will  hereafter  have  to  be  decided  at  law, 
and  I  will,  therefore,  only  shortly  advert  to  it  But  I  own  it  appears 
to  me  to  be  clearly  manifest  that  there  has  been  a  breach  of  the 
covenant,  and  that  a  breach  of  the  covenant  not  depending,  according 
to  my  view  of  the  matter,  upon  the  affidavits  upon  the  part  of  the 
defendants,  for  I  think  it  is  apparent  on  the  affidavits  on  the  part  of 
the  plaintiff.  He  is  to  manage  and  conduct  the  concern,  to  overlook 
the  servants,  to  make  purchases,  to  make  entries,  and  to  apply 
himself  generally  to  the  conduct  of  the  business.  There  is  a  dis- 
pute between  the  parties,  a  difference  of  statement  as  to  the  cir- 
cumstances under  which  the  defendants  took  the  charge  of  the  books, 
and  not  the  plaintiff.  The  plaintiff  says  that  the  defendants  did  that 
voluntarily  on  their  part ;  the  defendants  say  it  was  from  the  plain- 
tiff's incapacity  to  do  so,  or  his  refusal  to  do  so,  that  that  happened. 
No  particular  circumstances  are  mentioned  of  any  interference ;  but 
while  the  plaintiff  states  in  some  parts  of  his  affidavit  that  he  had 
always  performed  every  part  of  the  covenant,  and  that  he  had  always 
diligently  employed  himself  in  the  management  of  the  business,  I 
am  rather  struck  with  other  statements  in  his  own  affidavit  While, 
as  I  before  said,  his  case  is  made  mainly  to  depend  upon  a  full  per- 
formance of  his  covenant,  by  attention  in  the  conduct  of  the  busi- 
ness, yet,  stating  that  in  various  ways  in  another  part  of  his  affidavit, 
he  says,  ^^  that  by  the  assumption,  on  the  part  of  the  defendants  of 
the  duties  of  my  office  as  manager,  and  particularly  as  regards  the 
removal  of  the  books,  and  conduct  of  the  correspondence  and  cash  mat- 
ters under  my  control,  my  office  of  manager,  in  so  far  as  consists  of 
attendance  at  the  manufactory,  became  reduced  to  a  mere  sinecure, 
and  did  not  and  could  not  necessarily  occupy  more  than  two  or 
three  hours  a  day."  When  he  says  his  office  became  a  mere  sine- 
cure, he  must  mean  that  a  very  considerable  proportion  of  attention 
and  of  service,  which  he  otherwise  would  have  been  bound  to  render, 
and  which  it  is  to  be  understood  he  would  have  rendered,  had  ceased 
to  be  required  of  him ;  yet,  as  I  have  before  stated,  the  other  parties 
contend  for  an  absolute  service,  not  a  dispensation  of  service,  but  an 
absolute  service  and  performance. 

Now,  it  appears,  that  as  early  as  December,  1849,  there  was  a  very 
distinct  complaint  as  to  the  plaintiff's  want  of  attention.     There  is  a 
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statement  in  the  affidavits  after  that  complaint,  that  in  the  following 
year  the  plaintiff  asked  leave  of  absence  for  a  certain  time,  which 
was  granted,  and  he  extends  that  time.  There  are  some  circum- 
stances that  have  rather  a  peculiar  aspect  about  them ;  for  while  he 
is  supposed  to  be  at  Brighton  or  at  Worthing,  he  writes  to  the  de« 
fendants  as  if  he  were  there,  and  talks  of  returning  home  on  the  next 
evening ;  he  was,  in  truth,  as  appears  from  the  affidavits,  at  that  time 
in  France,  negotiating  with  a  house  there  in  respect  of  another  pat- 
ent that  he  had.  He  states  that  he  went  there  upon  a  former  occa- 
sion for  the  benefit  of  his  health ;  but  certainly  there  is  a  singular 
aspect  in  this  letter,  which,  as  far  as  it  is  set  out,  is  without  date  as 
to  place,  but  which  purports  to  come  from  the  last  place  they  ad- 
dressed him — from  Brighton  or  Worthing.  It  does  not  appear  to  have 
gone  through  the  post ;  it  appears  as  if  it  had  been  forwarded,  either 
by  his  family  or  some  other  person  in  London,  and  handed  over  to 
the  defendants.  Then  it  appears  upon  the  affidavits,  that  his  attend- 
ance for  a  considerable  time  only  amounted  to  one  or  two  hours  a 
day.  He  says  that  was  quite  enough,  because  when  he  put  the  fore- 
man to  work,  and  saw  the  engines  put  in  proper  order,  the  occasion 
of  his  attendance  ceased ;  and  he  produces  several  affidavits  from 
different  persons,  stating  that,  for  a  manager  of  a  concern  like  this, 
one  or  two  hours  a  day  is  quite  sufficient  for  his  attendance.  Such 
does  not  appear  to  me  to  be  the  effect  of  his  contract  He  is  to 
manage  and  conduct  the  concern  —  he  is  to  overlook  the  workmen. 
It  is  expressly  provided  that  he  is  to  superintend  the  works  and  man- 
ufactory ;  and  the  affidavits  show  that  there  has  been  misconduct  in 
the  manufactory  —  great  waste,  and  other  objections  which  are  made. 
The  plaintiff  imputes  that  to  the  fault  of  those  who  were  engaged  in 
the  immediate  works ;  and  I  dare  say  he  is  right,  because,  so  far  as 
the  actual  fault  is  concerned,  of  an  extravagant  waste,  or  any  other 
fault  in  the  manufacture  of  the  articles,  if  he  were  absent,  that  fault 
might  be  from  his  absence ;  but  of  course  the  immediate  and  direct 
fault  in  the  manufacture  was  not  his.  But  it  is  this  very  fault  in  the 
servants  that  occasioned  that  evil  which  I  think  he  was  charged  with 
the  duty  of  preventing  by  his  superintendence.  It  appears  to  me, 
therefore,  that  certainly  he  has  not  performed  his  contract  in  regard 
to  the  attendance  that  he  ought  to  have  given ;  and  I  own  that  it 
strikes  me  that  he  has  misunderstood  his  situation.  Now,  to  con- 
sider that  these  persons  are  to  be  compelled  by  an  injunction  to  con- 
tinue their  relation  till  the  hearing  of  this  cause,  see  what  their  relation 
would  be.  I  have  to  express  my  great  regret  that  an  officer  of  the 
court,  a  solicitor,  should  not  know  sufficiently  his  duty  to  the  court 
and  the  interest  of  his  client  to  forbear  so  framing  these  affidavits  as 
to  make  them  in  the  greatest  possible  degree  offensive  to  the  oppo- 
nents. Those  affidavits  impute  direct  perjury  —  gross,  wilful  misrep- 
resentation —  and  contain  expressions  of  the  most  offensive  nature, 
and  that  used  in  the  affidavit  of  a  person  in  the  employ  of  another 
against  his  employer,  in  an  application  with  the  direct  object  of  en- 
forcing the  continuance  of  their  relation.  A  solicitor  should  take 
care^  in  doing  ample  justice  to  the  case  of  his  client,  not  to  do  so  ; 
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he  can  always  convey  that  which  is  necessary  without  nsing  offensive 
terms ;  and,  above  all,  as  it  is  the  duty  of  the  court  at  all  times  to 
discourage  such  a  mode  of  proceeding,  so  it  is  in  an  equal  degree  the 
duty  of  the  solicitor,  the  immediate  agent,  rather  to  soften  the 
asperity  between  the  parties,  rather  to  restrain  the  use  of  irritating 
and  angry  expressions,  and  much  less  to  sully  the  records  of  the 
court  by  introducing  such  expressions.  To  suppose,  that  after  im- 
putations of  perjury,  in  the  manner  that  it  is  imputed  in  these  affi- 
davits, these  persons  could  go  on  together  with  any  advantage  to 
themselves,  I  own,  it  appears  to  me,  is  an  idea  that  cannot  be  safely 
entertained.  Now,  further  than  that,  it  appears  that  after  the  plain- 
tiff returned  from  France,  complaint  was  made  by  the  defendants 
of  his  being  absent  from  the  factory,  and  they,  or  rather  one  of  them, 
wrote  a  strong  letter,  a  letter  expressing  their  complaint  in  strong 
language ;  but  it  does  not  appear  to  me  that  that  letter  contains  any 
thing  in  it  which  ought  to  have  excited  the  irritation  which  the  plain- 
tiff appears  to  have  felt ;  and  he  returns  to  his  employers,  the  princi- 
pals, this  answer.     One  of  the  defendants  first  writes  this  letter :  — - 

"  Dear  Sir,  —  Here  is  the  factory  left  entirely  at  the  mercy  of  those 

whose  interest  is  to  do  nothing ;  and  I  do  say  earnestly  that  it  is 

too  bad  for  you  to  be  absent  ail  this  day,  while  Mr.  Finch  "  —  that 

is,  one  of  the  partners  —  '|  is  so  ill,  and  my  time,  too,  being  well 

employed  elsewhere.     Mr.  Finch  was  most  attentive  in  performing 

your  duties  when  ill:  health,  you  said,  obliged  you  to  be  absent ;  and 

now  he  is  in  the  same  condition,  you  leave  the  works,  and  pursue 

your  own  private  ends,  to  the  detriment  of  our  interests,  which  you 

are  bound  in  every  way  to  protect.     When  I  promised  to  forget  all 

differences,  I  did  so  with  the  persuasion  that  your  duties  should  not 

be  neglected.   What  is  the  result  ?    It  is  most  ungenerous  and  selfish 

to  tempt  our  patience  in  this  way.     Mr.  Finch  and  myself  have 

agreed  to  act  as  leniently  in  every  matter  as  it  is  possible ;  but  you 

compel  us  to  forget  our  resolutions,  and  smother  our  good  feelings. 

I  have  nothing  to  add,  but  that  I  shall  expect,  for  it  is  my  right,  that 

you  will  be  regularly  at  your  duties.     I  know  and  hear  that  you  are 

busy  about  other  matters.     I  shall  be  here  probably  to-morrow,  and 

you  will  be  good  enough  to  be  prepared  to  meet  me. 

"  Yours,  truly, 

"  Lemuel  Brockelbank." 

Now,  what  was  the  answer  of  this  gentleman  ? 

«  You  say  you  are  coming  here  to-morrow.  It  is  well  that  you 
should  do  so,  in  order  that  you  should  explain  to  me  the  nature  of 
this  communication.  It  will  be  better  that  persons  do  not  show  tem- 
per to  me,  for  I  will  soon  return  the  compliment,  allowing  them, 
however,  first  to  commence.  I  say  now,  in  respectful  terms,  and  with 
a  respectful  feeling,  that  if  you  are  not  disposed  to  continue  to 
address  me  courteously,  and  tone  your  letters  with  more  respect,  you 
had  better  discontinue  writing  me  altogether.    If  you  are  not  here  by 
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eleven  or  twelve  o'clock  at  latest,  I  shall  then  go  to  Bucklersbury, 
and  trust  you  will  be  there  to  meet  me. 

"  Yours, 

"J.  Stocker." 

And  in  other  parts  he  says  that  his  health  was  really  affected  by 
the  want  of  respect  with  which  these  gentlemen  treated  him.  There 
are  no  particular  instances  stated  of  the  want  of  any  respect  or  cour- 
tesy on  their  part,  nor  does  the  correspondence  show  it  Now,  in  the 
first  place,  this  injunction  must  have  been  granted,  if  at  all,  vntb  a 
view  to  specific  performance  before  the  hearing.  It  appears  to  me  to 
be  a  contract  which,  under  many  authorities,  could  not  be  performed. 
He  is  to  manage  the  concern  to  their  approbation  and  under  their 
orders,  and  there  is  a  variety  of  stipulations,  which  are  of  that  nature 
that  no  specific  performance  could  be  enforced.  That  of  itself  would 
be  a  ground,  as  that  is  but  a  remedy  afforded  where  protection  of  the 
property  is  required  until  the  hearing,  and  until  the  rights  of  the  par- 
ties can  be  decided  upon  that  hearing.  This  appears  to  me  to  be  not 
a  case  of  that  description.  I  therefore  think  that  it  is  not  a  case  of 
partnership,  but  a  case  of  hiring  and  of  service,  and  that  this  is  not 
a  case  in  which  the  court  will  interfere  by  injunction  to  compel  the 
continuance  of  the  relation,  even  if  there  were  no  breach  of  the  cov- 
enant on  the  part  of  the  party  seeking  the  interference  of  the  court 
But  I  think  the  matters  in  these  affidavits,  which  I  have  attentively 
gone  through,  appear  to  me  to  make  it  very  doubtful,  to  say  the  least 
of  it,  whether  or  not  the  plaintiff  has  not  put  an  end  to  this  contract 
by  the  course  that  he  has  pursued.  However,  that  will  be  decided 
elsewhere ;  he  has  brought  his  action,  and  if  he  establishes  that  he 
has  been  dismissed  without  a  just  cause,  he  may  recover  compensa- 
tion through  that  remedy.     The  order,  must,  therefore,  be  discharged. 

P.  WoocL  In  order  to  have  the  matter  fairly  tried  in  the  action, 
which  the  defendants,  by  their  plea  of  dissolution  have  prevented, 
would  your  lordship  put  them  upon  the  terms  of  withdrawing  that 
plea? 

Lord  Chancellor.  As  there  is  no  case  in  equity,  I  cannot  inte> 
fere  with  the  legal  rights  on  either  side. 
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Hanbury  v.  Hussey.^ 

Jane  SO,  1851. 

Partition. 

One  tenant  in  common  of  a  manor  is  entitled  to  a  decree  for  partition  against  his  co-tenant 

The  bill  in  this  cause  was  filed  by  William  Hanbury,  who  was 
entitled,  as  tenant  in  common,  to  two  thirds  of  the  manor  of  Norton, 
otherwise  Norton  Caines,  in  Staffordshire,  a£[ainst  Phineas  Fowke 
Hussey,  who  was  entitled  to  the  other  third,  and  Sophia  Hussey, 
who  was  entitled  to  an  annuity  charged  on  the  other  defendant's 
share  of  the  manor,  praying  that  a  partition  might  be  made  of 
the  manor,  and  that  all  necessary  and  proper  assurances  and  convey- 
ances might  be  executed  to  carry  the  partition  into  effect,  and  that 
the  annuity  might  be  charged  on  the  part  or  share  of  the  defendant 
Hussey.  The  defendants,  by  their  answer,  submitted,  whether,  under 
the  circumstances,  a  fair  ana  equal  partition  of  the  said  manor  and 
manorial  rights  should  or  could  or  might  be  made  under  the 
decree  of  the  court;  and  they  said,  that  owing  to  the  nature  and 
circumstances  of  the  property  in  question,  they  did  not  believe 
that  a  just  and  equal  partition  was  practicable,  or  that  any  partition 
could  be  made  without  great  prejudice  to  the  rights  and  interests  of 
the  defendant  Phineas  Fowke  Hussey  in  the  said  manor  and  mano- 
rial rights,  amongst  which  were  the  rights  of  holding  courts  baron 
and  courts  leet,  suits  and  services,  iranchises,  forfeitures,  mines, 
chases,  fisheries,  as  well  as  the  incidental  rights  of  the  lord  in  and 
over  the  common  and  waste  lands ;  that  the  tenants  of  lands  within 
the  said  manor  had,  or  claimed  to  have,  certain  rights  of  pasturage, 
and  other  rights  and  easements,  in,  upon,  or  over  the  waste  lands  of 
the  manor.  The  question  was,  whether  the  court  would  decree  par- 
tition of  a  manor. 

Walpole  and  Elmsley,  for  the  plaintiff,  contended  that  the  court  had 
jurisdiction,  and  would  exercise  it,  to  decree  the  partition  of  a  manor 
at  the  instance  of  one  joint  tenant  or  tenant  in  common.  They  referred 
to  the  stat.  31  Hen.  8,  c  1,  whereby,  after  reciting  that  divers  of  the 
king's  subjects  were  seized  of  manors,  lands,  tenements,  and  heredita- 
ments, as  joint  tenants,  or  as  tenants  in  common  with  others,  of  an  estate 
of  inheritance,  and  that  there  was  no  power  to  make  any  severance, 
division,  or  partition  thereof,  it  was  enacted,  "  That  all  joint  tenants 
and  tenants  in  common  that  now  be,  or  hereafter  shall  be,  of  any 
estate  or  estates  of  inheritance,  in  their  own  rights  or  in  the  rights  of 
their  wives,  of  any  manors,  lands,  tenements,  or  hereditaments  within 
this  realm  of  England,  Wales,  or  the  marches  of  the  same,  shall 
and  may  be  coacted  and  compelled  by  virtue  of  this  present  act 
to  partition  between  them  of  all   such  manors,  lands,  tenements, 

1  15  Jar.  596. 
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and  hereditaments  as  they  now  hold  or  hereafter  shall  hold  as  joint 
tenants  or  tenants  in  common,  by  writ  ^  de  participatione  facienda,' 
in  that  case  to  be  devised  in  the  Court  of  Chancery,  in  like  manner 
and  form  as  coparceners  by  the  common  laws  of  this  realm  have 
been  and  are  compellable  to  do."  This  act  was  extended  to  tenants 
for  life  by  the  32  Hen.  8,  c  32.  The  writ  of  partition  was  abolished 
by  the  3  &  4  Will.  4,  a  27,  s.  36 ;  but  the  court  would  still  exercise 
its  jurisdiction  in  compelling  a  partition.  There  might  be  some  diffi- 
culty in  making  a  partition  of  a  manor,  but  not  more  so  than  in  the 
case  of  an  advowson  or  a  mill ;  and  partition  may  be  made  of  an 
advowson  or  a  mill.-  As  to  an  advowson,  the  partition  would  be,  for 
the  parties  to  present  in  turns.  Bodicoate  v.  Steers^  1  Dick.  69.  In 
Sparrow  v.  Friend^  2  Dick.  348,  partition  of  a  manor  was  decreed. 
Co.  Litt  32  a.,  164  &,  165  a.  Clarendon  v.  Hornby^  1  P.  Wms.  446. 

R,  Palmer  and  Cfreene^  for  the  defendants,  contended  that  the 
court  could  not  partition  a  manor.  First,  the  unity  of  the  manor 
would  be  destroyed ;  and,  secondly,  the  interests  of  the  tenants  of 
the  manor  would  be  affected.  The  courts  leet  could  not  be  severed. 
Lord  Mountjojfs  Case,  5  Co.  3  a.  Sir  Moyle  Finch's  Case,  6  Co.  63 
a.  Reg.  v.  Bucclevffhj  6  Mod.  151.  They  also  referred  to  the*  case 
of  copyholds,  of  which  partition  could  not  be  decreed  prior  to  the 
4  &  5  Vict.  c.  35 ;  and  to  the  case  of  leaseholds,  where  the  interests 
of  the  landlord  would  be  prejudiced  by  partition  ;  in  which  cases  the 
court  would  not  decree  a  partition.  The  act  of  Henry  VHI.,  in 
using  the  word  ''manors,"  contemplated  the  partition  of  a  manor 
where  other  hereditaments  were  involved  in  the  partition ;  so  that  the 
manor  could  be  apportioned  to  one,  and  other  lands  to  the  others.  A 
manor  was  indivisible  in  its  nature,  and  incapable,  as  to  many  of  the 
rights  and  privileges  belonging  to  it,  of  severance  without  being 
destroyed. 

Sir  John  Bomilly,  M.  B.,  said  he  was  of  opinion  that  the  ques* 
tion,  as  to  whether  one  tenant  in  common  was  entitled  to  a  decree 
against  his  co-tenants  for  partitioning  a  manor,  was  concluded  by  the 
statute  of  Henry  VIH.,  which  expressly  comprised  manors.  There 
might  be  some  difficulty  in  carrying  the  partition  into  effect ;  and  this 
was  also  the  case  with  respect  to  an  advowson  or  a  mill.  The  same 
rule  which  was  applied  in  those  cases  might  be  applied  to  a  manor. 
How  the  partition  was  to  be  effected  was  a  subject  to  be  considered ; 
and,  without  expressing  any  opinion  as  to  that,  he  could  not  doubt  that 
there  was  some  mode  of  carrying  it  into  effect 

A  decree  declaring  the  plaintiff's  right  to  a  partition  was  made,  and 
a  reference  was  directed  as  to  what  the  manor  consisted  of,  and  the 
interest  of  the  parties  therein. 
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Korember  14, 1850. 

Jaint'Stock  Companies  Winding-up  Acts  —  Contempt  —  Evidence  — 

Official  Manager^  s  Book. 

A  party,  being  in  contempt  for  not  appearing  before  the  master  and  producing  docnments, 
received  notice  that  a  proceeding  would  be  taken  before  the  master  to  charge  him  with  the 
receipt  of  certain  monejs.  Counsel  was  beard  for  him  before  the  master,  who  decided 
against  him :  — 

Edd^  that  he  was  entitled  to  be  heard  on  appeal  against  the  decision  of  the  master,  notwith- 
standing his  contempt 

A  sum  of  money  was  standing  in  the  names  of  persons  in  the  book  of  a  banker,  and  part 
was  withdrawn  by  means  of  a  check,  and  the  produce  was  traced  to  the  credit  of  the  above 
party  in  the  book  of  his  stock  broker.  The  cneck  could  not  be  found,  but  this  party  was 
charged  with  the  amount :  — - 

Bdd^  that  he  was  properly  chaiged. 

A  sum  of  money  was  placed,  without  notice,  in  the  official  manager's  book  to  the  debit  of 
certain  persons,  and  then  they  received  notice  to  discharge  themselves  by  other  moneys  on 
a  certain  day: — 

EtH  that  the  entry  must  be  removed,  without  prejudice  to  any  question. 

In  this  case,  Mr.  Chadwick,  being  in  contempt  for  not  produdnff 
documents  before  the  master,  gave  a  notice  of  motion,  by  way  of 
appeal  from  the  decision  of  the  master,  by  which  he  had  charged  him 
with  the  receipt  of  certain  moneys. 

Bacon  and  Glasse^  for  the  motion. 

Selwynj  for  the  official  manager,  objected  that  Mr.  Chadwick 
should  not  be  heard,  he  being  in  contempt,  and  even  had  been  ordered 
to  be  committed  for  his  contempt. 

Bacon  and  Glasse,  This  appeal  is  only  a  continuation  of  the  pro- 
ceedings before  the  master,  where  counsel  for  Mr.  Chadwick  appeared 
without  opposition ;  he  has  therefore  a  right  to  be  heard.  Wilson  v. 
Bates,  3  My.  &  C.  197.    King  v.  Bryaniy  Id.  191. 

Selwyn,  Mr.  Chadwick,  before  the  master,  was  only  on  the  defen- 
sive ;  but  here  he  is  an  active  party,  and,  being  in  contempt,  cannot 
be  heard.  Btichanan  v.  Rutterj  1  Camp.  65.  Everett  v.  Prythergeh, 
12  Sim.  763.  Herring  v.  Chbery,  Id.  410.  Wilson  v.  Metcalfe,  Dan. 
Ch.  Prac.  657. 

Knight  Bruce,  V.  C.  How  I  should  have  disposed  of  this  point 
in  the  absence  of  the  two  authorities  cited  for  the  appellant  I  need 
not  say,  nor  perhaps  do  I  know.  Those  two  authorities  being  pro- 
duced, I  think  I  ought  to  allow  the  motion  to  proceed. 

1  15  Jar.  597. 
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Bacon  and  Glasse.  The  motion  is  to  discharge  an  order  of  the 
master,  ordering  Mr.  Chadwick  to  pay  25,000/L,  therein  stated  to  be  a 
sum  in  the  hands  of  Mr.  Chadwick  to  which  the  company  was  prima 
fade  entitled.  This  is  not  a  proper  order  under  the  66th  section  of 
the  Joint-stock  Companies  Winding-op  Act  of  1848.  The  ground 
on  which  the  master  proceeded  was,  that  in  September,  1849,  a  large 
sum  of  money  was  in  the  bank  of  Messrs.  Masterman  &  Co.,  stand- 
ing to  the  account  of  some  of  the  members  of  the  finance  committee 
of  the  company,  and  a  check  for  25,000/.  was  drawn  upon  those 
bankers,  and  was  paid,  and  the  amount  was  traced  to  the  books  of 
Messrs.  Willis  &  Co.,  the  bankers  of  Mr.  Trye,  Mr.  Chadwick's 
stock  broker,  who  had  credited  Mr.  Chadwick  with  that  amount. 
These  reasons,  however  strong,  were  not  sufficient  to  justify  the 
order.  The  check,  moreover,  was  not  produced  before  the  master ; 
and  no  case  was  established  before  the  master,  nor  is  established 
here,  for  the  admission  of  secondary  evidence  of  the  check  or  its 
contents. 

Selwyn^  for  the  official  manager,  was  not  called  on. 

Knight  Bruce,  V.  C.  If  the  existence  and  contents  of  the  check 
had  been  regularly  proved,  there  would  be  nothing  to  dispute  about. 
It  would  not  have  been  necessary  to  enter  into  the  question  of  the 
existence  and  contents  of  the  check,  if  the  check  had  been  regularly 
proved.  Assuming  the  existence  of  a  check  not  to  have  been  proved, 
or  assuming  its  existence  to  be  proved  and  its  contents  not  to  have 
been  proved,  the  material  facts  appear  to  have  been  clearly  proved, 
namely,  that  a  sum  of  25,000/.,  part  of  the  money  of  the  company, 
found  its  way  from  the  bankers  of  the  company  to  the  bankers  of  IVb-. 
Trye,  a  stock  broker,  and  that  he  was  the  agent  of  Mr.  Chadwick,  or 
had  dealings  with  him ;  and  that  in  some  manner  a  sum  of  25,000/., 
which  in  my  judgment  was,  on  the  true  result  of  the  evidence,  plainly 
identified  with  the  25,000/.  already  mentioned,  finds  its  way  into  Mr. 
Chadwick's  hands.  Mr.  Chadwick  has  not  accounted  for  this  circum- 
stance ;  he  has  given  no  explanation  which  rebuts  the  violent  pre- 
sumption raised  against  him ;  and  he  is,  moreover,  in  contempt  for 
not  producing  certain  documents  in  his  possession.  This  is,  therefore, 
an  undefended  case,  and  the  motion  must  be  refused,  with  costs. 

Bacon  and  Gl/isse^  then,  on  behalf  of  Mr.  Chadwick,  moved  that 
the  account  opened  in  the  books  of  the  company  by  the  official  man- 
ager, as  mentioned  in  the  notice  served  on  him,  in  which  the  official 
manager  had  debited  him  and  others,  as  directors,  with  the  sum  of 
106,030/.,  might,  so  far  as  regarded  him,  Mr.  Chadwick,  be  cancelled 
or  discharged,  and  that  his  name  might  be  struck  out  or  erased  from 
the  entry.  That  entry,  made  in  the  official  manager's  book,  was  as 
follows :  "  1845.  Deposits  received  on  53,015  shares,  at  per  share 
2/.,  106,030/."  A  notice,  dated  the  25th  of  June,  1850,  was  given  to 
Mr.  Chadwick,  of  the  official  manager  having  debited  the  directors 
with  that  sum,  and  that  if  they  desired  to  object  to  the  said  entry,  or 
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to  bring  in  any  matter  or  sum  by  way  of  discharge  or  credit  against 
the  same,  they  were  required  to  bring  in  and  substantiate  the  same 
before  the  master  on  the  first  of  July  then  next  By  the  49th  section 
of  the  Joint-stock  Companies  Winding-up  Act  of  1848,  it  was  en- 
acted, <'  That,  as  between  the  contributories,  the  books,  accounts,  and 
documents  of  the  company  until  the  order  absolute,  and  of  the 
official  manager,  or  any  such  receiver  as  aforesaid  after  such  order, 
shall  be  prima  facte  evidence  of  the  truth  of  all  matters  therein  con- 
tained, and  purporting  to  be  therein  recorded." 

[Knig'ht  Aruc€j  V.  C.  The  charge  is  made  ex  parte  and  unproved, 
and  then  you  were. called  upon  to  disprove  it.  Was  that  what  the 
legislature  meant?] 

Seltvyn^  for  the  official  manager.  There  was  a  report  amon^  the 
documents  of  the  company  which  acknowledged  the  receipt  of  this 
particular  sum  now  in  question.  The  master  required  some  evidence 
to  be  given  before  he  allowed  the  entry.  To  require  notice  to  be 
given  in  every  case,  before  the  entry  in  the  official  manfiger's  book, 
would  render  it  impossible  to  proceed  with  the  business.  That  such 
a  course  is  not  necessary,  the  34th,  71st,  and  76th  sections  of  the 
Winding-up  Act  of  1848  plainly  show. 

Knight  Bruce,  V.  C.  The  49th  section  of  the  act  of  1848  pro- 
vides, "  That,  as  between  the  contributories,  the  books,  accounts,  and 
documents  of  the  company  until  the  order  absolute,  and  of  the  offi- 
cial manager,  or  any  such  receiver  as  aforesaid  after  such  order,  shall 
he  prima  Jade  evidence  of  the  truth  of  all  matters  therein  contained, 
and  purporting  to  be  therein  recorded."  Now,  a  book  of  the  official 
manager  has  been  produced  —  a  book  which  had,  and  must  have  had, 
its  origin  after  the  order  for  winding  up,  and  in  that  book  he  has 
debited  several  persons,  of  whom  the  present  applicant  is  one,  with 
the  sura  of  106,030/.  The  consequence  is,  that,  by  law,  it  is  evidence 
against  them  that  they  owe  that  money.  The  burden  is  cast  upon 
them  to  show  that  they  do  not  owe  it  Of  course,  that  is  the  effect 
of  prima  facie  evidence.  It  appears  that  this  entry,  so  made  prima 
fa/ne  against  a  man  that  he  owes  106,0302.,  is  made  in  such  a  book, 
without  hearing  him,  without  consulting  him,  without  serving  him, 
"without  giving  him  any  notice  at  all,  as  I  understand  the  matter. 
The  first  time  he  hears  of  it  is  when  he  is  called  on  to  show  cause 
why  it  should  not  be.  The  master  has  taken  the  course  which  is 
most  consistent  with  natural  justice,  and  has  said  that  it  should  be 
practically  treated  before  him  as  if  it  were  not  prima  facie  evidence, 
namely,  that  the  official  manager  should  begin.  It  is  impossible  not 
highly  to  approve  of  that,  if  I  may  express  an  opinion  upon  it,  sub- 
ject to  the  question  whether  it  is  consistent  with  the  act  of  Parlia- 
ment, which  must  be  obeyed.  The  act  of  Parliament  has  made  it 
prima  facie  evidence.  I  apprehend  that  it  is  impossible  to  dispense 
with  that  provision.  The  consequence  is,  that,  in  my  judgment,  that 
which  is  prima  facie  against  this  gentleman  could  not  be  entered  in 
the  book  without  hearing  him,  without  consulting  him,  without  serving 
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him,  and  without  giving  him  any  notice  that  it  was  made.  The  con- 
sequence is,  that  I  feel  myself  obliged,  in  obedience  to  this  act  of 
Parliament,  to  accede  a  substance  to  this  motion,  not  giving  any 
opinion  what  ought  to  be  done  in  any  other  case,  but  confining  my 
judgment  solely  to  this.  The  application  is,  that  the  account  opened 
in  the  books,  debiting  this  gentleman,  should  be  discharged  so  far  as 
relates  to  him.  But  then  there  is  this  difficulty,  that  he  does  not 
appear  to  have  served  the  persons  who  are  associated  with  him  in 
that  debit.  Now,  if  they  remain  charged  without  him,  they  remain 
without  (if  I  may  use  the  expression)  any  under*contributory,  or 
whatever  it  may  be  called,  and  that  would  be  unjust.  It  appears  to 
me,  that  I  cannot  cast  the  burden  upon  six  alone  which  is  now 
divided  between  seven,  (I  only  give  the  numbers  for  the  sake  of 
giving  an  instance,)  without  giving  them  an  opportunity  of  being 
heard.  The  best  and  most  economical  course  will  be  the  one  most 
consonant  with  justice,  namely,  to  discharge  the  whole  entry  as  to 
every  body,  but  without  prejudice  to  any  question ;  for  as  far  as  I  may 
venture  to, form  an  opinion  on  the  subject,  I  cannot  help  thinking, 
that,  upon  notice  being  given,  the  very  same  result  will  be  arrived  at. 
With  that  I  have  nothing  to  do.  Let  the  account  mentioned  in  the 
notice  of  motion  be  cancelled  or  discharged,  so  far  as  relates  to  the 
debit  of  106,030^     Reserve  the  costs  of  the  motion. 


Robins  v.  Hobbs.^ 

June  14,  1851. 

Stat.  7  4*  8  VicU  c.  70^  for  facilitating'  Arrangements  between  Debtors 
and  Creditors  —  Construction  of  the  8th  Section. 

The  effect  of  the  8th  section  of  stst  7  &  8  Vict  c  70,  for  facilitating  arrangements  between 
debtors  and  creditors,  is  to  rest  in  the  trustee  appointed  under  the  statute  that  portitm  only 
of  the  petitioning  debtor's  estate  which  he  has  proposed  to  give  np,  and  the  creditors  hare 
agreed  to  accept,  in  liquidation  of  his  debts. 

This  was  a  claim  filed  for  the  purpose  of  taking  the  accounts  of, 
and  winding  up,  a  partnership,  which  had  been  carried  on  under 
articles  from  the  18th  of  May,  1838,  down  to  the  18th  of  May,  1845, 
between  the  plaintiff  and  the  defendant,  as  attorneys  and  solicitors. 

M,  A,  Shee^  for  the  plaintiff,  said  an  objection  had  been  taken  to 
the  claim  by  the  defendant  on  the  alleged  ground  of  want  of  interest 
of  the  plaintiff  in  the  subject  matter  thereof.  It  was  said  that  the 
plaintiff  had  petitioned  the  Court  of  Bankruptoy  for  the  benefit  of 
the  act  7  &  8  Vict  c.  70,  intituled  "  An  Act  for  facilitating  arrange- 
ments between  debtors  and  creditors ; "  that  the  proposal,  by  way  of 
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composition,  made  by  such  petition,  had,  with  certain  modifications, 
been  accepted  by  resolutions  of  the  creditors  present  at  the  meetings 
called  under  the  provisions  of  the  act,  and  afterwards  confirmed  by 
the  certificate  of  the  commissioner.  It  was  said  that  a  trustee  had 
been  appointed  at  such  meetings  of  creditors,  and  that  by  the  8th 
section  of  the  act  the  appointment  of  such  trustee  had  the  eiTect  of 
vesting  in  him  all  the  estate  and  effects  of  the  petitioner,  and  that 
consequentiy  the  petitioner  could  no  longer  have  any  interest  in  the 
partnership  effects,  which  could  be  made  the  foundation  of  a  claim 
in  this  court  He  submitted  that  this  objection  could  not  be  sus- 
tained. The  proceedings  taken  by  the  plaintiff  under  the  act  ap« 
peared  to  be  these :  On  the  2dth  of  November,  1849,  the  plaintiff 

S>resented  his  petition  in  due  form  under  the  act,  containing  a  proposal 
or  the  liquidation  of  his  debts,  to  the  effect,  that  for  the  future  pay- 
ment or  compromise  of  his  debts  and  engagements,  the  petitioner 
proposed  to  set  aside  one  sixth  part  of  his  professional  income  for 
the  space  of  ten  years.  It  was  then  proposed  at  the  meeting  to  alter 
the  proposal,  and  ultimately  a  resolution  was  passed  adopting  and 
assenting  to  the  proposal,  with  certain  modifications.  The  proposal, 
as  modified  and  adopted,  was  to  the  effect,  that  the  petitioner  should 
lay  aside  one  sixth  of  the  profits  of  his  practice  as  attorney  and 
solicitor  for  ten  years,  the  petitioner  undertaking  to  render,  on  oath, 
an  account  of  his  annual  profits,  and  to  distribute  the  same  ratably 
amongst  the  respective  creditors ;  and  that  a  trustee  should  be  ap- 
pointed. 

This  resolution  having  been  passed,  one  Mr.  Willmot  was  there- 
upon appointed  the  trustee.  The  second  meeting  of  creditors  was 
held,  under  the  provisions  of  the  4th  section  of  the  statute,  on  the 
12th  of  September,  1850.  At  that  meeting  a  resolution  was  passed 
to  the  effect,  that  the  terms  of  the  arrangement,  assented  to  at  the 
first  meeting  of  creditors,  were  thereby  agreed  to  and  accepted, 
namely,  that  the  petitioner  should  lay  aside  one  sixth  part  of  the 
profits  of  his  practice  as  an  attorney  and  solicitor  for  the  space  of 
ten  years,  the  petitioner  undertaking  to  render  an  account,  upon 
oath,  as  to  the  amount  of  his  annual  profits,  and  to  distribute  the 
same  ratably  amongst  his  creditors.  That  part  of  the  resolution 
passed  at  the  first  meeting,  by  which  Willmot  was  appointed  trustee, 
was  not  confirmed  at  the  second  meeting,  Willmot  having  since 
declined  to  act;  nor  did  the  second  meeting  appoint  any  other  person 
to  act  as  trustee  in  the  place  of  Willmot.  The  resolutions  and 
agreements  thus  passed  were  afterwards  submitted  to,  and  approved 
of  by,  the  commissioner,  who  caused  them  to  be  filed  and  entered 
on  the  records  of  the  Court  of  Bankruptcy,  and  granted  to  the  peti- 
tioner a  certificate  of  such  filing.  Those  being  the  only  proceedings 
taken  under  the  act,  it  could  not  be  said  that  any  trustee  had  been 
actually  appointed.  By  the  5th  ^  section  of  the  act  the  assent  of  the 
creditors  at  the  second  meeting  was  requisite  before  the  arrangement 
adopted  by  the  first  meeting  could  become  binding.     As,  therefore, 

1  The  effect  of  the  material  sections  of  the  act  is  stated  in  his  honor's  judgment 
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the  appointment  of  the  trustee  made  at  the  first  meeting  was  not 
confirmed  at  the  second  meeting,  it  must  be  held  that  no  trustee  had 
been  appointed  in  whom  the  estate  could  vest  The  8th  section  of 
the  act  required  the  actual  appointment  of  a  trustee  as  a  preliminary 
to  the  vesting  of  the  petitioning  debtor's  estate  and  effects  in  a 
trustee.  If,  however,  it  should  be  held  that  a  trustee  had  been 
appointed,  then  he  submitted,  that  the  effect  of  the  8th  section  of 
the  act  was,  to  vest  in  him,  not  the  whole  estate  and  effects  of  the 
petitioning  debtor,  but  only  that  portion  thereof  which  he  had  agreed 
to  give  up,  and  the  creditors  had  agreed  to  accept  in  payment  of 
their  demands. 

Sotdhgat€i  for  the  defendant,  contended,  that,  by  the  5th  section  of 
the  statute,  the  creditors  at  the  second  meeting  could  only  confirm 
the  resolutions  passed  and  agreed  to  at  the  first  meeting.  They  had 
no  power,  to  curtail,  alter,  or  vary  such  resolutions.  In  the  case 
before  the  court,  a  ^stee  had  clearly  been  appointed  by  the  first 
meeting,  and  that  appointment  could  not  be  recalled  at  the  second 
meeting ;  nor  was  it  any  where  said  in  the  statute  that  such  appoint- 
ment required  confirmation.  If,  however,  confirmation  were  neces- 
sary, it  had,  in  effect,  been  confirmed  by  the  commissioner,  who  had 
granted  protection  to  the  debtor  upon  the  understanding  that  his 
property  was  to  vest  in  such  trustee.  A  trustee  having  been  thus 
appointed,  the  8th  section  of  the  statute  would  operate  to  divest 
from  the  bankrupt,  and  vest  in  such  trustee,  the  whole  estate  and 
effects  of  the  petitioning  debtor,  in  the  same  manner  and  to  the  same 
extent  as  if  the  trustee  were  an  assignee,  and  the  debtor  a  bankrupt, 
under  the  statutes  relating  to  bankrupts.  That  being  so,  the  plaintiff 
had  clearly  no  interest  in  the  partnership  estate ;  and  the  claim  ought, 
therefore,  to  be  dismissed,  with  costs. 

Sir  George  Turner,  V.  C.     Having  regard  to  the  provisions  of 
this  act,  I  think  I  cannot  allow  this  objection.     The  scheme  of  the 
act  appears  to  be  this.     The  1st  section  enables  any  debtor,  not 
being  a  trader  within  the  meaning  of  the  Bankrupt  Acts,  who 
b  unable  to  meet  his  engagements,  with   the  concurrence  of  one 
third  in  value  of  his  creditors,  to  present  a  petition  to  the  Court  of 
Bankruptcy,  setting  forth  a  full  account  of  his  debts  and  the  con- 
sideration thereof,  and  also  a  full  account  of  his  estate  or  efi*ects, 
whether  in  possession,  reversion,  or  expectancy,  and  of  all  debts  and 
rights  due  to  or  claimed  by  him,  and  of  all  property,  of  what  kind 
soever,  held  in  tmst  for  him  ;  and  also  setting  forth  that  he  is  unable 
to  meet  his  engagements  with  his  creditors,  and  the  true  cause  of 
such  inability ;  and  also  setting  forth  such  proposal  as  he  is  able  to 
make  for  the  future  payment  or  the  compromise  of  such  debts  or 
engagements,  and  that  one  third  in  number  and  value  of  his  creditors 
have  assented  to  such  proposal ;  and  praying  that  such  proposal  (or 
such  modification  thereof  as  by  the  majority  of  his  creditors  should 
be  determined)  should  be  carried  into  effect  under  the  superintend- 
ence and  control  of  the  said  court;  and  that  he,  the  petitioning 
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debtor,  should  in  the  mean  time  be  protected  from  arrest  by  order 
of  the  said  court  The  3d  and  3d  sections  do  not  appear  to  be 
material  to  the  present  question.  The  4th  section  provides,  that  if 
at  such  meeting  of  creditors,  the  major  part  in  value,  or  nine  tenths 
in  value,  or  nine  tenths  in  number  whose  debts  exceed  20/.,  shall 
assent  to  the  proposal  of  such  petitioning  debtor,  or  to  any  modifica* 
tion  thereof,  the  president  of  such  meeting  shall  appoint  another 
meeting  of  the  creditors  of  such  petitioning  debtor,  to  be  held  at  the 
time  and  on  the  notices  therein  specified.  The  5th  section  of  the 
act  provides,  that  if  at  such  second  meeting  of  creditors  three  fifths 
in  number  and  value,  or  nine  tenths  in  value,  or  nine  tenths  in 
number  whose  debts  exceed  20/.,  shall  agree  to  accept  such  arrange- 
ment or  composition  as  was  assented  to  at  the  first  meeting  of 
creditors,  and  shall  reduce  the  terms  thereof  into  writing,  and  sign 
the  same,  such  resolution  or  agreement  (subject  to  such  confirmation 
as  is  thereinafter  enacted)  shall  thenceforth  be  binding  and  of  full 
force,  as  well  against  the  said  petitioning  debtor  as  against  all  per- 
sons who  were  creditors  of  the  said  petitioning  debtor  at  the  date  of 
the  said  petition,  and  who  had  notice  of  the  said  several  meetings  of 
creditors ;  provided,  however,  that  such  resolution  or  agreement  shall 
not  be  valid  unless  one  full  third  in  number  and  value  of  all  the 
creditors  of  such  petitioning  debtor  were  present  at  such  second 
meeting,  either  in  person  or  by  an  authorized  agent.  The  6th  section 
provides,  that  within  fifteen  days  next  after  the  passing  of  such  reso- 
lution or  agreement,  the  same  shall  be  submitted  to  the  commissioner 
acting  in  the  matter  of  the  petition,  who,  if  he  shall  think  the  same 
reasonable  and  proper  to  be  executed  under  the  direction  of  the  court, 
shall  cause  the  same  to  be  filed  and  entered  of  record  therein,  and 
shall  grant  to  such  petitioning  debtor  a  certificate  of  such  filing,  and 
shall  from  time  to  time  indorse  on  such  certificate  his  protection  of 
such  petitioning  debtor  from  arrest,  who  is  thereupon  to  be  free  from 
arrest  at  the  suit  of  any  person  being  his  creditor  at  the  date  of  the 
petition.  The  7th  section  enables  the  commissioner  to  grant  a 
limited  or  conditional  freedom  from  arrest.  Then  comes  the  8th 
section,  by  which  it  is  enacted,  <^  That  from  and  after  the  date  of  the 
filing  of  the  resolution  and  agreement  previously  mentioned,  all  the 
estate  and  effects  of  such  petitioning  debtor  shall  vest  in  the  trustee 
(if  any  such  should  be  appointed)  by  virtue  of  such  resolutions,  and 
without  any  deed,  as  fully  as  if  such  trustee  were  an  assignee  under 
the  statutes  relating  to  bankrupts ;  and  that  every  such  trustee  may 
sue  and  be  sued  as  if  he  were  such  trustee  in  bankruptcy."  The 
9th  section  provides  for  the  audit  of  the  accounts  of  all  moneys, 
estates,  and  effects  of  such  petitioning  debtor  come  to  the  hands  of 
the  said  trustee. 

Now,  it  appears  in  the  present  case  that  the  plaintiff  has  taken 
the  benefit  of  this  act,  and  that  the  petition  presented  by  him  for 
that  purpose  stated  the  amount  of  his  debts,  and  also  the  particulars 
of  which  his  estate  and  effects  consisted.  It  gave  a  full  account  of 
his  estate  and  effects,  which  appeared  to  consist  of  shares  in  patents. 
The-  proposal  thereby  made  by  the  petitioner  was  to  set  apart  one 
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sixth  of  his  professional  income.  A  first  meeting  was  then  held,  and 
the  creditors,  I  assume,  adopted  that  proposal,  with  the  modification 
that  a  trustee  should  be  appointed.  Now,  what  is  the  meaning  of 
that  modification  ?  Does  it  not  mean,  in  the  ordinary  sense,  that  a 
trustee  should  be  appointed  of  that  which  the  petitioner  proposed  to 
give  up  for  the  benefit  of  his  creditors,  and  by  means  of  which  the 
arrangement  proposed  was  to  be  carried  out?  The  proposal  so 
modified  having  been  accepted,  a  second  meeting  was  convened,  and 
the  proposal  assented  to  by  the  first  meeting  was  confirmed  by  the 
second.  I  agree  entirely  with  Mr.  Southgate,  in  thinking  that  the 
creditors  at  the  second  meeting  have  no  power  to  vary  the  proposals 
made  at  the  first.  Then  came  the  confirmation  of  the  commis- 
sioner, which  follows  the  resolution  made  at  the  second  meeting. 
The  matter,  therefore,  stands  thus :  There  has  been  an  agreement 
by  which  the  debtor  is  to  give  up  one  sixth  of  his  future  professional 
income  for  ten  years,  and  a  trustee  is  to  be  appointed. 

In  looking  at  the  8th  section  of  the  act,  I  have  to  consider  what  is 
the  meaning  of  the  words,  ^<  all  the  estate  and  effects  of  the  petition- 
ing debtor  shall  vest  in  a  trustee,  (if  any  such  should  be  appointed.") 
The  argument  is,  that  the  necessary  effect  of  a  trustee  being  ap- 
pointed is  to  vest  the  whole  of  the  petitioner's  property  in  such 
trustee  for  the  benefit  of  his  creditors.  I  think  it  would  be  too  strong 
a  construction  of  the  8th  section  to  hold  that.  The  meaning  ap- 
pears to  me  to  be,  that  all  that  part  of  the  estate  and  effects  of  the 
petitioning  debtor  shall  vest  in  the  trustee,  which  the  petitioner  has 
proposed  to  give  up,  and  the  creditors  have  agreed  to  accept.  It  is 
not,  I  think,  the  intention  of  the  statute  to  superadd  to  the  property 
accepted  by  the  creditors  the  whole  of  the  property  of  the  petitioning 
debtor,  and  to  vest  it  in  the  trustee ;  nor  do  I  think  that  the  appoint- 
ment of  a  trustee  under  the  act  has  the  effect  of  vesting  such  addi- 
tional property  in  him.  That  this  is  the  legal  construction  is,  I  think, 
strongly  shown  by  the  terms,  "  if  any  such  should  be  appointed," 
which  occur  in  the  8th  section  of  the  statute,  and  from  which  I 
should  infer,  that  what  was  intended  by  the  8th  section  was  to  vest 
in  such  trustee  that  part  of  the  petitioning  debtor's  property  only  of 
which  he-  shall  be  appointed  trustee.  I  think,  therefore,  that  this 
objection  cannot  be  allowed. 
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Ex  parte  Cookson  ;  in  re  The  London,  Newbury,  and  Bath 

Direct  Railway  Company.* 

November  8,  1850. 

Joint-stock  Companies  Winding-up  Acts  —  Petition  to  dissolve  — 

Suit. 

A  company  was  formed  for  making  a  particnlar  railway :  another  company  agreed  to  bny 
up  the  scheme  for  15,000/.,  or  by  givmg  preference  Bhores ;  5000/.  waa  paid.  A  petition 
was  presented  for  winding  np  the  affairs  of  the  particular  company,  on  the  ground  that 
although  there  were  no  demands  on  it,  yet  that  there  was  the  remaining  10,000/.  due  from 
the  Great  Western  Company  divisible  among  the  shareholders.  The  petition  was  dis- 
missed, without  prejudice  to  a  suit. 

The  petition  in  this  case  was  presented  by  Joseph  Cookson,  and 
prayed  the  dissolution  and  winding  up  of  the  above-named  company, 
under  the  Joint-stock  Companies  Winding-up  Acts.  It  appeared  that 
in  1845  a  scheme  was  projected  for  converting  the  Kennett  and  Avon 
Canal  into  a  railway,  and  the  above-named  company  was  formed 
for  that  purpose,  but  in  July,  1846,  at  the  second  reading  of  the  bill 
in  the  House  of  Commons,  was  abandoned.  The  Great  Western 
Railway  Company,  who  had  opposed  the  scheme,  agreed,  on  the 
abandonment,  to  pay  the  parties  15,000^,  or  give  them  the  option  of 
taking  preference  shares  in  a  railw^ay  then  intended  to  be  formed 
from  Hungerford  to  Westbury,  and  which  the  Great  Western  Rail- 
way Company  had  bought,  and  intended  to  call  ^<  The  Berkshire  and 
Hampshire  Railway  Company."  Of  this  sum  of  15,000/.,  5000/.  had 
been  paid,  and  Mr.  Cookson,  the  petitioner,  elected  to  take  the  prefer- 
ence shares ;  but  by  his  petition  he  contended  that  the  10,000/.  not 
paid  was  still  due  to  the  London,  Newbury,  and  Bath  Direct  Rail- 
way Company,  and  ought  to  be  distributed  among  the  shareholders 
of  that  company,  against  whom  there  were  no  demands. 

The  Attorney  General^  and  W.  M.  JameSj  for  the  petition. 

Malinsj  and  W.  Bovill,  for  the  respondents. 

Knight  Bruce,  V.  C.  This  is  a  petition,  presented  in  1850,  by  a 
gentleman  who  is  or  was  a  shareholder  in  a  company,  or  intended 
company,  called  "  The  London,  Newbury,  and  Bath  Direct  Railway 
Company,"  which  has  become  entirely  abortive  so  long  ago  as  some 
time  in  1846.  It  is  presented  by  that  gentleman,  not  in  consequence 
of  any  claim  or  demand  that  has  been  made  upon  him,  or  any  lia- 
bility under  which  he  apprehends  himself  to  be,  for  no  such  case  has 
been  suggested,  and  there  does  not  appear  to  be  any  reason  to  be- 
lieve that  he,  as  a  member  of  that  abortive  scheme,  or  a  late  member 
of  it,  will  be  made  inconveniently  subject  to  any  claim,  demand  or 
liability  of  this  kind.     The  avowed  object  of  the  petition  is  to  recover 
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against  persons,  or  a  body  of  persons,  not  parties  to  this  proceeding, 
a  sum  of  money,  which  it  is  said  forms  part  of  the  funds  of  this  com- 
pany, which  has  ceased  to  have  any  effective  existence,  namely,  a 
sum  of  10,000^,  which,  it  is  said,  is  due  from  the  Great  Western 
Railway  Company,  whom  I  am  bound  to  treat  as  strangers  to  this 
petition,  and  cannot  be  affected  by  any  thing  that  has  taken  place,  or 
may  take  place  upon  it.  It  has  been  substantially  conceded — and  I 
think  with  propriety  —  that  supposing  that  sum  of  10,000/.  not  to  be 
outstanding  and  due,  supposing  the  claim  of  this  company  and  its 
members  in  respect  of  it  to  have  been  satisfied,  there  would  be  no 
advantage  —  no  substantial  advantage  —  in  proceeding  under  the 
Winding-up  Acts.  Now,  if  it  were  necessary  for  the  purpose  of 
justice  to  come  to  a  conclusion  upon  the  question,  whether  that  sum 
of  10,000/.  is,  in  fact,  outstanding  as  alleged,  or,  in  fact,  due  as  is 
contended,  I  should  pause  before  acting  upon  the  opinion  which  I 
now  entertain,  for  I  certainly  have  an  opinion  on  that  point ;  but  it  is 
not  necessary  to  the  performance  of  my  duty,  as  I  understand  it,  to 
declare  or  form  a  judicial  opinion  upon  that  subject  In  one  of  the 
alternatives,  if  the  sum  of  10,000/.  has  been  satisfied,  there  can  be  no 
object  in  pursuing  the  matter;  but  if  it  is,  in  fact,  outstanding,  what 
greater  advantage  is  to  be  gained  from  it?  Is  it  proper,  when  there 
is  no  unfairness  in  the  conduct  of  the  affiairs  of  the  company,  to  say 
that  it  ought  to  be  wound  up  ?  Is  it  right  to  subject  all  the  share- 
holders in  the  company,  upon  the  application  of  any  one  of  them,  to 
such  a  proceeding  under  these  acts  of  Parliament,  for  the  purpose  of 
recovering  a  single  portion  of  the  property  which  is  said  to  belong  to 
them  ?  I  apprehend  it  is  not ;  and  that,  if  money  is  due,  the  laws 
and  institutions  of  the  country,  independently  of  those  acts  of  Par- 
liament, afford  a  course  of  procedure  by  no  means  inconvenient  or 
expensive  to  give  effect  to  a  right  of  that  description.  In  the  present 
case,  all  fraud,  all  impropriety  of  conduct,  are  wholly  out  of  the  way. 
The  petitioner  alleges  that  10,000/.  is  due,  from  a  body  of  strangers 
to  this  petition,  to  the  funds  of  this  company,  which  has  ceased  to 
have  any  effectual  existence.  If  he  is  right,  he  can  sue  for  it  on  be- 
half of  himself  and  of  others  who  are  interested  with  him.  I  do  not 
see  that  I  shall  usefully  advance  his  rights,  or  act  consistently  with 
what  is  due  to  the  convenience  and  rights  of  other  persons,  by  acceding 
to  the  proposed  mode  of  obtaining  the  institution  of  a  suit  for  that 
purpose.  That  is  all  it  would  lead  to.  I  am  therefore  of  opinion, 
that  the  petition  must  be  dismissed,  without  prejudice  to  a  suit 
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June  6,  and  December  5  and  6|  1850. 

Attorney  and  Client  —  Infant  —  Costs  —  Setting  aside  Sale  —  Specific 

Performance, 

An  Attomej  for  three  brothers,  on  behalf  of  one  of  thcmf  a  minor,  lotted  and  put  up  to  sale 
an  estate  belonging  to  the  three,  and  bid  for  in  person,  and  became  the  purchaser  of  part, 
and  signed  a  contract  for  the  same,  bat  paid  no  deposit  He  subseqaently  took  possession 
of  the  estate.  The  client,  after  attaining  twenty-one,  five  months  after  the  sale,  received 
money  from  the  attorney  amounting  to  more  than  his  share  of  the  purchase  money  of  the 
property  bought  by  the  attorney.  Three  years  afterwards  he  filed  his  bill  to  set  aside  the 
sale  on  the  ground  of  fraud.  The  charges  of  fraud  were  not  supported  by  evidence.  The 
bUl  was  held  to  be  filed  too  late,  and  was  therefore  dismissed,  but,  in  consequence  of  the 
conduct  of  the  attorney  in  the  matter  of  the  sale,  without  costs. 

The  attorney  filed  his  bUl  for  the  specific  performance  of  the  agreement,  but  the  conrt  refused 
to  interfere,  and  dismissed  his  bill  also,  and  with  costs. 

This  was  a  bill  filed  by  Edmund  Salmou  against  the  defendant 
Cutts,  an  attorney,  praying  a  declaration  that  a  sale  made  to  him  by 
the  plaintiff  while  an  infant  might  be  declared  fraudulent  and  voia, 
and  that  the  property  might  be  put  up  for  resale,  and  praying  other 
relief.  The  bill  charged  that  Air.  Cutts  had  lotted  the  property  with 
a  view  to  his  own  benefit  and  advantage,  in  becoming  a  purchaser 
of  a  certain  part,  and  otherwise  conducted  the  sale  so  as  to  obtain 
undue  advantage,  and  that  the  proceedings  at  the  sale  were  alto- 
gether irregular.  The  plaintiff  examined  as  a  witness  the  clerk  of  the 
defendant,  but  did  not  read  his  evidence  at  the  hearing.  The  details 
of  the  case  are  stated  in  the  judgment  of  the  court. 

MaUns  and  Craiffj  for  the  plaintiff. 

James  Parker^  Lee^  and  F.  &  WUliams^  for  the  defendant  Cutts. 

C.  P.  Cooper  and  Elderton^  for  other  defendants. 

Knight  Bruce,  V.  C.  In  1845,  the  plaintiff,  who  was  not  then 
of  age,  and  his  two  brothers,  who  were  of  age,  were  seized  in  fee 
of  landed  property  in  Essex,  subject  to  an  estate  which,  under  their 
uncle's  will,  was  vested  in  trustees  until  the  plaintiff  attained  his 
majority.  The  trustees  do  not  seem  to  have  had  any  extended 
interest  Mr.  Salmon  had  been  bred  a  farmer,  and  was  at  the  time,' 
though  a  minor,  in  the  occupation,  on  his  own  account,  of  part  of 
the  property,  which  is  callea  "  Salmon's  Farm,"  and  which  is  the 
subject  of  the  present  suit  The  defendant  John  Cutts  was  a 
neighboring  attorney  of  considerable  fortune,  standing,  and  experi- 
ence, in  whose  service  one  of  the  plaintiff's  brothers  was  living  or 
had  lived,  as  bailiff.  A  portion  of  Cutts's  landed  property  joined 
Salmon's  farm.     The  defendant  was  employed  by  the  three  brothers 
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to  put  their  property  up  for  sale  by  auction.  He  accordingly 
instructed  an  auctioneer  to  prepare  particulars  and  conditions  of 
sale,  and  he  was  mentioned  in  them  as  one  of  the  persons  to  be 
referred  to  for  information.  It  is  plain  on  the  face  of  them  that  he 
was  the  vendor's  attorney,  but  they  contained  no  intimation  of  the 
plaintiff's  minority.  The  auction  took  place,  all  the  lots  were  sold, 
and  the  sales  were  all  completed  except  the  lot  consisting  of  Sal- 
mon's farm,  for  which  Mr.  Cutts  was  openly  the  bidder  in  person, 
and  was  the  last,  and  was  declared  the  best  bidder  and  the  purchaser, 
and  the  auctioneer  signed  the  usual  or  some  documents.  One  of  the 
conditions  required  an  immediate  deposit  of  10/.  per  cent  on  the 
purchase  money ;  but  this,  as  to  the  lot  in  question,  was  not  attended 
to.  The  purchase  of  this  property,  of  which  the  plaintiff  was,  in 
1845,  the  immediate  owner,  has  never  been  completed.  Cutts,  who 
was  a  bidder  and  purchaser  on  his  own  account,  obtained  possession 
of  it  partly  by  himself  and  partly  by  a  tenant,  and  has  ever  since 
been  in  possession.  The  price  at  which  it  was  knocked  down  to 
him,  if  so  much  as  six  sevenths  of  its  value,  was  very  little,  if  any 
thing,  more,  according  to  my  calculations  on  the  evidence  before  me. 
The  auction  took  place  in  June,  and  the  plaintiff,  not  having  at- 
tained his  majority  till  November  following,  there  was  no  contract 
between  the  parties,  unless  one  can  be  implied  from  some  subsequent 
confirmation.  But  the  plaintiff,  in  the  interval  between  the  end  of 
1845  and  the  filing  of  the  bill  in  1848,  repudiated  it ;  yet  he  received 
from  Cutts  at  various  times  sums  exceeding  200/.,  forming  rather 
more  than  one  fifth  of  the  plaintiff^s  share  of  the  purchase  money  of 
the  lots.  This  and  other  circumstances  exhibit  symptoms  of  ac- 
quiescence in  the  sale,  and  I  am  of  opinion,  therefore,  that  the  bill 
has  been  filed  too  late,  and  ought  to  be  dismissed,  more  especially 
as  the  plaintiff  is  probably  not  without  his  remedy  at  law.  The 
most,  or  perhaps  the  only,  material  question  is  as  to  the  costs.  It 
has  been  ably  argued  that  the  defendant  oufi;ht  to  have  hb  costs, 
especially  as  it  has  been  contended  that  the  bin  contains  exaggerated 
and  nearly  untrue  statements,  and  imputes  fraud  to  an  extent  and 
in  a  manner  in  which,  if  there  is  in  any  sense  fraud,  the  evidence 
does  not  sustain.  Certainly,  the  complexion  of  some  of  the  allega- 
tions of  the  bill  —  a  thick  and  heavy  volume  — and  the  fearful  bulk 
to  which,  by  such  allegations  and  otherwise,  the  evidence  has  been 
swollen ;  the  number  of  issues  which,  without  necessity,  the  plaintiff 
has  raised,  and  has  not  wholly  or  partially  succeeded  in  justifying, 
'on  the  ground  of  fraud ;  the  circumstance  that  the  plaintiff'  and  his 
brothers  certainly  wished  to  sell  the  farm,  or  probably  intended  to 
sell  it,  and,  if  it  is  to  be  taken  from  the  defendant's  answer,  the  small- 
ness  of  the  difference  in  the  price  which  may  be  expected  to  be 
obtained  from  a  resale  of  the  farm;  the  difficulty  or  impossibility 
under  which,  as  Mr.  James  Parker  has  well  said,  the  nature  of  the 
charges  places  a  professional  man  as  to  compromising  the  suit ;  the 
questionable  importance,  the  very  doubtful  utility  to  the  plaintiff 
(even  had  acquiescence  not  been  established)  of  becoming  a  plaintiff 
in  equity  at  all;  all  these  considerations  and  reasonings  appear  to 
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me,  notwithstanding  the  ease  of  Mouniesquieu  v.  SawdySy  18  Ves. 
302,  decided  by  no  less  a  judge  than  Lord  Eldon,  to  make  this  a 
strong  case  if  the  defendant  is  not  to  have  his  costs.  But,  neverthe- 
less, I  think  it  right  to  refuse  them  to  him,  and  not  merely  on  the 
authority  of  that  case  before  Lord  Eldon.  If  an  attorney  in  the 
country,  of  standing  and  experience,  will  set  such  an  example  to  the 
younger  members  of  his  profession,  and  exhibit  such  a  spectacle  to 
the  world  as  buying  property  which  he  is  employed  to  sell,  and  so 
dealing  in  the  case  of  a  client  who  is  a  youth,  in  the  position  of  a 
small  farmer,  to  say  nothing  of  putting  up  an  infant's  landed  estate 
for  sale  by  auction,  and  that  without  apprizing  the  public  of  the  fact 
of  his  minority ;  such  an  attorney  must  not  be  overpowered  with 
surprise,  or  expect  to  meet  an  exuberance  of  sympathy,  if  he  shall 
find  his  motive  harshly  constrained  and  roughly  described.  His  pro- 
ceedings, however,  I  agree,  cannot  justify  oppressive  litigation,  and, 
above  all,  cannot  excuse  untrue  assertion.  But  in  cases  of  this 
nature  there  is  a  public  as  well  as  a  private  interest  to  be  considered. 
Mr.  Cutts  is  a  member  of  an  important  profession,  placing  him  not 
merely  in  the  position  of  a  private  individual ;  society  has  conferred 
privileges  upon  him ;  to  that  society  he  owes  an  example,  he  owes 
duties;  he  must  acknowledge  obligations  which  a  merely  private 
person  does  not.  Although  disapproving  of  much  that  I  see  before 
me  on  the  part  of  the  plaintiii^  and  doubting  very  much  whether  the 
suit  has  not  originated  less  in  the  plaintiff's  spontaneous  views  than 
in  the  suggestions  of  another  person,  who  might,  with  equal  credit  to 
himself,  have  been  less  communicative,  and  recollected  more  carefully 
what  is  thought  of  him  who  betrays  confidence,  even  by  those  for 
whom  it  is  betrayed,  I  consider  it  to  be  due  to  this  great  profession 
and  the  public  interests,  as  well  as  to  the  private  rights  of  the  two 
present  litigants,  to  say,  that  a  member  of  the  legal  body,  who  has 
acted  as  Mr.  Cutts  admits  himself  to  have  done,  shall  not  be  indem- 
nified by  his  client  from  the  expense  even  of  such  a  litigatioi^  as  this. 
Let  the  bill  be  dismissed,  without  costs ;  and  let  it  be  understood 
that  I  have  intimated  no  opinion  what  I  might  have  done  if  that  suit 
had  been  commenced  two  years  earlier. 

December  5  and  6,  3850.  The  suit  of  Cutis  v.  Salmon  was  now 
heard.  The  object  of  it  was  to  obtain  the  specific  performance  of  the 
agreement  for  the  sale. 

James  Parker^  Lee,  and  F,  &  Williams^  for  the  plaintiff. 

Malins  and  Craig^  for  the  defendant  Edmund  Salmon. 

C,  P.  Cooper  and  Eldertotij  for  the  other  defendants. 

Knioht  Bruce,  V.  C.  Some  lands  in  Essex,  belonging  to  three 
young  men,  brothers,  one  being  at  the  time  a  minor,  were  put  up  to 
sate  by  auction  in  1845,  in  the  country.  The  plaintiff,  Mr.  Cutts,  an 
experienced  attorney  in  the  neighborhood,  was  consulted  profession- 
ally in  the  matter,  as  the  solicitor  for  the  three  vendors.  He  became 
a  bidder  at  the  sale  openly  for  one  of  the  lots,  not  the  only  but  the 
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highest  bidder,  and  it  was  knocked  down  to  him.  Of  course,  prima 
facie^  such  a  transaction  is  not  enforcible  in  a  court  of  equity ;  is 
one  which  the  vendors  are  entitled  to  treat  as  good  for  nothing  as 
against  them ;  but,  nevertheless,  it  is  competent  for  the  solicitor  to 
show,  if  he  can,  special  circumstances  which  may  take  the  case  out 
of  the  general  rule,  and  entitle  him  to  have  the  purchase  completed. 
The  question  is,  whether  he  has  done  so.  Mr.  Cutts  says,  and 
probably  with  accuracy,  that  the  reason  which  induced  him  to  buy 
was,  that  these  particular  fields  form  a  corner  which  he  is  desirous 
of  having,  as  it  adjoins  his  estate ;  that  the  defendants  caused  the 
auctioneer  to  combine  the  fields  in  one  lot  >^dth  other  lands,  to  render 
them,  in  the  dialect  of  the  auction  room,  "  heavy."  That  fact  and 
the  argument  founded  upon  it  do  not  seem  to  me  worthy  of  atten- 
tion. He  purchased  without  any  communication  with  the  defendants 
before  the  sale.  Had  they  been  older  or  more  experienced  men,  or 
men  of  a  position  in  society  materially  different  from  their  actual 
position,  there  might  have  been  great  weight  in  that  argument,  for  I 
believe  there  was  no  such  communication.  The  defendants  were  all 
very  young;  the  eldest  was  a  shopkeeper  or  a  farmer;  the  second,  a 
farm  bailiff^  in  the  plaintiff's  service  at  the  time ;  and  the  third,  a 
farmer  and  a  minor;  and  I  cannot  attribute  to  them  a  sufficient 
knowledge  of  the  nature  and  probable  effect  of  the  consequence  of 
a  bidding  at  an  auction  by  the  attorney  to  hold  them  bound.  The 
plaintiff  might  have  informed  them  before  the  bidding,  but  he  did 
not  do  so.  He  might  have  interposed  a  professional  man  between 
himself  and  them,  but  he  did  not  do  so.  He  might  possibly  have 
taken  a  course  which  (subject  to  the  question  of  the  youngest 
brother's  minority)  might  have  maintained  the  purchase,  but  he  did 
not  do  so.  The  next  question  is,  whether  there  has  been  any  subse- 
quent confirmation  or  acquiescence  by  the  defendants.  In  the  case 
of  a  contract  by  a  solicitor  for  the  purchase  of  his  client's  interest, 
the  confirmation  or  acquiescence,  sufficient  to  give  the  solicitor  a 
good  title  to  specific  performance,  must  be  strong  and  plain.  I  do 
not  think  it  is  so  here.  The  conduct  of  the  defendants  since  the 
auction,  notwithstanding  their  station  in  the  world,  has  been  such 
that  it  may  be  thought  a  strong  measure  not  to  give  specific  per- 
formance ;  but  the  importance  to  society  of  holding  a  strict  hand 
over  dealings  between  a  solicitor  and  his  client  when  they  are  bar- 
gaining together,  so  far  as  the  solicitor  is  concerned,  renders  it,  in  my 
judgment,  in  such  a  case  as  the  present,  proper  to  exercise  the  judi- 
cial discretion  of  the  court,  in  a  suit  for  specific  performance,  to  dis- 
miss the  bill,  and  leave  Mr.  Cutts  at  liberty  to  proceed  at  law  against 
the  defendants  as  he  may  be  advised,  and  to  take  any  further  pro- 
ceedings in  the  other  suit  lately  before  Sbr  Lancelot  Shadwell,  V.  C, 
and  now  before  Sir  Robert  Bolfe,  V.  C.  I  shall  dismiss  the  bill,  and 
if  the  plaintiff  is  willing  to  give  up  the  estate  by  a  day  to  be  steited, 
I  will  do  so  without  costs ;  and  I  will  give  him  the  choice  whether 
he  will  take  that  course,  or  have  his  bill  dismissed  with  costs. 

The  offer  made  by  the  court  of  giving  up  the  estate  being  declined, 
the  bill  was  dismissed,  with  costs. 
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Dbbkb  v.  Stanhope.^ 

Jane  12,  1851. 

Winding'Up  —  Stay  of  Proceedings. 

A  bill  wu  filed  by  the  shareholders  afainst  the  directors  of  a  company,  containing  allega- 
tions of  misoondnct  on  the  part  of  the  directors,  and  praying  an  account,  and  mat  the/ 
might  be  restrained  from  interfering  with  the  companj.  Several  proceedings  we)«  taken, 
and  six  jears  afterwards  a  winding-np  order  was  obtained  by  one  of  the  defendants.  The 
plaintiffs  opposed  it,  and  afterwards  proceeded  with  the  suit  and  got  all  the  answers  in. 
They  now  moved  to  hare  the  proceedings  in  the  soit  stayed*    Motion  refused. 

The  original  bill  in  this  case  was  filed  in  December,  1842,  by  some 
of  the  shareholders  in  the  Marvlebone  Joint-stock  Banking  Company, 
on  behalf  of  themselves  and  the  other  shareholders,  against  the 
directors,  and  contained  allegations  of  misconduct  on  the  part  of  the 
directors,  particularly  with  respect  to  certain  promissory  notes,  and 
prayed  an  account  against  the  directors,  and  that  the  promissory 
notes  might  be  delivered  up  to  be  cancelled,  and  that  the  defendants 
might  be  restrained  from  acting  in  the. affairs  of  the  company.     The 
bill  was  amended  several  times,  and  several  answers  were  put  in, 
when,  in  December,  1848,  an  order  for  winding  up  the  company  was 
made  upon  two  petitions,  one  by  the  representatives  of  a  deceased 
shareholder,  and  one  by  Walker,  a  director,  and  defendant  in  the  suit 
of  Deeks  v.  Stanhope.     The  plaintiffs  in  the  suit  moved,  before  the 
lord  chancellor,  to  have  the  order  discharged,  but  their  application 
was  refused.     (13  Jur.  157.)     Subsequently  to  this,  in  August,  1849, 
the  defendant  Walker  put  in  his  answer  to  the  bill  in  Deeks  v.  Stan^ 
hopCf  to  which  the  plaintiiis  excepted,  and  a  further  answer  was  put 
in  in  April,  1850 ;  the  answers  were  all  got  in,  but  no  further  pro- 
ceedings were  taken.    A  supplemental  bill  was  also  filed  in  December, 
1849,  to  which  Walker  demurred,  (Deeks  v.  Walker^  19  L.  X,  (n.  s.) 
Ch.  274,)  and  his  demurrer  was  allowed.     The  plaintiffs  appealed 
from  that  decision,  and  the  appeal  was  pending  before  the  lord  chan- 
cellor.    The  plaintiffs  now  moved  that  all  further  proceedings  in  the 
causes  might  be  stayed  until  after  the  affairs  of  the  company  had 
been  wound  up  under  the  winding-up  order.     The  plaintiffs  filed 
affidavits  to  the  effect,  that,  in  proceeding  under  the  order,  the  various 
questions  raised  by  the  plaintifls  would  be  adjudicated  upon  by  the 
master.     Walker  nled  affidavits  to  the  effect  that  the  questions  raised 
in  the  suit  must  be  settled  before  the  master  could  proceed  on  the 
winding  up. 

Bethelj  RoUj  and  Olasse,  in  support  of  the  motion.  This  is  simi- 
lar to  the  case  of  two  suits,  in  one  of  which  a  decree  has  been 
obtained,  and  in  which  all  the  relief  sought  in  the  other  suit  can  be 
obtained.     The  order  for  winding  up  is  equivalent  to  a  decree. 

I  15  Jar.  6ia 

VOL.  ▼.  9 


98  COURTS  OP  CHANCERY,  1851. 

DeekB  v.  Stanhope. 

Siuart  and  Cokj  for  Walker  and  another  director,  opposed.  Our 
clients  have  been  harassed  for  six  or  seven  years  by  the  proceedings 
in  the  suit,  and  these  very  persons  opposed  the  winding  up.  Sect.  58 
of  the  Winding-up  Act  i^as  expresslv  frame4  to  meet  such  a  case, 
and  says  that  nothing  in  that  act  shall  affect  any  actions,  suits,  or 
other  proceedings  pending  at  the  date  of  the  petition  for  winding  up. 
The  lord  chancellor  has  decided  that  this  company  shall  be  wound  up, 
{Ec  parte  Walker j  13  Jur.  157,)  but  that  cannot  be  done  till  the  ques- 
tions raised  in  the  suit  are  disposed  of. 

ScmUigaie^  {Malins  with  him,  absent,)  for  another  defendant  The 
suit  is  not  so  extensive  as  the  winding-up  order,  for  it  does  not  pray 
that  the  company  may  be  wound  up.  Deeks  v.  Stan/iqpej  14  Sim. 
57 ;  8  Jur.  349 ;  Ec  parte  biderwick^  13  Jur.  946.  My  client  has 
had  various  charges  of  fraud  and  misconduct  made  against  him, 
which  still  remain  on  the  record,  and  which  he  is  entiUed  to  have 
disposed  of;  and  if  the  charges  prove  false,  he  will  be  entitled  to  his 
costs,  which  the  motion  seeks  to  deprive  him  of.  Stagg  v.  Enowles^ 
3  Hare,  241. 

RoUy  in  reply,  cited  Parbury  v.  Chadwick^  12  Beav.  614 ;  14  Jur.  686. 

Lord  Cranworth,  V.  C.  I  am  clearly  of  opinion  that  this  appli- 
cation is  improperly  conceived,  and  I  cannot  listen  to  it  at  all.  The 
suit  was  instituted  by  some  of  the  shareholders  on  behalf  of  the 
others,  the  directors,  against  the  directors,  and  the  object  of  it  is  to 
wind  up  the  affairs  of  the  company,  and  also  to  charge  the  directors 
with  a  great  deal  of  misconduct  and  personal  liability.  That  suit 
was  instituted  so  long  ago  as  the  year  1842,  and  answers  have  been 
put  in  to  a  great  extent.  The  bill  contains  charges  of  personal  mis- 
conduct, and  of  course  great  expenses  have  been  incurred,  and  great 
delay  has  taken  place.  In  the  year  1848  an  order  was  obtained 
under  the  Winding-up  Act  to  wind  up  the  affairs  of  the  company, 
and  now  what  is  sought  on  behalf  of  the  plaintiffs  in  the  original 
suit  is  to  stay  all  proceedings  in  that  suit  until  after  the  affairs  of  the 
company  have  been  wound  up  under  the  winding-up  order,  and  that 
on  such  proceeding  being  completed,  or  at  such  other  time  as  the 
court  shall  think  fit,  any  of  the  parties  may  be  at  liberty  to  apply  to 
the  court  touching  the  costs  of  the  suit.     This  is  asked  upon  a  sup- 

f>osed  analogy  between  this  case  and  the  case  of  two  suits  instituted 
or  the  same  purpose,  in  one  of  which  a  decree  has  been  obtained 
which  will  give  all  the  relief  asked  for  in  the  other.  But  in  such  a 
case  the  application  is  made  by  the  defendant,  and  not  by  the  plain- 
tifE  The  defendant  says,  "  Why  should  I  be  doubly  vexed  in  this 
way  ?  There  is  a  decree  which  will  give  you  the  relief  you  are  asking 
for  in  the  suit  which  you  are  prosecuting;  I  therefore  ask  the  court 
to  stay  all  proceedings  in  one  suit"  That  is  very  common,  and  quite 
consistent  with  justice,  but  I  never  heard  of  such  an  applicatioa 
where,  for  instance,  a  creditor  has  alleged  misconduct  against  an 
executor,  and  another  creditor  has  obtained  a  decree  in  which  all  the 
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relief  can  be  obtained;  and  suppose,  in  such  a  case,  the  debt  is 
wholly  denied,  can  the  creditor  in  the  first  suit  have  all  proceedings 
stayed  till  the  other  suit  has  been  carried  to  a  conclusion  ?   Those 
charged  with  misconduct  may  have  their  whole  lives  harassed  with 
these  charges ;  and  is  the  plaintiiT  to   ask  the  court  to  stay  his 
own  proceedings  till  something  else  is  decided  ?     I  should  doubt  if 
such  a  thing  could  be  done  where  the  plaintiff's  debt  is  denied.     In 
this  case,  the  misconduct  is  denied ;  and  where  the  debt  is  denied, 
I  think  it  would  be  difficult  to  find  any  such  case  as  this,  where  a 
suit  has  been  stayed  at  the  application  of  the  plaintiff.  But  suppose  it 
was  not  so  ?   Then  here  is  a  suit  instituted  for  the  purpose  of  winding 
up  the  affairs  of  this  concern.     Whether  the  words  "  winding  up " 
have  been  struck  out  is  immaterial,  for  that  is  the  object  of  the  suit, 
and  for  the  purpose  of  charging  the  durectors  with  sums,  which,  but 
for  their  wilful  default,  they  might  have  received,  and  with  other  mis- 
conduct ;  and  asking  an  injunction  and  delivery  up  of  promissory 
notes.     Then  comes  the  winding-up  order,  and  that,  it  is  said,  gives 
all  the  relief  that  could  be  had  in  the  suit     I  very  much  doubt  that, 
even  if  there  had  been  no  authority,  because  what  is  to  be  done 
under  that  act  is  indicated  very  clearly  by  sect  14,  which  points  out 
what  is  to  be  done.     [His  lordship  read  the  section.]     This  order  was 
made  without  any  specific  directions,  and  I  doubt  if  that  included  any 
thing  more  than  ascertaining  the  debts  and  liabilities  of  the  parties.     I 
should  doubt  if  any  thing  more  was  authorized  than  such  a  proceed* 
ing  as  that    But  the  lord  chancellor  has  said,  in  this  very  case,  that 
this  bill  asks  relief  which  the  parties  could  not  have  under  the  Wind- 
ing-up Act     Unless,  therefore,  I  am  to  overrule  the  decision  of  th^ 
lord  chancellor  in  this  very  case,  I  am  bound  to  say  that  this  suit 
asks  relief  which  the  parties  could  not  have  under  the  act     Then 
what  right  have  I  to  stay  the  proceedings  which  must  be  disposed  of 
before  winding  up  takes  place  ?     Independently  of  all  this,  I  should 
have  said,  that,  as  this  is  a  case  of  discretion,  the  parties  have  so 
conducted  themselves  as  to  make  me  refuse  it     The  winding-up 
order,  which  is  the  foundation  of  the  present  application,  was  ob- 
tained in  September,  1848 ;  and  if  it  be  true,  that  all  the  relief  that 
the  suit  can  give  can  be  obtained  under  that  order,  the  plaintiffs,  who 
have  kept  the  defendants  six  years  in  suspense,  were  bound  to  come 
immediately  and  ask  for  this,  instead  of  waiting  for  two  years ;  in- 
stead of  which,  they  have  amended  their  bill,  and  forced  the  defend- 
ants to  put  in  an  answer,  and  have  taken  other  proceedings.     It 
seems  to  me,  as  a  matter  of  discretion,  independently  of  all  other 
objections,  that  it  would  be  most  improper  to  grant  their  application; 
and  therefore,  on  the  grounds  I  have  stated,  this  motion  is  quite  mis- 
conceived, and  must  be  dismissed,  with  costs. 
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The  London  and  North-western  Railway  Company  v. 

Bradley.^ 

Jane  17,  1851. 

Lands  Clauses  Consolidation  Actj  1845,  s.  68,  and  Railways  Clauses 
Consolidation  Actj  1845,  *.  6  —  Compensation — "  Injuriously  affected 
by  the  Execution  of  the  Works  "  —  User  of  the  Railway, 

The  68th  section  of  the  Lands  Clanscs  Consolidation  Act  points  ont  the  mode  for  ascertain- 
ing and  recovering  the  amount  of  compensation  to  be  paid  to  a  landowner  by  the  railwaj 
companj  in  respect  of  his  claim  for  compensation,  as  being  injuriously  affected  by  the 
execution  of  the  works,  as  well  where  the  injury  is  alleged  to  arise  from  the  user  of  the 
railway,  as  from  the  actual  formation  of  the  railwaj^ 

This  was  a  motion  by  the  defendant  that  an  injunction,  granted  by 
Lord  Cranworth,  V.  C,  to  restrain  the  defendant  from  taking  any 
proceedings  against  the  plaintiffs  under  the  notice  served  by  him  upon 
the  plaintiffs,  dated  the  27th  of  November,  1850,  and  from  takins^ 
any  proceedings  at  law  against  them,  except  under  the  direction  of 
this  court,  might  be  dissolved,  and  the  order  discharged,  with  costs 
in  the  court  below.  The  bill  had  been  filed  and  the  injunction 
granted  upon  the  supposed  authority  of  T7ie  London  and  North- 
western Railway  Company  v.  Smith,  13  Jur.  417 ;  s.  c.  1  Mac.  &  G. 
216,  the  correctness  of  which  decision  was  at  the  time  much  doubted 
by  the  profession,  and  has  since  been  virtually  denied  in  Gattke^s  Case^ 
lo  Jur.  261 ;  3  Eng.  Bep.  59.  The  only  difference  between  the  present 
case  and  that  of  Gattke  was,  that  there  the  injury  complained  of  arose 
from  the  construction  or  execution  of  the  works  of  the  railway; 
here  it  arose,  not  from  the  construction  and  execution  of  the  railway, 
but  from  the  user  of  the  railway  after  it  had  been  constructed.  The 
notice  by  the  defendant  to  the  company,  dated  the  27th  of  November, 
1850,  after  reciting  that,  in  exercise  of  the  powers  in  their  acts  of 
Parliament,  the  plaintiffs  had  made  and  constructed  a  certain  tunnel, 
called  '^  The  Huddersfield  Tunnel,"  being  part  of  the  said  railway 
and  works  so  authorized  to  be  made  and  constructed,  and  which  tun- 
nel was  so  made  and  constructed  contiguous  to  or  adjoining  the 
defendant's  public  house,  called  "  The  Crown  Tavern,"  and  that  the 
defendant's  interest  therein  had  been  damaged  and  injuriously  affected 
by  the  construction  of  the  said  tunnel  and  the  execution  of  the 
works  so  authorized  to  be  made,  requured  the  company  to  pay  to 
him  compensation  for  such  damage,  and  claimed  the  sum  of  1^0^ 
as  and  for  such  compensation ;  and  that  unless  the  company  paid 
him  such  compensation,  or  entered  into  a  written  agreement  for 
that  purpose  within  twenty-one  days,  then  that  he  desired  the 
amount  of  compensation  to  be  settied  by  arbitration,  &c  The 
plaintiffs  objected  to  paying  the  compensation  claimed,  or  to  refer- 
ring the  amount  of  compensation  to  an  arbitrator,  and  filed  their  bill 
for  an  injunction,  alleging  that  the  premises  of  the  defendant  were 
not  injuriously  affected  by  the  said  tunnel  or  works  within  the  mean- 

1  15  Jur.  639. 
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ing  of  the  acts  of  Parliament;  and  charged  thaC-ttra  defendant  ought 
not  to  be  allowed  to  proceed  in  the  manner  pointed  out  by  his  notice, 
or  otherwise,  until  it  had  been  ascertained  by  a  courts'  competent 
jurisdiction  whether  the  said  defendant  had  sustained  •ariy  injury  by 
the  construction  of  the  said  tunnel,  or  by  the  executicAiof  ^e  said 
works,  and  whether  he  is  entitled  to  any  compensation  in  aspect  of 
the  alleged  damage  and  injury  contained  in  the  notice;  th^^.*the 
amount  of  such  compensation  can  only  be  determined  by  this  hOticuF- 
able  court,  and  that  the  plaintiffs  cannot  take  any  proceedings  at 
law  to  ascertain  the  amount  of  such  compensation  without  the  aid 
of  this  court,  &c.  The  nature  of  the  datnage  alleged  to  have  been 
sustained  appeared  from  the  following  passage  of  the  defendant's 
affidavit,  filed  in  opposition  to  the  motion  for  the  injunction :  ^  That 
the  said  hereditaments  and  my  interest  therein  have  been  and  are 
damaged  and  injuriously  affected  by  the  construction  of  the  said 
tunnel  and  the  execution  of  the  works  so  authorized  to  be  made  and 
constructed,  for  that  the  passing  of  the  engines  and  carriages  in  and 
through  the  said  tunnel  causes  a  very  considerable  tremor  and  vibra- 
tion in  and  through  the  whole  of  the  said  buildings  belonging  to  me 
as  aforesaid,  and  especially  in  and  through  the  whole  of  the  said 
inn  or  public  house ;  and  that,  in  consequence  thereof,  upon  any  ale 
or  beer  being  placed  in  the  cellars  of  the  said  inn,  the  same  become 
thick,  muddy,  and  nauseous,  and  quite  unfit  for  consumption,  after 
having  remained  in  the  cellars  a  day  or  two." 

Malins  and  W,  T.  S.  Danielj  in  support  of  the  motion  to  discharge 
the  injunction,  relied  upon  GaUke^s  tkLse^  ubi  sup.j  as  not  being  dis- 
tinguishable from  the  present 

RoU  and  Elmsley^  contra.  There  is  a  substantial  difference  between 
GaUke^s  Case  and  the  present ;  there  the  injury  was  done  to  the  prem- 
ises by  the  construction  of  the  railway ;  here  the  railway  was  made 
without  causing  any  injury  to  the  defendant,  and  it  might  have  ex- 
isted in  that  way  without  its  doing  any  harm  whatever  to  the  defend- 
ant's premises ;  and  even  now,  were  some  new  locomotive  power 
discovered,  the  railway  might  probably  be  worked  without  any  injury 
to  the  defendant  We  submit,  that,  looking  at  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  8  Vict  c.  18,  stated  15  Jur.  263, 
note,  and  the  6th  section  of  the  Railways  Clauses  Consolidation  Act, 
8  Vict  c.  20,1  the  injury  spoken  of  is  an  injury  caused  by  the  actual 
construction  of  the  line,  but  that  this  does  not  include  an  injury 
caused  merely  by  the  user  of  the  line.  The  defendant  may  bring 
his  action  for  the  damage  caused  by  the  user. 

1  That  section  is  in  these  words :  ^  In  exercisine  the  power  given  to  the  company  by 
the  special  act  to  construct  the  railway,  and  to  take  lands  for  that  purpose,  the  com- 
pany shall  be  subject  to  the  provisions  and  restrictions  contained  in  tnis  act  and  in  the 
said  Lands  Clauses  Consolidation  Act;  and  the  company  shall  mdce  to  the  owners  and 
occupiers  of,  and  all  the  parties  interested  in,  any  lands  taken  or  used  for  the  purposes 
of  the  railway,  or  injuriously  affected  by  the  construction  thereof,  full  compensation 
for  the  value  of  the  lands  so  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties  by  reason  of  the  exercise,  as  regards  such  lands, 
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■  ■  ■ 


[Lard  Chancelior'y  *IVo ;  there  is  a  decision  to  the  contrary.  An 
action  was  brou|^t\ipon  an  injury  arising  from  the  using  of  the 
railway,  and*ilie.  court  said,  "  No ;  Parliament  has  sanctioned  the  user, 
and  tbere;ie[l]b*  action  for  that  which  a  man  may  lawfully  do."] 

Thei^  {h^*  question  is.  Is  it  lawful  for  a  person  so  to  use  his 
property*2is  to  injure  another  ? 

IJ^Ai^^ClkanceUor.    If  a  person  uses  his  property  in  the  usual  mode 

djb^itstng  the  particular  description  of  property,  I  should  much  doubt, 

*«*^*  action  lying.] 

^  /*•.  \*  *  [They  then  went  into  the  point  as  to  the  jurisdiction  of  the  sheriff 

\'\'**in  trying  the  question  of  injury,  which  was  so  fuUy  discussed  in 

***•        G<Utke*s  Cbse,  and  submitted  that  this  court  would  not,  in  a  gross 

case  of  misconception  of  the  sheriff's  jurisdiction,  allow  the  matter 

to  be  proceeded  with  before  the  sheriff,  but  would  take  the  opinion 

of  a  court  of  law.] 

Lord  Chancellor,  (without  hearing  the  reply.)  I  liave  a  very 
strong  opinion  upon  this  case ;  I  took  as  much  care  and  pains  as  I 
could  in  forming  that  opinion  before  I  delivered  my  judgment  in 
Gatlke^s  Case,  the  principles  of  which,  I  think,  are  applicable  to  this ; 
and  I  own  it  appears  to  me,  that  the  interference  of  this  court  in  this 
particular  case  would  be  in  the  highest  degree  mischievous —it  would 
amount  not  only  to  a  denial  of  justice,  but  to  the  infliction  of  pos- 
itive injustice.  This  is  a  question  of  pure  legal  right  The  defend- 
ant insists,  that  under  the  construction  of  these  acts  of  Parliament 
he  has  sustained  an  injury  for  which  these  acts  give  compensation. 
It  is  a  question,  therefore,  purely  of  the  construction  of  the  act.  It 
is  the  object  of  the  act  of  Parliament  to  give  compensation  in  certain 
cases  for  certain  injuries,  and  it  prescribes  the  mode  in  which  com« 
pensation  shall  be  recovered  for  those  injuries ;  and  while  the  statute 
gives  a  form  in  which  compensation  is  to  be  sought,  it  also,  in  effect, 
deprives  the  party  of  all  other  legal  remedy.  For  I  think  I  may 
venture  to  assert,  that  in  no  case  in  which  a  man  would  be  entitled 
to  work  out  his  compensation  under  the  act  could  he  maintain  an 
action ;  for  the  very  circumstance  of  the  act  prescribing  a  mode  of 
recovering  compensation  presupposes  that  the  thing  is  authorized  to 
be  done,  because  compensation  is  given  by  the  act  only  for  what  is 
authorized  under  the  act,  leaving  the  parties  with  all  their  legal  rem- 
edies unaffected  by  any  acts  which  may  be  done  not  authorized  by 
the  act  of  Parliament 

This  is,  therefore,  a  pure  question  of  the  legal  construction  of  this 
act  of  Parliament    It  having  prescribed  a  certain  form  of  proceeding 

of  the  powers  by  this  or  the  special  act,  or  any  act  incorporated  therewith,  vested 
in  the  company ;  and,  except  where  otherwise  provided  by  this  or  the  special  act,  the 
amount  of  such  compensation  shall  be  ascertained  and  determined  in  the  manner  pro- 
vided by  the  said  lAnds  Clauses  Consolidation  Act  for  determining^  questions  of  com- 
pensation with  regard  to  lands  purchased  or  taken  under  the  provisions  thereof;  and 
all  the  provisions  of  the  said  last-mentioned  act  shall  be  applicable  to  determining  the 
amount  of  any  such  compensation,  and  to  enforcing  the  payment  or  other  satisfiictioB 
thereo£" 
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only,  I  must  suppose,  independently  of  decision,  that  the  legislature 
conceived,  when  it  created  that  particular  tribunal,  that  that  tribunal 
was  vested  with  the  power  of  aetermining  whether  there  was  to  be 
compensation  or  not ;  for  this  short  reason  -—  that  it  has  provided  no 
other  mode ;  and  the  legislature  cannot  be  supposed  to  have  acted 
upon  the  presumption,  that  no  dispute  would  arise  in  thb  great  work, 
whether  parties  had  sustained  injuries  or  not  within  the  meaning  of 
the  act  It  cannot  be  imagined  that  the  legislature  supposed  that 
nobody  would  claim  compensation  to  which  they  were  not  entitled, 
and  that  the  company  would  never  refuse  compensation  for  what  the 
parties  considered  they  were  entitled  to.  The  act  is  framed  with  a 
view  of  giving  a  mode  of  trying  the  man's  right  to  compensation, 
and  the  amount  That  it  intended  to  do  so,  I  think,  is  clear :  first,  it 
contains  no  other  mode  in  which  a  man  can  pursue  his  remedy  in 
respect  of  injury  sustained  by  the  execution  ot  the  line  of  railway; 
and,  in  the  next  place,  the  legislature  has  thought  fit  to  take  away 
the  ordinary  remedy  by  mandamus.  I  therefore  should  conceive,  upon 
the  construction  of  the  act,  looking  at  the  whole  purview  of  the  act, 
that  it  was  intended  that  the  sheriff  and  the  jury,  however  imperfect 
the  tribunal  may  seem  to  be,  were  authorized  to  decide,  not  only  as 
to  the  amount  of  compensation,  but  also  as  to  the  right  to  compen- 
sation.  But  the  truth  is,  the  courts  of  law  have  construed  the  act 
in  this  respect  upon  a  question  which  arose— the  name  of  the  case 
will  be  found  in  GcUlke^s  Case^  although  it  does  not  occur  to  me  at 
the  moment^  —  where  the  discussion  was  fully  entered  into,  and 
where  the  jury  thought  the  man  had  no  right  to  compensation  at  all ; 
but  that,  it  having  been  argued  successfully  that  their  province  was 
only  to  decide  how  much,  they  gave  a  shilling ;  upon  which  the  court 
said,  '^  Why,  there  is  as  much  perjury  in  giving  a  shilling  as  in  giving 
a  larger  amount ;  if  you  are  of  opinion  that  there  is  no  injury  at  all, 
within  the  act  of  Parliament  upon  which  the  facts  are  proved  before 
you,  you  are  as  wrong  in  giving  a  shilling  as  if  you  gave  a  larger 
amount,  the  amount  being  indifierent  with  regard  to  the  question." 
Then,  this  being  a  claim  under  an  act  of  Parliament,  that  act  of  Parlia* 
ment  defines  a  certain  mode  by  which  persons  who  have  claims  are  en- 
abled to  pursue  their  remedy ;  and,  there  being  only  one  set  of  claims, 
I  infer  that  it  was  intended  that  the  mode  of  deciding  upon  the  just* 
ness  and  legality  of  those  claims,  set  up  by  those  who  imagined  they 
had  claims,  was  by  the  mode  pointed  out  by  the  clauses  to  which  I 
have  referred.  But  then  it  is  said,  the  parties  may  be  mistaken,  and 
may  set  up  claims  they  have  no  right  to  set  up.  No  doubt  they  may, 
ana  no  doubt  they  have,  and  no  doubt  they  will ;  but  the  question  is, 
whether  it  is  proper  to  come  to  this  court  to  decide  upon  a  strictly 
legal  right  Suppose  this  court  should  do  that,  where  the  courts  of 
law  have  had  no  opportunity  of  giving  any  judgment  or  opinion  with 
regard  to  that  legal  right,  ought  it  to  interfere  except  where  it  pro- 
fe3ses  to  decide  finally  ?     If  it  be  a  question  of  legal  right,  and  this 

court  thinks  it  right  to  interfere  and  impede  the  progress  of  the  claim 

-    '  ■  ■ 

1  It  is  presumed  that  his  lordship  here  alluded  to  the  case  of  Rtg.  v.  Tht  LaawuUr 
fgnd  Pretlon  BaUway  Company,  6  Q.  B.  759. 
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or  assertion  of  that  le^al  right,  ought  it  to  do  so,  except  where  it  can 
decide  the  matter  finally  ?  But  this  injunction,  following  the  author- 
ity of  another  case,  does  not  profess  that  this  court  assumes  to  itself 
the  right  of  saying  to  a  man,  ^  You  shall  not  go  to  a  court  of  law  to 
try  whether  you  have  the  right  which  you  say  the  court  of  law  gives 
you.  A  court  of  equity  will  decide  the  law  for  you,  and  prevent  you 
going  to  a  court  of  law."  The  court  of  equity  does  not  say  that,  but 
says,  "  You  shall  only  try  your  right  by  one  mode."  But  the  man 
replies,  "  I  submit  that  the  mode  which  is  pointed  out  to  me  raises 
not  only  an  additional  question,  but  a  much  more  difficult  and  doubt- 
ful question  than  that  you  are  preventing  my  going  to  a  court  of  law 
to  have  decided." 

Whether  an  action  will  lie  on  behalf  of  a  man  who  sustains  a 
private  injury,  by  the  execution  of  parliamentary  powers,  exercised 
judiciously  and  cautiously,  that  is  not  an  easy  question,  or  rather  it 
is  not  easy  to  come  to  a  conclusion  that  an  action  will  lie.  I  enter- 
tain an  undoubted  opinion  —  possibly,  however,  erroneous  —  that  no 
such  action  will  lie.  I  do  not  entertain  any  thing  like  so  decided  an 
opinion  that  a  man  may  not  work  out  his  claim  in  the  way  in  which 
the  defendant  proposes  to  do ;  he  may  or  may  not  It  is  well  worthy 
of  his  consideration  ^looking  at  the  very  imperfect  manner  in  which 
these  acts  are  prepared ;  taking  the  two  acts  together ;  taking  the 
6th  section  of  the  8  Vict  c.  20,  which  refers  to  obtaining  compensa- 
tion for  certain  matters,  and  speaks  of  compensation  by  reason 
of  the  exercise  of  certain  powers  given  by  the  special  act  —  whether, 
when  you  come  to  compare  the  compensation  which  the  parties 
under  the  6th  section  are  entitled  to  with  the  particular  words 
which  are  used  in  the  earlier  part  of  the  68th  section,  the  w^oids 
do  so  correspond  as  to  make  the  course  by  arbitration  as  safe  as 
the  course  by  jury.  That  is  for  them  to  consider.  It  may  or  may 
not  be  so ;  but,  at  all  events,  I  dare  say  they  are  well  advised  in  the 
course  which  they  have  taken.  But  first  of  all,  the  question  is, 
whether  this  court  can,  as  I  before  said,  interfere  to  prevent  a  man 
pursuing  a  legal  right  by  a  legal  course,  it  not.  being  imputed  to  him 
that  there  is  any  thing  vexatious  in  it,  or  anv  thing  more  than  a  fair 
attempt  to  obtain  the  decision  of  a  court  oi  law  upon  the  claim  he 
sets  up.  This  is  clear,  that  the  man  has  sustained  an  injury,  and 
sustained  an  injury  by  the  operation  of  this  act  of  Parliament  This 
is  the  case  of  the  owner  of  a  house.  Now,  it  is  well  known  that  a 
public  house  generally  is  of  more  value  than  a  house  of  the  same 
kind  not  used  as  a  public  house.  When  the  landlord  comes  to  sell 
his  interest  in  this  house,  it  will  sell  for  so  much  the  less,  if  people 
cannot  use  it  as  a  public  house.  Therefore  his  interest  is  materially 
affected  by  the  value  of  his  property  being  actually  reduced.  He 
cannot  sell  his  house  in  future  for  a  public  house,  if  the  vibration  is 
such  that  the  publican  cannot  keep  his  beer  in  a  state  fit  for  his  cus- 
tomers. That  the  man  has,  therefore,  sustained  an  injury,  is  clear. 
Whether  the  act  has  thought  that  it  is  an  injury  of  such  a  nature,  or 
that  injuries  of  such  a  nature  must  be  borne  with  a  view  of  obtaining 
the  larger  public  benefit,  is  another  circumstance :  it  may  or  may 
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not  be  so.    But,  at  all  events,  a  man  has  a  right  to  take  the  opinion 
of  a  court  of  law,  his  injury  having  been  caused  by  that  which  could 
not  have  been  done  safely  without  the  powers  oi  an  act  of  Parlia* 
ment,  whether  Parliament  has  or  has  not  given  him  compensation. 
Then,  while  pursuing  that  mode,  having  undoubtedly  sustained  an 
injury,  the  other  side  comes  and  prays  that  he  may  not  be  allowed  to 
pursue  the  course  whidh  he  is  advised  is  the  right  course,  and  which 
it  is  not  pretended  is  a  vexatious  course  ^-  a  case  in  which  it  may  be 
difficult  precisely  to  determine  what  is  the  right  course.     He,  acting 
by  the  advice  of  those  he  chooses  to  consult,  presents  his  legal  claim 
in  a  certain  form.     The  company  says,  "^  This  is  an  inconvenient 
form  for  us ;  we  beg  he  may  not  be  allowed  to  pursue  this  form ;  we 
do  not  object  to  his  going  to  a  court  of  law,  but  do  object  to  his 
going  on  in  this  mode."     Then  this  court  is  asked  to  preclude  him 
going  on  in  any  but  one  mode.     It  has  been  said  that  that  one  mode 
is  more  doubtful,  a  great  deal,  than  his  own  mode.   Then  do  I  accom- 
plish the  object  for  which  I  am  asked  to  interfere  ?     It  is  not  pretend- 
ed that  this  court  is  to  prevent  a  man  going  altogether  to  a  court  of 
law.     Then  let  me  see  the  course  I  am  asked  to  permit  him  to  take, 
and  to  restrain  him  from  taking  any  other,  whether  it  is  a  course 
beneficial  to  the  other  party.     Now,  I  will  suppose  that  he  goes  in 
his  own  course :  he  gets  his  arbitration ;  he  gets  his  award  for  a  cer- 
tain sum ;  he  then  brings  his  action,  end  upon  his  declaration  upon 
the  award  for  the  money,  the  defendant  does  that  which  in  Gattke^s 
Case  you  will  find  has  been  done  —  the  party  either  pleads  or  demurs 
to  the  declaration,  according  to  whether  the  declaration  sets  out, 
which  I  apprehend  it  must  do,  enough  to  show  the  award  is  warranted 
under  the  act:  they  demur  to  the  declaration;  then,  if  they  are 
wrong,  there  is  judgment  for  the  defendant     In  the  mean  time  you 
will  have  had  the  trouble  of  going  before  the  jury  and  assessing  the 
compensation.     Now,  the  court  in  that  way  would  anrive  at  this  con- 
clusion by  a  judgment  on  the  demurrer  for  the  defendant,  unless  the 
plaintiff  thought  fit  to  bring  his  writ  of  error  in  the  Exchequer  Cham- 
ber, or  go  to  the  House  of  Lords. 

Now,  take  the  other  course.  I  am  to  stop  him  from  proceeding  in 
that  way,  although  it  is  one  in  which,  if  he  turns  out  to  be  right,  he 
must  go.  It  is  not  that  I  am  to  leave  him  open  to  a  course  which  is 
finally  to  determine  his  right,  and  in  which,  if  he  establishes  his  right, 
he  will  get  the  compensation  connected  with  that  right ;  it  is  not 
that ;  it  is  clear  the  action  would  not  be  the  proper  mode  of  assess- 
ing his  compensation.  Parliament  having  pointed  out  the  mode.  He, 
a  private  individual,  is  to  bring  his  action ;  then  he  is  to  try  that 
action  ;  he  has  only  his  particular  case  to  look  to  as  regulating  the 
extent  of  litigation  to  which  he  will  go.  But  the  company  have 
much  more  funds  at  their  disposal  than  he  has ;  the  company  are  not 
only  interested  in  the  trial  of  this  question,  and  the  construction  of 
the  act,  as  to  this  particular  case  —  that  will  be  perfectly  insignificant 
compared  with  the  whole;  they,  therefore,  have  an  interest  to  go  into 
a  greater  extent  of  litigation  than  he  has.  I  shall,  therefore,  take  care 
that  I  do  not  put  a  man  in  a  situation  to  contest  with  a  powerful 
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body  and  a  powerful  purse,  he  being  dependent  on  his  own  means, 
they  having  great  and  important  rights,  he  having  only  very  limited 
rights,  it  may  be  60Z.,  it  may  be  70Z.,  or  more.  He  brings  his  action  ; 
the  court  decides  he  has  a  legal  right  I  will  suppose,  by  his  action, 
the  company  consider  the  decision  is  important  in  respect  of  other 
cases ;  they  take  him  to  the  House  of  Lords.  Look  at  the  expense ; 
look  at  the  delay ;  look  at  the  expense  the  man  is  put  to,  supposing 
he  is  right,  or  supposing  he  is  wrong.  Then  he  is  to  come  back  to. 
this  court,  having  got  his  judgment  or  writ  of  error,  and  say,  "  Now, 
let  me  pursue  my  arbitration."  Now,  I  have  got  him  back  here ;  he 
has  gone  through  the  course  which  I  have  pointed  out  I  will  sup- 
pose he  has  not  followed  it,  that  I  have  turned  him  into  the  wrong 
road,  and  into  ei  ctdde  sac,  out  of  which  he  cannot  escape ;  or  I  will 
suppose  it  is  not  so,  that  he  has  gone  on  and  established  his  right, 
and  has  got  to  begin*  all  over  again.  Now,  which  of  the  two  courses 
is  the  least  oppressive  to  either  of  the  two  parties  ?  I  think  the  court 
has  no  right,  and  that  it  is  not  within  its  ordinary  jurisdiction,  to  say 
to  a  man,  "  You  shall  not  pursue  that  legal  course,  to  try  your  legal 
right,  which  you  are  advised  is  the  proper  course,  but  I  will  prescribe 
to  you  a  certain  course,  which  may  be  wrong,  or  which  may  be 
right ; "  and  particularly  in  a  case  where  the  legislature  has  professed 
to  deal  with  the  subject  The  acts  are  most  imperfect  When  they 
took  away  the  mandamm,  and  prescribed  this  mode,  they  undoubt- 
edly did  a  considerable  injury  and  inconvenience ;  because,  although 
the  mandamus  was  open  to  considerable  difficulty,  because  there 
might  be  a  return  to  the  ma,ndamus,  there  might  be  an  action  for 
false  return,  and  there  might  be  all  the  consequences ;  yet,  generally 
speaking,  and  practically,  people  were  satisfied  with  the  judgment  of 
the  court  upon  the  m>andamusy  and  did  not  go  further.  The  whole 
act  is  framed,  undoubtedly,  very  imperfectly,  and  in  a  manner  not 
calculated  to  effect  justice  as  between  the  parties.  But,  upon  the 
ground  that  this  court  has  not  the  power,  the  legitimate  power,  of 
deciding  finaUy  upon  the  legal  right.  Parliament  having  chosen  to 
give  a  certain  mode  of  proceeding  for  the  purpose  of  trying  that 
right,  I  think  I  have  no  power  to  impede  the  individual  and  prevent 
his  pursuing  that  right ;  and  I  think  I  cannot  do  so,  even  for  the  pur- 
pose alone  for  which  I  am  asked,  namely,  to  prevent  expense,  to  pre- 
vent delay,  and  generally  for  the  benefit  of  the  parties.  I  therefore 
think  the  party  must  pursue  his  remedy,  according  as  he  is  advised, 
under  the  act,  and  that  the  company  have  full  and  perfect  means 
of  defence,  if  it  turns  out  in  the  result  that  he  is  entitled.  I 
think,  in  so  doing,  the  company  will  sustain  much  less  injury  and 
expense  than  they  would  in  my  granting  v/hat  they  ask.  I  think  the 
party  is  entitled  by  law,  and  I  think  in  justice,  to  pursue  his  legal 
right,  according  as  he  is  advised.  It  is  no  part  of  my  duty  to  advise 
him.  It  is  only  my  duty  to  prevent  vexation,  if  not  the  perversion 
of  the  law  to  a  case  to  which  it  was  never  intended  to  be  applied 
under  the  circumstances.  I  therefore  think  the  injunction  must  be 
dissolved,  and  the  party  left  to  his  legal  right 

Injunction  dissolved. 
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Juno  25  and  26,  1851. 


— — , 

Plea  —  Mortgage  —  Assignment  —  Arrears  of  Rent. 

An  asaignment  of  a  mortgage,  without  express  words  as  to  rent  then  in  arrear,  do< 

rent  accrued  due  prior  to  the  assignment 


does  not  carry 


This  was  an  appeal  from  a  decision  of  the  late  vice  chancellor 
of  England,  allowing  a  plea*     The  case  is  reported  14  Jur.  235,  from 
whence  the  following  statement  has  been  taken :  The  bill  in  this  case 
stated  an  indenture  of  lease,  bearing  date  the  1st  of  October,  1825, 
and  made  between  James  Morris  Davis,  Esq.,  of  the  one  part,  and 
Matthew  Dean,  a  defendant,  of  the  other  part,  whereby  the  former 
demised  to  the  latter  a  farm,  called  '^  Northside  Farm,"  situate  at 
Imber,  in  the  county  of  Wilts,  from  the  29th  of  Sepfember  then  last, 
for  the  term  of  one  year,  with  a  covenant  for  enjoyment  thereof  from 
year  to  year,  until  the  end  of  the  term  of  nine  years  thence  next  en- 
suing, at  the  yearly  rent  of  210/.,  payable  half  yearly,  with  the  further 
J  yearly  rent  or  sum  of  40/.  for  every  acre  of  meadow,  pasture,  or  down 
and  which  the  said  Matthew  Dean  should,  during  the  said  term, 
plough,  dig,  or  break  up,  or  convert  into  tillage  or  garden  ground, 
and  so  in  proportion  for  a  greater  or  less  quantity  than  an  acre.    The 
bill  also  stated  another  indenture  of  lease,  bearing  date  the  28th  of 
September,  1830,  made  between  the  same  parties,  whereby  Davis 
demised  to  Dean  a  farm,  called  "  Imber  Court  Farm,"  situate  in  the 
same  parish,  from  the  29th  of  September  then  next  ensuing,  for  the 
term  of  one  year,  with  a  covenant  for  enjoyment  thereof  from  year  to 
year,  until  the  end  of  the  term  of  eight  years,  at  the  yearly  rent  of 
460/.,  payable  half  yearly,  with  a  like  additional  rent  for  pasture 
ploughed,  as  was  contained  in  the  former  lease.    The  bill  stated,  that, 
upon   the  execution  of  the  leases,  the  defendant   Matthew  Dean 
entered  into  occupation  of  the  respective  farms,  and  after  the  expira- 
tion of  the  leases,  continued  to,  and  did  still  use  and  occupy  the 
farms  at  the  same  rents,  and  subject  to  the  same  reservations,  provi- 
soes, conditions,  and  agreements,  as  were  reserved  and  contained  in 
the  indentures  of  lease.     The  bill  stated  the  death  of  Davis,  in  De- 
cember, 1841,  having  first  duly  made  and  published  his  will,  whereby 
he  devised  his  real  estate  to  the  plaintiff  and  John  Hare,  their  heirs, 
executors,  administrators,  and  assigns,  upon  certain   trusts  therein 
mentioned.     The  bill  further  stated,  that  under  and  by  virtue  of  cer- 
tain incumbrances  made  and  created  by  the  said  testator,  Davis,  in 
his  lifetime,  and  by  the  plaintiff  since  his  decease,  the  said  two  farms 
had  become  vested  in  George  Badcliffe,  a  defendant,  for  securing  to 
him  the  repayment  of  the  sum  of  10,000/^  and  interest,  but  the  said 
defendant  Oeorge  Radcliffe  refused  to  take  any  proceedings  against 
the  defendants  or  either  of  them,  for  the  recovery  of  the  rent,  or  for 

^  15  Jur.  641. 
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satisfaction  and  damages  in  respect  of  the  waste  so  committed  by 
the  defendants,  or  one  of  them,  as  thereinafter  mentioned.  The  bill 
stated  the  proving  of  the  testator's  will  by  the  plaintiff  in  August, 
1845,  and  that  John  Hare,  the  plaintiff's  co-trustee,  died  in  Novem- 
ber, 1848.  The  bill  then,  amongst  other  matters,  alleged  that  the 
plaintiff  had  lately  discovered,  and  that  it  was  the  fact,  that  the 
defendant  Matthew  Dean,  or  the  defendant  William  Dean,  as  his 
agent,  in  the  year  1840  or  1841,  broke  up  about  forty  acres  of  meadow 
or  pasture  land  on  the  said  North  Side  and  Imber  Court  Farms,  or 
one  of  them,  and  converted  the  same  into  tillage,  and  had  ever  since 
farmed,  used,  and  enjoyed  the  land  so  broken  up  as  aforesaid,  as 
arable  and  not  as  meadow  or  pasture  land.  The  bill  charged  that  the 
defendants,  the  Deans,  had  not  paid  the  increased  rent  in  respect  of 
the  pasture  land  so  broken  up,  and  prayed  amongst  other  things,  that 
an  account  might  be  taken  of  the  rent  which  accrued  due  in  the  life- 
time of  the  said  testator,  James  Morris  Davis,  in  respect  of  the  said 
meadow  or  pasture  land  so  broken  up  and  converted  into  tillage  by 
the  said  defendants,  or  one  of  them,  as  aforesaid ;  and  that  the 
amount  of  a  certain  debt  claimed  by  the  said  defendant  Matthew 
Dean,  as  due  to  him  from  the  said  testator,  James  Morris  Davis,  and 
the  amount  of  the  said  rent,  might  be  set  off  the  one  against  the 
other ;  and  that  the  said  defendant  Matthew  Dean  might  be  ordered 
to  pay  to  the  said  plaintiff  the  balance,  if  any,  which,  upon  the  taking 
of  the  said  account  and  set-ofi^  might  be  found  due  to  the  estate  of 
the  said  James  Morris  Davis ;  and  that  an  account  might  in  like 
manner  be  taken  of  the  rent  which  had  accrued  due  since  the  death 
of  the  testator,  James  Morris  Davis,  in  respect  of  the  said  meadow 
or  pasture  land  so  broken  up  and  converted  into  tillage  as  aforesaid ; 
and  that  the  amount  of  the  debt  claimed  by  the  said  Matthew 
Dean  as  due  to  him  from  the  said  plaintif!^  and  the  amount  of  the 
said  last-mentioned  rent  when  so  ascertained,  might  be  set  off  the 
one  against  the  other. 

To  that  part  of  the  bill  above  stated,  the  defendants  Matthew  and 
William  Dean  filed  a  plea,  setting  forth,  that  by  indentures  of  release, 
by  way  of  transfer  of  mortgage  and  further  charge,  dated  respectively 
the  21st  of  October,  1844,  and  the  12th  of  July,  1845,  all  that  the 
manor,  lordship,  and  parsonage  of  Imber,  in  the  county  of  Wilts, 
and  the  lands  and  hereditaments  thereunto  belonging,  with  the  appur- 
tenances, including  Imber  Court  Farm  and  North  Side  Farm  respec- 
tively, were  charged  by  the  plaintiff  with  the  sum  of  10,000/.,  and  inter- 
est after  the  rate  of  5/.  per  cent  per  annum,  and  the  same  premises 
were  conveyed  by  the  plaintiff  to,  and  thereby  became  vested  in,  Greorge 
Radcliffe,  his  heirs  and  assigns,  for  the  lives  of  Daniel  Matthews,  Wil- 
liam Dean,  and  Harry  Green,  and  the  life  of  every  of  them  longest  liv- 
ing, for  securing  the  payment  to  the  said  George  Radcliffe,  his  execu- 
tors, administrators,  and  assigns,  of  such  sum  and  interest,  which  sam 
was  still  due  and  unpaid ;  that  on  the  17th  of  September,  1847,  the  said 
George  Radcliffe  served  notice  of  this  mortgage  and  transfer  upon 
the  defendant  William  Dean,  and  also  notice  not  to  pay  any  rent 
now  due,  or  hereafter  to  become  due,  for  the  said  land  and  premises, 
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to  the  said  John  Salmon,  or  to  any  person  or  persons  on  his  behalf, 
but  to  pay  the  same  rent  and  arrears  of  rent  to  RadcliflTe,  or  to  his 
attorney,  or  to  sueh  other  person  or  persons  as  he  should  authorize 
to  receive  the  same ;  that  a  similar  notice  with  regard  to  the  North 
Side  Farm  was  on  the  same  day  served  on  the  defendant  Matthew 
Dean ;  that  on  or  about  the  month  of  June,  1848,  the  plaintiff  served 
notice  to  quit  on  the  defendant  Matthew  Dean ;  that  on  the  24th  of 
March,  1848,  the  said  George  Radcliffe  served  notice  to  quit  on  the 
defendant  Matthew  Dean ;  that  on  the  28th  of  November,  1848,  a 
written  agreement  was  entered  into  between  the  defendants  Matthew 
Dean  and  Charles  Henry  Radcliffe,  the  solicitor  and  a^ent  of  the 
said  George  RadcliiTe,  by  which  Charles  Henry  Radcliffe  agreed  to 
let,  and  the  said  Matthew  Dean  agreed  to  take,  the  North  Side  Farm, 
then  in  the  occupation  of  him,  the  said  Matthew  Dean,  for  the  term 
of  one  year  certain,  from  the  29th  of  September  then  last,  at  the  rent 
of  185/.,  exclusive  of  all  rates  and  taxes ;  and  the  tenancy  to  be 
determined  on  either  party  giving  the  usual  six  months'  notice.  The 
plea  then  set  out  similar  notices,  which  were  at  the  same  time  served 
on  the  defendant  William  Dean  to  quit  and  give  up  the  Imber  Court 
Farm ;  and  a  similar  agreement,  of  the  same  date,  was  made  between 
him  and  George  Radcliffe  in  respect  of  that  farm.  The  plea  averred, 
that  neither  of  the  said  two  several  notices  so  served  on  the  defend- 
ants respectively  by  the  said  George  Radcliffe  on  the  17th  of  Sep- 
tember, 1847,  as  aforesaid,  had  ever  been  revoked  by  the  said  George 
Radcliffe ;  and  that  subsequently  to  the  date  of  the  said  two  several 
agreements  respectively  of  the  28th  of  November,  1848,  and  up  to 
and  until  the  decease  of  the  said  George  Radcliffe,  who  died  in  the 
month  of  July,  1849,  the  defendant  Matthew  Dean  held  and  occupied 
the  said  North  Side  Farm,  as  tenant  of  the  said  George  Radcliffe, 
under  the  said  first-mentioned  memorandum  of  agreement  of  the 
28th  of  November,  1848 ;  and  that,  since  the  decease  of  the  said 
Greorge  Radcliffe,  the  defendant  Matthew  Dean  bad  held  and  occu- 
pied, and  did  then  hold  and  occupy,  the  said  North  Side  Farm,  under 
the  same  agreement,  as  tenant  of  the  legal  representative  or  legal 
representatives  of  the  said  Gteorge  Radclifte,  deceased ;  and  that  sub- 
sequently to  the  date  of  the  two  several  agreements  respectively  of 
the  28th  of  November,  1848,  and  up  to  and  until  the  decease  of  the 
said  George  Radcliffe,  the  defendant  William  Dean  held  and  occu- 
pied the  said  Imber  Court  Farm,  as  tenant  of  the  said  George  Rad- 
cliffe, under  the  said  second  thereinbefore  stated  memorandum  of 
agreement  of  the  28th  of  November,  1848;  and  that,  since  the 
decease  of  the  said  George  Radcliffe,  the  defendant  William  Dean 
bad  held  and  occupied,  and  did  then  hold  and  occupy,  the  said  Imber 
Court  Farm,  under  the  same  agreement,  as  tenant  of  the  legal  repre- 
sentative or  legal  representatives  of  the  said  George  Radcliffe,  de- 
ceased. The  vice  chancellor  of  England  allowed  the  plea.  This 
-was  an  appeal  by  the  plaintiff  from  that  decision. 

James  Pa/rker  and  Bjoxburghy  in  support  of  the  appeal.    The  sub- 
stance of  the  plea  is,  that  the  title  of  the  mortgagee  having  accrued 
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in  1845,  and  he  having  given  notice  to  the  tenant  to  pay  his  rent  to 
him,  thereby  ousted  Salmon  from  the  right  to  all  the  arrears  of  rent. 
We  submit,  first,  that  the  plea  attempts  to  cover  an  account  to  which 
the  mortgagee  is  not  entitled  —  that  is,  the  rent  accrued  due  before 
the  mortgage.  Secondly,  we  say,  that  if  a  mortgagee  in  possessioni 
wilfully  allows  rent  to  remain  in  arrear,  a  mortgagor  has  a  right  to 
file  a  bill  against  the  tenant  to  obtain  that  rent  which  the  mortgagee 
will  not  call  upon  him  for,  and  which,  .if  paid  to  the  mortgagee, 
must  be  allowed  to  the  mortgagor  in  diminution  of  hb  mortgage 
debt 

[Lord  Chancellor.  Suppose  the  mortgagee  gave  a  release  to  the 
tenant,  would  that  have  any  effect  upon  the  mortgagor  ?  Would  it 
not  be  a  matter  of  account  between  the  mortgagor  and  mortgagee  ? 
Or  if  a  mortgagee  in  possession  did  not  cultivate  the  land,  would  he 
not  be  charg^  with  an  occupation  rent  ?] 

BoU  and  W,  W.  Cooper^  in  support  of  the  plea.  We  submit  that 
if  any  person  is  entitled  to  sue  us  in  respect  of  this  increased  rent,  it 
is  Radcliffe.  The  plaintiff  does  not  state  in  his  bill  from  what  time 
he  claims  the  rent ;  but  the  statement  must  be  taken  most  strongly 
against  the  pleader,  and  we  must  assume  that  he  claims  from  1840 
or  1841,  whereas  we  submit  that  the  utmost  he  could  claim  would  be 
for  six  years  prior  to  filing  the  bill  —  that  would  be  from  June,  1843 ; 
but  Radclifie  claims  under  a  title  prior  to  that  The  other  side  con- 
tend that  the  arrears  of  rent  would  not  have  passed  to  Radcliffe  by 
the  assignments  to  him  in  1844  and  1845,  unless  they  were  expressly 
assigned  by  words.  We  submit  the  contrary,  and  that  the  assign- 
ment to  Radcliffe  entided  him  to  all  the  arrears  from  the  creation  of 
the  original  mortgage.  No  authority  has  been  cited  by  the  other  side 
to  the  contrary.  The  case  of  the  plaintiff  is  answered  by  your  lord- 
ship's observation,  that  the  mortgagee  in  possession  would  be  held 
liable  to  account  for  any  arrears  lost  by  his  default  As  to  the  right 
of  the  plaintiff  to  discovery  of  when  the  right  to  the  increased 
rent  commenced,  if  he  has  no  title  to  the  relief,  he  has  no  right 
to  the  discovery ;  and  the  Deans  are  nothing  but  witnesses  for  the 
mortgagor. 

[Lord  Chancellor.  There  b  no  doubt  that  after  Moss  v.  Gallimore, 
Dougl.  279,  a  tenant,  after  notice  by  the  mortgagee,  has  no  right  to 
pay  any  rent  to  the  mortgagor,  arrears  or  otherwise ;  but  that  does 
not  decide  the  question  whether  the  assignee  of  a  mortgage  is  enti- 
tled to  aU  the  debt  that  was  due  to  the  original  mortgagee.] 

The  mortgagor  has  no  right  whatever  in  law  to  these  arrears :  the 
assignee  of  the  mortgage  is  entitled  to  use  the  name  of  the  original 
mortgagee ;  and  the  mere  assignment  of  the  mortgage  debt  and  the 
security,  without  any  other  words,  gives  him  the  title  to  all  arrears. 
It  never  became  a  debt  to  the  mortgagor ;  he  was  nothing  but  the 
bailiff  of  the  mortgagee ;  and  it  is  sufficient  for  our  case  to  show  that 
the  mortgagor  is  not  entitled.  [They  referred  to  Coote  on  Mortgages, 
416,  and  Birch  v.  Wright,  1  T.  R  382.  They  contended  also  that 
the  bill  was  not  sustainable,  there  being  no  offer  to  redeem,  and  no 
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charge  of  collusion  between  the  mortgagee  and  the  tenant     Mitf. 
Plead.  126,  4th  ed. ;  M'Donough  v.  Shewbridge^  2  Br.  &  B.  555.] 

Lord  Chancellor,  (without  calling  for  a  reply.)  I  am  not  sure 
that  I  understand  the  facts  correctly,  but,  if  I  do,  it  seems  to  me  the 
plea  is  not  sustainable.  The  case  is,  that  Davis  demised  this  land 
from  year  to  year ;  because  we  may  forget  the  antecedent  lease  for 
all  purposes  but  one,  that  is  to  say,  of  the  evidence  of  the  term  upon 
which  the  holding  from  year  to  year  takes  place,  it  being  a  well-recog- 
nized principle,  that  if  a  party  has  held  under  a  lease  containing  cer- 
tain  terms,  and  continues  to  bold  on,  without  any  new  specific  agree- 
ment, paying  the  rent  according  to  the  terms  of  the  old  lease,  the  law 
implies,  in  the  absence  of  any  agreement  to  the  contrary,  that  the 
party  continues  the  relation  of  landlord  and  tenant  from  year  to  year 
upon  the  terms  of  the  old  lease ;  that  is  the  general  law  upon  the 
subject.  Then  the  effect,  as  applied  to  this  case,  is,  that  the  ten- 
ant, Dean,  held  from  year  to  year,  upon  the  principle  of  a  certain 
rent,  under  certain  circumstances,  and  then  a  certain  other  rent,  under 
different  circumstances,  to  wit,  a  certain  rent  while  the  land  continued 
to  be  enjoyed  in  the  state  in  which  it  came  into  the  hands  of  the 
tenant,  and  to  pay  a  certain  increased  rent  in  the  event  of  the  state 
of  the  property  being  altered  by  the  pasture  being  changed  into 
arable ;  and  it  is  alleged  that  rent  became  due  under  the  terms  of 
that  holding  in  respect  of  the  tenauit  having  ploughed  up  certain 
meadow  or  pasture  land ;  that  having  so  done,  he  concealed  from  his 
landlord  the  fact,  and  therefore  the  landlord  was  not  aware  that  any 
such  rent  had  become  due  to  him ;  that  the  landlord  had  before  that 
time  incumbered  his  estate,  but  the  mortgagee  had  not  interfered 
with  the  landlord's  right  as  mortgagor  to  continue  in  the  receipt  of 
the  rents  and  profits  of  the  mortgaged  estate;  and,  as  far  as  the 
original  mortgagee  is  concerned,  he  never  had  given  notice ;  but  it 
appears,  that,  at  a  certain  time,  Mr.  RadclifTe,  one  of  the  defendants 
in  this  case,  became  the  assignee  of  the  mortgage— -that  is,  in  1844. 
Now,  the  question  is,  what  passes,  generally  speaking,  by  the  assign- 
ment or  conveyance  of  a  mortgage  ?  Does  it  pass  all  the  future  rents 
that  are  to  become  due  onlv,  or  does  it  pass  all  the  rents  at  that  time 
in  arrear  to  the  mortgagee  ?  One  would  think  that  was  a  very  ordi- 
nary principle.  Men  are  in  the  habit  of  conveying  estates  day  by  day, 
conveying  the  fee.  Well,  what  passes  by  that  f  Do  the  by-gone  rents 
in  arrear  pass  by  such  a  conveyance  ?  If  they  do  not,  what  is  the 
rule  of  law  that  makes  a  difference,  that  the  conveyance  of  the  mort- 
gage shall  transfer  by-gone  r^nts,  when  the  conveyance  of  the  whole 
estate  would  not  do  that,  but  leave  them  perfectly  unaffected  ?  Well, 
in  1844,  the  mortgage  becomes  vested  in  Mr.  Kadcliffe,  and  a  fact 
takes  place,  probably  immaterial  to  the  purpose ;  in  the  next  year, 
the  plaintiff,  Salmon,  creates  a  further  incumbrance  upon  that  estate 
to  the  extent  of  10,000/.  Matters  go  on.  A  debt  arises  between 
the  landlord  and  the  tenant,  for  which  the  tenant  has  a  right  to  sue. 
The  mortgagor  then  files  his  bill  against  the  tenant,  and  says, "  Very 
true,  I  owe  you  a  certain  debt,  but  there  is  an  account  I  now  find 
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between  us,  namely,  there  is  a  certain  rent  which  was  due  to  a  person 
whose  estate  I  represent,  and  which  I  am  entitled  to,  which  you  im- 
properly concealed,  as  due  to  him  during  his  lifetime,  and  due  to  me 
since  —  that  is  to  say,  40/.  per  acre  in  respect  of  the  ploughing  up  of 
certain  meadow  or  pasture  land ;  the  law  having  said,  that  a  rent  that 
is  reserved  in  that  manner  is  in  no  respect  diHerent  from  the  usual 
and  ordinary  reservation  of  rent  when  the  contingericy  has  happened 
upon  which  a  deed  provides  that  such  a  rent  shall  become  payable. 
I  now  find  you  have  suppressed  from  Davis  during  his  life,  and  from 
me  since ;  that  you  were  in  truth  indebted  in  a  certain  amount  of  rent 
that  was  not  paid.  I  claim  to  set  that  off  against  the  debt  that  you 
claim  against  me." 

To  which  the  defendant  pleads  and  says,  ^'  You  have  no  equity 
against  me,  for  you  are  not  entitled  to  that  rent  you  are  claiming  to 
set  off,  for  that  rent  is  due,  if  at  all,  to  Mr.  Radcliffe,  in  respect  of  the 
assignment  of  the  mortgage  to  him,  which  mortgage  has  been 
created  by  Davis."  To  which  the  plaintiff  says,  "  However  that  may 
be  as  regards  the  rent  that  became  due  after  the  assignment  of  the 
mortgage  in  1847,  at  all  events  your  plea  covers  too  much,  for  it 
covers  the  demand  for  by-gone  rent  before  the  assignment  of  the 
mortgage;  and  you  do  not  show  that  you  represent  the  original 
mortgagee  in  respect  of  that  previous  rent  which  had  accrued  due. 
You  no  more  became  entitled  to  the  rent  accrued  due  previous  to  the 
assignment  of  your  mortgage,  than  if  it  had  been  a  mere  conveyance 
of  the  estate  to  you.  Your  giving  notice  to  a  tenant  not  to  pay  is 
a  valid  notice  in  respect  of  aU  the  rent  which  you  had  ever  at  any 
time  a  right  to  receive ;  but  your  notice  did  not  enlarge  your  interest 
or  your  rights,  and  it  could  only  operate  upon  that  rent  which  you 
were  entitled  to  receive  or  recover.  And  I  insist  that  a  payment  to 
the  assignee  of  the  mortgage  would  not  have  been  a  good  discharge 
against  the  original  mortgagee ;  and  I  defy  you  to  show  any  au- 
thority, any  statement  in  any  text-book,  or  principle  of  law,  or  any 
decided  case,  to  the  effect  that  the  assignment  of  a  mortgage,  with- 
out any  words  operating  more  than  words  purporting  to  transfer  the 
mortgage,  gives  to  the  assignee  of  the  mortgage  any  right  or  title  to 
the  tent  antecedently  due  to  the  mortgagee."  That  challenge  having 
been  thrown  out,  the  case  has  been  argued,  and  no  authority  has 
been  produced,  but  general  statements  are  read  from  authorities  pur- 
porting to  show  that  when  a  mortgagee  has  given  notice,  the  tenant 
is  not  warranted  in  paying  to  the  mortgagor.  That  is  not  denied, 
and  needs  no  authority.  The  question  simply  comes  to  this.  Does 
this  plea  affect  to  cover  a  claim  that  the  plaintiff  sets  up  to  a  debt 
which  never  belonged  to  Mr.  Radcliffe  in  point  of  law,  and  of  which 
he  has  no  assignment  in  point  of  equity  ?  That  is  the  qaestion.  If 
it  does,  it  is  clear  that  the  plea  is  too  large.  A  plea,  though  it  might 
be  good  up  to  a  certein  extent,  if  it  is  expanded,  and  pleaded  with 
the  intent  of  covering  more  than  bv  law  it  will  cover,  is  bad  alto- 
gether. It  strikes  me  that  this  case  mUs  within  that  principle.  I  am 
unable  to  understand,  having  listened  attentively  to  the  argument, 
upon  what  principle  of  law  or  equity  the  assignee  of  a  mortgage  can 
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claim  the  rent  dae  before  the  assignment  to  him,  he  not  pretending 
that  that  assignment  contains  any  words  of  transfer  whatever  be- 
yond that  of  a  transfer  of  the  mere  mortgage  as  incidental  to  that 
transfer.  The  plea,  therefore,  does  not  appear  to  me  to  be  sustain- 
able, it  covering  too  much,  and  therefore  it  must  be  overruled. 

Plea  overruled. 


Ex  parte  Tunstall  ;  in  re  Tunstall.* 

May  5,  1851. 

Trustee  Act  of  1850  —  Appointment  of  New  Trustees  —  Vesting 
Order  —  Additional  Number  of  Trustees. 

A  testator  by  his  will,  devised  his  real  estate  to  one  trustee  upon  certain  tmsts.  The  tnutee 
died  intestate.  Under  the  stat.  13  &  14  Vict  c.  60,  the  court  appointed  two  trustees,  and 
made  a  Testing  order.  As  the  property  was  very  small,  the  appointment  was  made  without 
a  reference  on  affidavit  of  fitness  of  the  new  trustees. 

This  was  a  petition  presented  by  the  tenant  for  life  of  the  produce 
of  a  testator's  estate  for  the  appointment  of  new  trustees.  The  tes- 
tator, after  arranging  for  the  carrying  on  of  his  business  by  his  wife, 
so  long  as  the  same  could  be  done  advantageously,  directed  the  con- 
version of  his  whole  estate  into  money,  and  the  investment  of  the 
produce,  and  declared  the  trusts  to  be  for  his  wife  for  life,  and  then  in 
favor  of  his  children.  He  had  vested  the  whole  of  his  property  in 
John  Blackburn,  as  sole  trustee,  and  he  was  sole  executor,  and  he 
proved  the  will.  The  property  consisted  of  freehold  and  personal 
estates,  the  freeholds  being  subject  to  a  mortgage  for  7002.,  and  there 
was  no  other  property  but  the  freeholds  (so  subject)  applicable  to  the 
trusts  of  the  will.  The  mortgage  had  not  been  paid  off,  and  Mr. 
Blackburn  died,  in  1849,  intestate,  leaving  an  infant  heir  at  law,  and 
administration  was  taken  out  to  his  estate.  There  was  no  person 
interested  under  the  will  but  one  child^  a  daughter,  and  the  widow. 
The  will,  not  containing  any  power  to  appoint  new  trustees,  the 
present  petition  was  presented  by  the  widow  and  child,  which,  after 
stating  the  foregoing  facts,  and  that  Mr.  Woods  and  Mr.  Chatbum 
were  willing  to  act  as  trustees,  prayed  their  appointment,  and  a 
direction  that  the  real  estate  so  subject  to  the  trusts  of  the  will 
might  be  vested  in  them  and  their  heirs  upon  the  trusts  of  the 
same. 

Knioht  Bruce,  V.  C.  Although  by  the  will  the  testator  appointed 
only  one  trustee,  I  consider  the  vesting  of  property  in  a  sole  trustee 
so  very  inconvenient,  that  I  shaU  sanction  the  two ;  and,  as  the 
property  is  small,  I  can  do  so  without  a  reference,  if  the  affidavit  of 
fitness  be  satisfactory. 

i  15  Jar.  645. 
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Prendergast  said  that  the  affidavit  was  quite  satisfactory,  and 
there  was  the  consent  of  the  proposed  trustees  to  act  There  were 
affidavits  also  of  the  service  of  the  petition  on  the  heir,  and  adminis- 
tration of  the  deceased  trustee,  and  of  the  truth  of  the  statement  in 
the  petition. 

The  order  was  made. 


Carrick's  Case.^ 

Joly  4,  1851. 

Contributories  —  Liability, 

The  liabilideB  of  persons  concerned  in  schemes  for  the  formation  of  companies  are  not  altered 
by  the  Registration  or  Winding-up  Acts. 

What  amounts  to  evidence  of  having  authorized  expenses. 

An  allottee  is  not  a  contributory  merely  because  he  may  be  entitled  to  receive  back  what  he 
paid  as  deposit 

A  committee-man  is  not  a  contributory  unless  he  authorized  expenses  to  be  incurred. 

This  was  a  motion  to  discharge  the  order  of  the  master,  placing 
the  name  of  William  Baldwin  Carrick  on  the  list  of  contributories  to 
the  Great  North  of  England  and  Yorkshire  and  Glasgow  Union 
Railway  Company.  Mr.  Carrick  had  signed  a  writing  containing 
his  consent  to  act  as  a  provisional  committee-man,  and  to  take  a 
share  or  shares,  and  he  had  attended  meetings  as  a  member  of  the 
executive  committee.  At  a  meeting  of  the  executive  committee, 
held  on  the  16th  of  October,  1845,  it  was  resolved,  that  a  number  of 
shares,  not  exceeding  one  hundred,  be  offered  to  each  of  the  pro- 
visional committee,  and  not  exceeding  one  hundred  and  fifty  to  each 
of  the  executive  committee ;  and  at  a  meeting  held  on  the  81st  of 
October,  it  was  resolved,  that  letters  of  allotment  should  be  sent  to 
the  provisional  committee,  and  they  were  accordingly  sent  The 
company  was  never  formed,  and  at  a  meeting  of  the  committee,  held 
on  the  6th  of  February,  1846,  it  was  resolved,  that  a  circular  should 
be  sent  to  each  of  the  directors,  calling  for  30/.  towards  defraying  the 
expenses  of  the  company,  and  that  the  shareholders  should  have  36s. 
per  share  returned,  6^.  per  share  being  retained  for  expenses.  Mr. 
Carrick  paid  50/.  to  Mr.  Middleton,  the  secretary  of  the  company,  of 
which  30/.  was  stated  by  Mr.  Middleton,  in  his  evidence,  to  have  been 
for  Mr.  Carrick's  one  hundred  shares,  a^  the  rate  of  65.  per  share,  and  20/. 
for  shares  allotted  to  Mr.  Carrick's  brother.  Mr.  Middleton,  however, 
admitted,  that  at  the  time  when  the  payment  was  made  the  scheme  had 
been  abandoned,  and  that  he  had  paid  it  in  consequence  of  a  call  of 
6s.  peft  share,  which  it  had  been  calculated  would  discharge  the 
liabilities  of  the  company.  The  evidence  produced,  showing  that 
Mr.  Carrick  had  authorized  expenses,  was  a  letter,  to  the  following 

i  15  Jur.  645. 


COURTS  OF  CHANCERY,  1861.       116 

Camck't  Cm e. 

effect,  to  Mr.  Middleton :  ^'  The  fare,  with  cab  hire  to  and  from 
Leeds,  is  21s.;  but  I  do  not  remember  the  number  of  attendances; 
your  book  will  most  likely  prove  it.  Add  one  visit  to  York,  20^.,  and 
the  same  amount  for  two  evenings'  expenses  at  Leeds ; "  and  resolu- 
tions by  the  executive  committee  for  the  appointment  of  a  traffic  taker 
and  a  secretary. 

Bethell  and  BaggaUay^  in  support  of  the  motion. 

Boxburgh  opposed. 

Lord  Cranworth,  V.  C.    I  will  first  consider  how  the  rights  of 
the  parties  would  have  stood  prior  to  any  of  the  recent  statutes. 
Certain  persons  enter  into  a  speculation  for  the  purpose  of  forming  a 
company  for  working  or  for  making  a  railway.     The  capital  was  to 
consist  of  150,0002.,  to  be  raised  in  seventy-five  hundred  shares  of 
202.  each.     Many  persons  agree  to  take  shares,  and  pay  deposits  on 
account,  but  the  promoters  afterwards  find  it  impossible  to  form  the 
company,  and  the  project  is  abandoned.    It  is  clear  on  all  the  au- 
thorities, as  well  as  on  principle,  that  every  person  who  so  made  a 
deposit  would  be  entitled  to  recover  it  back  as  money  had  and 
received  to  his  use.     He  paid  it  on  a  consideration  which  has,  under 
the  circumstances,  wholly  failed.     Is  this  right,  then,  affected  by  the 
Joint-stock  Companies  Registration  Act,  7  &  8  Vict  c.  110?     I 
think  not     The  preamble  of  that  act  only  states  that  it  is  expedient 
to  make  provisions  for  the  due  registration  of  joint-stock  companies 
during  the  formation  and  subsistence  thereof,  and  after  complete 
registration  to  invest  them  with  the  qualities  of  corporations,  with 
certain   modifications  and  qualifications,  and  also  to  prevent  the 
establishment  of  any  company  not  duly  constituted  according  to  that 
act     There  is  nothing  in  this  recital  which  points  to  any  intention 
of  adding  to  or  detracting  from  the  rights  of  those  who  may  take 
part  in  the  attempt  to  form  the  company,  or  who  may  agree  to 
become  shareholders  in  it  when  formed ;  nor  do  I  find  in  the  enact- 
ments any  thing  indicating  such  an  intention.     The  first  three  sec- 
tions of  the  act  are  employed  in  defining  certain  terms  used  in  the 
act,  and  explaining  to  what  companies  or  partnerships  its  provisions 
are  meant  to  apply,  and  in  fixing  the  period  when  the  act  shall  come 
into   operation.     Sect  4  then  imposes  on  all  parties  concerned  in 
forming  a  joint-stock  company  the  obligation  of  provisionally  regis- 
tering its  proposed  name  and  objects,  with  certain  other  specified 
details,  before  any  steps  are  taken  for  soliciting  the  public  to  become 
shareholders ;  and  sects.  5  and  6  relate  to  the  same  subject     Sect  7, 
then  provides  for  the  complete  registration  of  the  company,  before 
which  it  is  forbidden  to  it  to  carry  on  its  business.     The  section 
enters  minutely  into  the  details  of  what  it  is  to  be  registered,  and 
enacts,  among  others  things,  that  no  company  shall  receive  a  certifi- 
cate of  complete  registration,  enabling  it  to  carry  on  business,  until 
the  partnership  has  been  formed  by  a  deed  under  the  hands  and  seals, 
of  all  the   shareholders,  stating  certain  particulars  required  by  the 
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act  The  several  sections  which  follow,  up  to  and  including  sect. 
22,  all  relate  to  the  subject  of  the  complete  registration,  and  the 
periodical  renewals  of  it  to  be  made  from  time  to  time.  The  next 
two  sections,  i.  e.,  sects.  23  and  24,  define  what  acts  may  be  done 
during  the  period  of  provisional  and  before  complete  registration. 

These  acts  are  confined  to  the  opening  of  a  subscription  list,  the 
allotment  of  shares,  and  the  receiving  of  deposits  thereon  to  a  limited 
amount,  and  to  certain  other  specified  acts  necessary  for  the  due 
formation  of  the  company.  Sect  25  then  enacts,  that  on  complete 
registration  the  company  —  which,  it  must  be  observed,  must  have 
been  previously  constituted  by  deed  —  shall  be  incorporated,  and 
may  proceed  in  its  functions,  having  previously,  in  cases  requiring 
the  sanction  of  the  legislature,  obtained  the  necessary  act  of  Parlia- 
ment The  subsequent  section  contains  provisions  as  to  the  rights 
and  duties  of  the  shareholders  and  directors  after  the  company  has 
come  into  operation,  and  also  as  to  the  mode  of  transferring  shares, 
and  the  mode  of  proceeding  at  law  by  or  against  the  company,  and 
various  other  clauses  to  which  I  do  not  feel  it  necessary  to  advert 
It  is  sufficient  to  say  that  there  is  nothing  in  the  act  in  any  respect 
altering  the  relative  legal  obligations  of  the  persons  engaged  in 
forming  the  company,  and  of  those  who  have  agreed  to  become 
members  of  it  when  formed ;  on  the  contrary,  the  act  proceeds  on 
the  principle  that  these  two  bodies  are  perfectly  distinct  During  the 
period  of  provisional  registration,  the  persons  who  are  acting  are 
expressly  stated  in  sect  23  to  be  the  promoters  of  the  company,  not 
the  persons  who  have  agreed  to  take  shares.  I  think  they,  i.  e.,  the 
promoters  are  authorized  to  assume  the  name  of  the  intended  com- 
pany, coupling  with  it  the  words  "  registered  provisionally  ; "  yet  this 
is  obviously  merely  an  arrangement  adopted  for  the  sake  of  explain- 
ing to  the  public  on  behalf  of  what  projected  body  the  parties  are 
acting.  The  parties  so  acting  are  still,  according  to  the  express 
words  of  the  act,  not  the  company,  but  the  promoters  of  the  com- 
pany. I  have  been  thus  particular  in  examining  the  effects  of  this 
act,  because  I  know  it  has  been  supposed  that  its  operation  was 
wholly  to  change  the  position  in  which  the  promoters  and  allottees 
of  shares  had  previously  stood  towards  each  other.  I  am  of  opinion 
that  it  had  no  such  operation,  and  that  after  the  passing  of  that  act 
no  person  in  agreeing  to  take  shares  became  liable  to  any  of  the 
expenses  incurred  by  the  promoters  of  the  scheme  in  case  it  should 
prove  abortive,  but,  on  the  contrary,  every  such  person  has  the  same 
right  since  the  passing  of  the  act  as  he  had  before,  of  recovering  back 
his  deposit  as  so  much  money  had  and  received  to  his  use,  it  having 
been  paid  on  a  consideration  which  has  wholly  failed.  Walstab  v. 
SpoUiswoodej  10  Jur.  460,  498 ;  15  M.  &  W.  501,  is  an  authority  for 
this,  having  been  decided  long  after  the  passing  of  the  act  So  mat^ 
ters  stood  up  to  the  passing  of  the  Winding-up  Act  What,  then, 
was  the  effect  of  that  act  ?  Certainly,  it  in  no  respect  altered  the 
legal  rights  or  liabilities  of  any  one.  Those  who  had  incurred  liabili- 
ties remained  liable ;  those  who  had  acquired  rights  retained  those 
rights.     The  object  of  the  act  was  to  facilitate  the  process  of  liquida- 
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tion,  not  to  add  to  or  to  detract  from  any  existing  right  Who,  then, 
were,  at  the  time  of  the  passing  of  the  act,  the  persons  liable  to  pay 
the  debts  incurred  in  the  attempts  to  form  the  company  ?  Evidently 
those  who  had  given  the  orders  under  which  the  debts  were  incurred, 
or  who  had  sanctioned  the  giving  of  such  orders  by  others.  No  one 
could  be  liable,  unless  either  the  creditor  could  say  to  him,  "  My  debt 
was  incurred  under  an  order  given  or  sanctioned  by  you ; "  or  the 
party  liable  to  the  creditor  could  say  to  him,  <^  I  incurred  this  obliga- 
tion under  your  engagement  to  contribute  ratably  with  me."  No 
person,  by  agreeiuj?  to  take  shares  in  the  company  when  formed, 
enters  into  either  of  the  three  engagements.  He  neither  gives  orders 
for  acts  to  be  done  in  or  towards  forming  the  company,  nor  au- 
thorizes others  to  give  orders  on  his  account,  nor  appears  to  indem- 
nify, or  to  contribute  towards  indemnifying,  those  who  do  so.  If  that 
were  the  true  result  of  his  agreeing  to  become  a  shareholder  he  could 
not,  on  the  failure  and  abandonment  of  the  scheme,  recover  back,  as 
all  the  cases  show  he  may  recover  back,  his  deposit  as  money 
paid  on  a  consideration  which  has  wholly  failed.  These  principles 
appear  to  me  so  clear,  that,  until  corrected  by  some  higher  authority, 
I  shall  feel  myself  bound  to  hold  in  all  these  cases,  that  no  one  can 
be  put  on  the  list  of  cojatributories  merely  by  reason  of  his  having 
a£[reed  to  take,  or,  what  is  the  same  thing,  having  become  an  allottee 
of  shares,  whether  he  has  or  has  not  paid  a  deposit.  It  was,  indeed, 
argued,  that  even  if  a  party  so  situate  was  not  to  be  put  on  the  list 
of  contributories  as  a  party  liable  to  pay,  yet  that  he  ought  to  be 
placed  t^ere  as  a  party  entitled  to  receive  back  the  amount  of 
a  deposit. 

But  this  is  an  argument  evidently  resting  on  no  solid  foundation. 
It  would  go  to  place  on  the  list  of  contributories  allottees  who  had 
paid  deposits,  and  at  the  same  time  to  exclude  those  who  had  paid 
nothing.  This  would  be  a  very  strange  result.  But,  in  truth,  the 
whole  substratum  of  the  argument  fails.  The  word  '^contributories,'^ 
by  the  interpretation  clause,  includes  every  member  of  a  company, 
and  also  every  other  person  liable  to  contribute  to  the  debts  and  lia- 
bilities thereof.  The  language  shows  very  clearly  that  <'  members  " 
are  only  included,  because  they  are  of  necessity  liable  to  contribute. 
It  is  true,  that  though  liable  to  contribute,  yet  they  may,  in  the  result, 
when  the  affairs  are  wound  up,  become  entitled  to  receive  from  their 
co-contributories,  because  they  may  have  contributed  more  than  a 
due  proportion ;  but  they  are  placed  on  the  list  because  the  aiiairs  to 
be  wound  up  are  affairs  to  the  losses  and  liabilities  of  which  they 
must  of  necessity  contribute,  though  they  may,  in  the  result,  be 
recipients,  and  not  parties  called  on  to  pay  any  thing;  whereas  allot- 
tees of  shares  can  never  be  liable  to  contribute  to  any  of  the  debts  or 
losses  incurred  in  the  abortive  attempt  to  form  the  company,  and  so 
are  neither  members  nor  persons  liable  to  contribute  within  the  mean- 
ing of  the  word  "contributories,"  as  defined  in  the  interpretation 
clause.  Moreover,  it  is  incorrect  to  speak  of  allottees  of  shares  as 
persons  who  can  have,  under  any  circumstances,  the  right  to  receive 
money  back  as  "  members."   They  are  not  members  at  all.   They  have 


118  COURTS  OF  CHANCERY,  1851. 

Camck's  Cam. 

no  right  in  the  aggregate  fund  formed  by  the  sum  of  the  deposits. 
The  right  of  an  allottee,  when  the  scheme  is  abandoned,  is  a  per- 
sonal right  against  the  party  or  parties  who  have  contracted  with 
him,  that,  in  consideration  of  his  deposit,  he  should  be  a  shareholder 
in  a  company  about  to  be  formed.  When  the  project  has  been  aban- 
doned he  has  a  right,  against  those  who  have  so  contracted,  to  recover 
back  what  he  has  so  paid.  But  it  by  no  means  follows  that  the  right 
of  every  allottee  is  against  the  same  person  or  persons ;  and  even  if 
it  is,  which  can  rarely  happen,  the  right  is  not  a  right  on  any  specific 
fund,  but  a  personal  right  of  action,  independent  of  the  existence  or 
non*existence  of  any  fund  out  of  which  payment  can  be  made.  For 
these  reasons,  I  am  of  opinion  that  there  is  no  ground  whatever  for 
placing  on  the  list  of  contributories  any  aUottee,  merely  because  he 
may  be  entitled  to  receive  back  what  he  paid  as  deposit  It  was 
suggested  in  argument,  that  in  the  view  which  I  have  taken  of  these 
cases  I  am  contravening  several  decided  cases.  Mr.  Roxburgh  re- 
ferred particularly  to  the  case  of  Ex  parte  Barber^  1  Hall  &  T.  238 ; 
1  Mac.  &  G.  176 ;  13  Jur.  182,  395,  decided  by  Lord  Cottenhara.  I 
cannot,  however,  think  that  there  is  any  thing  whatever  in  that  case 
at  all  at  variance  with  what  I  am  deciding.  In  that  case,  the  project 
was  to  form  an  independent  line  of  railway  between  London  and 
Manchester  direct,  with  a  capital  of  5,000,000/.  The  petitioner, 
Barber,  had  agreed  to  tedce  200  shares,  and  had  signed  the  subscribers' 
agreement,  thereby  expressly  authorizing  the  directors  who  were  en- 
gaged in  forming  the  company  to  incur  all  necessary  expenses  in 
making  surveys,  estimates,  contracts,  &c.,  preparatory  to  the  goings 
before  Parliament  The  scheme  proved  wholly  impracticable,  and 
was  abandoned.  The  petitioner,  therefore,  and  the  other  persons  who 
had  signed  the  subscribers'  agreement,  and  so  had  authorized  the 
great  outlay  which  bad  taken  place,  were  liable  to  be  called  on  by 
all  those  who  had  done  work  under  orders  from  the  directors ;  and 
BO,  taking  the  law  to  be,  that  the  Winding-up  Act  applied  to  the  case 
of  parties  associated  to  form  a  company,  there  could  not  be  the  least 
doubt  of  the  petitioner  being  a  member  of  that  association,  and  so  a 
contributory,  entitled  to  petition ;  indeed,  on  this  point  no  question 
was  raised.  The  doubt  was,  whether  the  Winding-up  Act  applied 
to  the  case  of  a  body  of  persons  associated  for  obtaining  an  act  of 
Parliament  to  make  a  railway.  Knight  Bruce,  V.  C,  thought  it  did 
not,  but  Lord  Cottenham,  C,  decided  that  it  did.  Assuming  that  to 
have  been  well  decided,  there  could  be  no  possible  doubt  as  to  the 
petitioner  being  properly  to  be  treated  as  a  contributory.  He,  by 
signing  the  subscribers'  agreement,  had  directly  authorized  the  ex- 
penditure, the  liabilities  in  respect  of  which  were  sought  to  be  wound 
up.  The  decision  does  not,  therefore,  touch  the  present  case.  The 
petitioner  there  was  a  contributory,  not  because  he  was  an  allottee 
of  shares,  but  because  he  had  expressly  authorized  the  expense  in- 
curred. I  was  then  referred  to  two  cases  before  Knight  Bruce,  V.  C. : 
Ex  parte  Holinsworth^  3  De  G.  &  S.  7 ;  13  Jur.  601,  and  Ex  parte 
Capper^  3  De  G.  &  S.  1.  In  the  former  case,  the  petitioners  were 
certainly  to  be  treated  as  contributories ;  an  action  had  been  brought 
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against  them,  and  a  verdict  recovered  for  a  sum  of  214/.,  part  of  the 
expenses  incurred  in  forming  the  company.  When,  therefore,  it  had 
once  been  decided  that  an  association  of  persons  engaged  in  an  abor- 
tive attempt  to  form  a  company  was  liable  to  be  wound  up  under  the 
act,  the  right  of  the  petitioners  to  be  treated  as  contributories  was 
clear.  The  judgment  against  them  proved  that  they  were  some  of 
the  persons  who  had  incurred  expenses,  in  respect  of  which  they 
were  entitled  to  call  for  contribution  from  those  who  had  concurred 
with  them  in  the  acts  which  had  created  their  liability.  The  other 
case,  JEic  parte  Capper^  can  hardly  be  cited  as  an  authority.  The 
petitioner,  who  sought  to  obtain  a  winding-up  order,  had  never  seen 
the  accounts ;  and  all  that  the  vice  chancellor  did  was  to  make  an 
order,  the  effect  of  which  was  to  obtain  for  him  an  inspection  of  the 
accounts,  in  order  that  he  might  then  decide  what  course  he  would 
pursue.  The  order  must,  according  to  Ez  parte  Pocock^  1  De  G.  & 
S.  731 ;  13  Jur.  598,  in  conformity  to  which  it  was  framed,  have  been 
made  by  consent,  and  can  hardly  be  cited  as  a  case  establishing  any 
general  principle. 

Some  stress  was  laid  on  the  circumstance,  that  in  the  act  passed 
on  the  same  day  with  the  Joint^stock  Companies  Registration  Act, 
for  enabling  joint-stock  companies  to  be  made  bankrupt,  7  &  8 
Vict.  c.  Ill,  the  provisions  therein  contained  are,  by  sect.  1,  expressly 
made  applicable  to  companies  or  bodies  of  persons  registered  either 
provisionally  or  completely.  No  doubt  such  is  the  language  of  the 
act,  and  it  is  very  difficult  to  ascertain  with  distinctness  what  is  its 
precise  meaning.  The  subsequent  clauses  seem  all  to  point  to  formed 
companies.  Sects.  5  and  6  refer  to  judgments  recovered  and  decrees 
pronounced  against  the  company,  or  any  person  duly  authorized  to 
be  sued  as  a  defendant  on  behalf  thereof,  which  is  inapplicable  to  a 
company  only  in  the  course  of  formation.  Again ;  by  sect.  25,  the 
Court  of  Bankruptcy,  before  which  any  fiat  against  any  company  is 
prosecuted,  is  directed  to  report  to  the  Board  of  Trade  the  circum- 
stances which  have  led  to  the  failure  of  the  company ;  and  then,  by 
sect  26,  the  queen  is  thereupon,  on  the  recommendation  of  that  board, 
authorized  to  make  void  all  the  powers  and  privileges  of  the  bankrupt 
company,  whether  created  by  letters  patent  or  by  act  of  Parliament 
—  provisions  obviously  inapplicable  to  any  company  not  completely 
registered.  The  whole  scope  and  frame  of'^  the  act  lead,  I  think,  irre- 
sistibly to  the  conclusion  that  the  words  "  provisionally  registered," 
in  the  1st  section,  crept  into  the  clause  per  incuriam.  But  if  this  is 
not  a  legitimate  mode  of  dealing  with  the  subject,  then  I  can  only 
say,  that  whatever  anomalies  may  be  the  consequence  of  the  enact- 
ment, it  must  be  held  that  bodies  associated  for  forming  a  company, 
which  is  afterwards  abandoned,  are  within  the  act,  and  so  liable  to 
be  made  bankrupt  But  I  cannot  infer  from  thence  any  intention  to 
alter  the  relative  situation  of  those  who  are  attempting  to  form  a 
company,  and  those  wfaro  have  agreed  to  become  members  of  it  when 
formed.  As  to  the  special  circumstances  of  Carrick's  case,  there  is 
nothing  warranting  the  placing  of  his  name  on  the  list  of  contributo- 
ries, without  showing  what  the  expenses  are  for  winding  up  which 
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he  is  to  be  made  liable.  No  doubt  there  is  strong  evidence  to  show, 
as  matter  of  fact,  that  he  sanctioned  the  employment  of  the  solicitor, 
and  surveyor,  and  traffic  taker ;  but  before  his  name  is  placed  on  the 
list  of  contributors,  on  the  ground  of  such  sanction,  it  must  be  shown 
that,  under  the  authority  so  given,  expenses  were  incurred,  and  that 
the  same  either  remain  unliquidated,  or  have  been  liquidated  by  those 
who  were  liable  jointly  with  Carrick,  and  who,  therefore,  now  are 
entitled  to  call  on  him  for  contribution.  Nothing  of  this  sort  appears. 
I  do  not  think  UpfilPs  Case^  in  the  House  of  Lords,  governs  this  case, 
because  I  cannot  discover  any  final  agreement  by  Carrick  to  atccept 
shares  allotted  to  him  as  a  provisional  committee-man.  It  was  from 
the  very  beginning  arranged  that  one  hundred  shares,  or  one  hundred 
and  fifty,  should  be  offered  to  each  member  of  the  provisional  com- 
mittee, and  one  huncked  and  fifty  to  each  member  of  the  executive 
committee.  But  I  cannot  find  any  evidence  of  distinct  acceptance 
of  either  one  hundred  or  one  hundred  and  fifty.  On  the  contrary, 
when  the  scheme  was  abandoned,  Carrick,  ^<  causa  pacis,"  as  I  interpret 
his  acts,  agreed  to  pay  30/.  as  a  contribution  on  one  hundred  shares 
towards  winding  up  the  concern ;  whereas,  if  the  original  resolution 
had  been  acted  on,  he  would  have  been  bound  to  pay  on  one  hundred 
and  fifty,  and  not  on  one  hundred  shares.  I  cannot  treat  this  as  any 
thing  more  than  a  willingness  to  pay  something,  in  order  thereby,  if 
possible,  to  extricate  himself,  and  those  engaged  with  him,  from  the 
difficulties  in  which  they  found  themselves  placed.  The  result  will 
be,  that  Mr.  Carrick's  name  must  be  withdrawn  from  the  list  But 
the  official  manager  may  apply  to  the  master  to  restore  it,  if  he  can 
satisfy  the  master  that  the  debts  and  liabilities  remaining  to  be  wound 
up  are  debts  and  liabilities  to  which  Mr.  Carrick  has,  by  his  conduct 
on  the  committee,  made  himself  liable. 

Declare  that,  at  present,  there  is  not  sufficient  evidence  to  retain  the 
name  of  Mr.  Carrick  upon  the  list  of  contributories.  Refer  it  back  to 
the  master  to  review  his  decision.  Costs  of  Mr.  Carrick  to  the  present 
time,  including  proceedings  in  the  master* s  office  and  on  the  appeal^  to 
be  paid  out  of  the  estate. 
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May  8,  and  Jaljr  5,  1851. 

Set-off  in  Equity  not  applicable  where  the  Cross  Demands  are  in 

different  Rights. 

Executor  and  residaary  legatee  admitting  assets  of  his  testator  for  payment  of  a  legacy 
given  by  the  will :  — 

Heldf  not  entitled,  as  against  the  assignees  in  bankmptcy  of  the  legatee,  to  retain  the  legacy 
in  part  payment  of  a  debt  due  to  hmi  individaally  from  the  bankrapt  legatee.  s 

1  15  Jur.  64& 
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The  cases  of  MedUcot  r.  Bowei,  1  Yes.  Sen.  208,  Wkkaker  t.  Buih^  Amb.  407,  and  Cherry  t. 
Bouitbee,  4  My.  &  C.  442,  observed  upon. 

The  statements  of  the  bill,  which  was  filed  by  the  assignees  in 
bankruptcy  of  James  Napier,  a  legatee  under  the  will  of  Thomas 
Lomas  the  elder,  against  the  defendant,  Thomas  Lomas  the  younger, 
the  executor  of  the  will,  for  payment  of  a  portion  of  the  legacy 
alleged  to  be  still  unpaid,  were   to  the  following  eflfect :   Thomas 
Lomas  the  elder,  by  his  will,  dated  in  June,  1815,  inter  cUia^  be* 
queathed  the  interest  of  1000/.  to  his  daughter  Mary,  wife  of  George 
Wood,  for  her  life,  and  after  her  decease  t^queathed  the  principal  to 
and  amongst  her  children  who  should  attain  the  age  of  twenty-one. 
The  testator  gave  and  bequeathed  his  residuary  estate  to  the  defend- 
ant, Thomas  Lomas  the  younger,  whom,  with  one  Richard  Bentley, 
he  appointed  executors  of  his  will.     The  testator  died  in  1816,  and 
in  April,  1818,  the  will  was  proved  by  both  executors.     Mary  Wood, 
the  testator's  daughter,  had  one  child  only,  viz.,  Martha  Lomas  Wood, 
who  attained  twenty-one  in  1835,  and  on  the  7th  of  October,  1840, 
intermarried  with  James  Napier.     Upon  the  occasion  of  such  marriage 
no  settlement,  or  agreement  for  a  settlement,  of  the  legacy  of  lOOOL 
was  entered  into.     Richard  Bentley,  the  co-executor  of  the  defendant, 
died  some  time  previously  to  the  15th  of  April,  1842,  having  duly 
accounted  with  his  co-executor  for  his  receipts  in  respect  of  the  testa- 
tor's estate,  and  the  plaintiffs  sought  no  relief  either  against  him  of 
his  estate.     On  the  15th  of  April,  1842,  the  defendant,  Thomas  Lomas 
the  younger,  as  the  surviving  trustee  and  executor  of  the  testator,  on 
the  joint  application  of  Mary  Wood,  the  tenant  for  life  of  the  1000/., 
and  Martha  Lomas  Wood,  and  James  Napier,  her  husband,  paid 
500/.  to  the  latter,  part  of  the  lega^  of  1000/.,  on  the  joint  receipt 
given   by  the   three.     In  June,  1843,  Martha  Lomas  Napier  died 
intestate,  whereby  James  Napier  became   entitled,  in  right  of  his 
deceased  wife  to  the  remaining  500/.,  part  of  the  legacy  of  1000/.  sub- 
ject to  the  life  interest  of  Mary  Wood  therein.     On  the  5th  of  Decem- 
ber, 1843,  Napier  took  out  administration  to  his  deceased  wife.     On 
the  28th  of  December,  1847,  a  fiat  in  bankruptcy  was  awarded  against 
James  Napier,  who  was  found  a  bankrupt  thereunder,  the  plaintiffs 
being  appointed  his  assignees.     In  June,  1848,  Mary  Wood  died, 
whereupon  the  plaintiffs,  as  such  assignees  of  Napier,  became  entitled 
to  the  500/.,  the  residue  of  the  said  legacy  of  1000/.     The  bill  prayed 
that  it  might  be  declared  that  the  plaintiffs  were  entitled  to  the  said 
Bum  of  500/.,  being  the  residue  of  the  said  legacy  of  1000/.,  with  in- 
terest thereon  from  the  death  of  Mary  Wood ;  that  the  defendant, 
Lomas,  might  be  ordered  to  pay  the  plaintiffs  the  said  sum  and  in- 
terest ;  and  that  the  defendant  might  admit  assets  for  that  purpose, 
or  that  the  usual  administration  accounts  of  the  testator's  personal 
estate  might  be  taken,  and,  if  necessary,  a  receiver  thereof  appointed. 
The  defendant,  by  his  answer,  admitted  assets  for  payment  of  the 
sum  claimed,  but  stated,  that  prior  to  the  bankruptcy  of  James  Na- 
pier, he,  at  his  request,  joined  him  and  Blake  (one  of  the  plaintiffs)  in 
a  promissory  note  for  400/.,  payable  to  the  Sheffield  Joint-stock  Bank- 
VOL.  v.  11 
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ing  Company,  as  a  gaaranty  to  cover  the  amount  dne  on  the  banking 
account  of  James  Napier,  to  the  amount  of  400/.  and  interest ;  that 
he,  also  at  the  request  of  Napier,  joined  with  others  as  surety  for 
Napier  in  several  prombsory  notes,  given  to  various  funding  societies 
and  money  clubs  at  Sheffield,  by  way  of  security  for  debts  due  from 
Napier  to  the  said  respective  societies ;  that  he  became  such  surety, 
and  joined  in  such  promissory  notes,  by  reason  of  his  having  under 
his  control  the  residue  of  said  legacy ;  that,  by  way  of  security  in 
respect  of  the  said  400^  secured  to  the  Sheffield  Bank  by  the  said 
promissory  note,  James  Napier  executed,  and  delivered  to  the  defend- 
ant, a  warrant  of  attorney  to  confess  judgment  to  that  amount ;  that, 
after  the  bankruptcy  of  Napier,  the  defendant  was  called  upon  to  pay, 
and  did  pay,  in  respect  of  the  guaranty  and  securities  mentioned, 
the  sum  of  618L  6s. ;  and  the  answer  set  up  a  claim  by  the  defendant 
to  retain  the  balance  of  the  legacy  of  lOOOl  towards  payment  of  the 
amount  he  had  been  so  alleged  to  pay,  with  interest  from  the  respect- 
ive days  of  such  payments. 

Sir  W.  P.  Wood^  S.  O.,  and  Torriano^  for  the  plaintiflb.  The  claim 
of  the  plaintiffii  is  resisted  in  this  case,  the  defendant  setting  up  a 
species  of  set-off  of  the  payments  made  by  him  since  the  bankruptcy 
in  respect  of  his  suretyship.  The  debt  set  up  by  the  defendant  is 
daimed  by  him  in  his  own  right,  while  the  legacy  sued  for  is  daimed 
out  of  the  testator's  assets.  No  rule  is  better  established  than  that 
demands  due  in  different  rights  cannot  be  set  off  against  each  other. 
There  is  a  long  series  of  authorities,  beginning  with  Bishop  v.  Churchy 
3  Atk.  691,  and  ending  with  Cherry  v.  BouUbee^  2  Kee.  319 ;  s.  c  4 
M^.  &  C.  442,  all  going  upon  the  principle  that  there  can  be  no  set- 
off except  where  the  same  hand  is  to  receive  and  to  pay.  In  Cherry 
v.  BouUbeey  Lord  Cottenham,  C,  disallowed  the  claim  of  set-ofi^  on 
the  ground  that  in  that  case,  <' there  never  was  a  time  at  which  the 
same  person  was  entitled  to  receive  the  legacy  and  liable  to  pay  the 
entire  debt."  ■  That  is  also  the  fact  in  the  present  case.  The  pay- 
ments made  by  the  defendant  in  respect  of  his  suretyship  were  made 
after  the  bankruptcy,  and  therefore  there  never  was  a  time  at  which 
the  same  hand  was  entitled  to  receive  the  legacy  and  pay  the  entire 
debt  The  old  cases  go  equally  clearly  to  estabUsh,  that  an  executor 
cannot  set  off,  against  a  demand  upon  him  as  executor,  a  debt  due 
to  him  individually.  Whitaker  v.  Bush^  Amb.  407.  Medlicot  v.  Bowes^ 
1  Ves.  Sen.  208.  Gale  v.  LuUreUj  1  Y.  &  J.  180.  Here  the  legacy  is 
daimed  as  pajsble  out  of  the  assets,  and  the  debt  set  up  by  the  ex- 
ecutor is  claimed  as  due  to  him  in  his  own  right  That  a  right  of 
setoff  may  arise  there  must  be  a  mutual  credit  upon  demands 
arising  between  the  same  parties,  and  in  the  same  right  Upon  this 
ground,  also,  it  is  submitted,  that,  having  regard  to  the  form  of  the  trans* 
actions  upon  which  the  defendant's  claim  is  founded,  there  can  be  no 
right  of  set-off  in  this  case.  The  transactions  out  of  which  the  de- 
fendant's claim  arises  are  not  transactions  between  the  defendant  and 
the  bankrupt  merely,  but  transactions  between  the  bankrupt  and 
several  other  parties,  induding  the  defendant,  and  there  is  no  evidence 
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to  show  what  proportion  of  the  debt  due  to  the  several  sureties  is  to 
be  attributed  to  each.  Unless,  therefore,  it  can  be  shown  that  there 
has  been  a  special  contract  between  the  parties,  that  the  payments) 
if  any,  to  be  made  in  respect  of  the  suretyship,  should  constitute  a 
charge  upon  the  legacy,  the  defendant  can  have  no  right  of  set-ofil 
No  such  contract  has  been  shown  by  the  evidence.  Ail  that  is  said 
by  the  defendant  is,  that  he  became  surety  for  the  bankrupt,  and  that 
he  did  so  in  consequence  of  having  the  residue  of  the  legacy  of  1000^ 
under  his  controL 

OlassCj  (with  whom  was  Bethell,)  for  the  defendant  The  evidence 
in  the  cause  proves  payments  made  by  the  defendant,  in  respect  of 
his  suretyship,  to  an  amount  exceeding  the  legacy  claimed.  That 
being  so,  if  the  bankrupt  had  sued  for  the  legacy,  the  executor  might 
have  said,  and  insisted,  that  the  bankrupt  had  received  the  amount  of 
the  legacy.  Jeffs  v.  Wood^  2  P.  Wms.  131.  The  assignees  merely 
represent  the  bankrupt,  and  cannot  be  in  a  better  position.  The  fact 
that,  in  this  case,  the  defendant  is  residuary  legatee  as  well  as  execu- 
tor, and  therefore  entitled  to  the  residuary  assets  in  his  own  right,  is 
an  answer  to  the  objection  that  the  debts  are  due  in  aider  droit.  It 
cannot  be  said  that  a  setoff  in  this  case  would  be  paying  one  man's 
debt  with  another  man's  money.  It  is  said  that,  by  reason  of  the 
bankruptcy,  the  defendant  can  only  be  entitled  to  a  dividend  upon  his 
debt  In  answer  to  that,  it  is  submitted,  that  the  relative  position  of 
the  parties  was  established  before  the  bankruptcy,  and  that  the 
assignees  do  but  represent  the  bankrupt,  and  can  be  in  no  better  case. 
Ranking  v.  Barnard,  6  Mod.  32.  Jeffs  v.  Wood,  2  P.  Wms.  131. 
Clark  V.  Cori,  Cr.  &  Ph.  154.  Rawson  v.  Samuelj  Id.  161.  The  de* 
fendant,  having  a  fund  in  his  hands,  has  a  claim  in  the  nature  of  a 
lien  upon  the  fund,  and  has  a  right  to  pay  himself  out  of  such  fund. 
Courtenapy.  WiUiams,  3  Hare,  539.  At  all  events,  there  is  no  author- 
ity for  saying,  that  where  an  executor  and  residuary  legatee  is  sued 
for  a  legacy  thirty  years  after  the  testator's  death,  he  can  be  said,  by 
claiming  to  set  off  a  debt  due  to  himself  by  the  legatee,  to  be  seeking 
to  pay  one  man's  debt  with  the  money  of  another.  The  bankrupt 
might  long  since  have  sued,  and  from  his  omitting  to  do  so,  a  pre- 
sumption arises  that  there  was  an  agreement  on  his  part  that  sums 
payable  in  respect  of  the  suretyship  should  constitute  a  lien  upon 
the  legacy. 

The  Solicitor  General,  in  reply.  The  mere  fact  that  the  bankrupt 
did  not  file  a  bill  for  the  legacy  is  not  sufficient  as  a  ground  from 
which  to  infer  an  agreement  for  a  lien.  The  demand,  being  in  outer 
droit,  cannot  be  made  the  subject  of  set-off.  That  is  conclusively 
settled  by  the  authorities  cited ;  and  the  fact,  that  the  defendant  may 
also  be  entitled  to  the  assets  as  residuary  legatee,  can  make  no  dif- 
ference, for,  non  constat,  that  creditors  may  not  some  day  come  in, 

July  6.  Sir  George  Turner,  V.  C.  The  plaintiffs  in  this  case 
were  the  assignees  of  James  Napier,  a  bankrupt     The  defendant, 
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Thomas  Lomas,  was  the  surviving  executor  of  Thomas  Lomas  the 
elder.  Thomas  Lomas  the  elder,  by  his  will,  dated  the  24  th  of  June, 
1815,  bequeathed  the  interest  of  1000^  to  his  daughter,  Mary,  wife  of 
George  Wood,  for  her  life,  and  after  her  decease  bequeathed  the  prin- 
cipal  to  and  amongst  her  children  who  should  attain  twenty-one. 
The  residue  of  his  property  he  gave  to  the  defendant,  Thomas  Lomas, 
whom,  with  Richard  Bentley,  be  appointed  his  executors.  The  tes- 
tator died  in  the  year  1816,  and  his  will  was  proved  by  both  execu- 
tors. Mary  Wood,  the  testator's  daughter,  had  one  child  only,  Martha 
Lomas  Wood  ;  she  attained  her  majority  in  1835  ;  in  October, 
1840,  she  intermarried  with  James  Napier.  Richard  Bentley,  the  co- 
executor  of  the  defendant,  Thomas  Lomas,  died  sometime  previously 
to  the  15th  of  April,  1842,  and  on  that  day  500/.,  part  of  the  legacy 
of  1000/.,  was  paid  to  James  Napier,  on  a  joint  receipt  given  by  Mary 
Wood,  Mary  Lomas  Napier,  and  James  Napier,  to  the  defendant, 
Thomas  Lomas,  as  sole  executor  and  residuary  legatee  of  the  testa- 
tor. In  June,  1843,  Mary  Lomas  Napier  died,  and  in  December, 
1843,  James  Napier  administered  to  her.  Between  this  period  and 
December,  1847,  the  defendant,  Thomas  Lomas,  became  surety  for 
James  Napier  to  various  persons  for  various  sums  of  money,  for  one 
of  which  sums  he  took  a  warrant  of  attorney  from  Napier  by  way  of 
security  against  his  liability.  In  December,  1847,  a  fiat  in  bankruptcy 
issued  against  James  Napier,  under  which  the  plaintiffs  are  assignees. 
James  Napier  has  never  surrendered  to  the  fiat,  and,  since  the  fiat 
was  issued,  the  defendant,  Thomas  Lomas,  has  been  called  on  to  pay, 
and  has  paid,  on  account  of  his  suretyship,  moneys  exceeding  in 
amount  what  remains  unpaid  in  respect  of  the  legacy.  Mary  Wood, 
the  tenant  for  life  of  the  legacy,  died  in  January,  1848,  and  this  bill 
is  filed  by  the  plaintiffs,  the  assignees  of  James  Napier,  to  recover  the 
unpaid  part  of  the  legacy  of  1000/.,  with  interest  from  the  death  of 
Mary  Wood.  The  defendant,  Thomas  Lomas,  by  his  answer,  ad- 
mits assets  sufficient  for  the  payment  of  the  unpaid  part  of  the  1^- 
acy,  but  claims  to  retain  the  amount  on  account  of  payments  made 
by  him  in  respect  of  his  suretyship.  The  question  to  be  determined 
is,  whether  he  has  this  right  of  retainer  or  not.  Questions  as  to  the 
rights  of  debtors  and  creditors,  in  cases  of  cross  demands  between 
them,  appear  to  have  arisen  and  been  determined  in  equity  before  the 
right  of  set-off  was  introduced  into  the  statute  law  of  this  country, 
as  will  be  found  on  reference  to  Curson  v.  The  African  Company^  1 
Vern.  121,  and  Peters  v.  Soame,  2  Vern.  428,  cases,  both  of  which 
were  anterior  to  the  stat  4  Ann.  c.  17,  by  which  the  first  statutory 
provision  for  set-off  in  bankruptcy  was  introduced ;  and  there  are 
other  cases  in  equity  not  falling  within  the  provisions  of  the  .statute 
of  Anne,  between  the  date  of  that  statute  and  the  stat.  2  Geo.  2,  c. 
22,  by  which  the  right  of  set-off  at  law  was  given.  DowvMn  v.  Mat^ 
thews,  Pre.  Ch.  58 ;  Jeffs  v.  Woody  2  P.  Wms.  131.  It  is  clear,  theiB- 
fore,  that  the  rights  of  debtors  and  creditors,  in  cases  of  cross  demands 
between  them,  as  those  demands  subsisted  in  equity,  were  not  derived 
from  or  dependent  upon  any  statutory  right  of  set-off;  and,  on  the 
other  hand,  it  seems  not  to  be  improbable  that  the  statutory  rights 
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were  founded  on  the  equitable  rule.     It  is  important,  therefore,  to  the 
determination  of  the  present  question,  to  consider  what  was  the  foun- 
dation of  the  equitable  rule.      Sir  Thomas  Clarke,  in  Whilaker  v. 
Rush^  Amb.  407,  — though  the  report,  erroneously  as  I  conceive, 
ascribes  to  him  the  opinion  that  the  rule  was  first  introduced  into 
our  law  by  statute,  —  refers  the  rule  itself  to  the  Roman  law ;  and 
I  have  no  doubt  he  was  correct  in  this.    By  that  law,  Di^.,  lib.  16, 
tit  2,  it  is  said,  sect  3,  ^  Ideo,  compensatio  necessaria  est,  quia  interest 
nostra  potius  non  solvere,  quam  solutum  repetere."      And  in  the 
comment  on  the  word  ^interest"  it  is  said,  ''Id  est,  cum  Ks  possit 
uno  judicio  definiri,  scilicet  per  actionem,  et  exceptionem,  pluralitas, 
seu  multitudo  judiciorum  non  debet  admitti,  ut  quae  incommoda, 
Bumptus  que  adferat :   quinetiara  compensationem  aequitas  po8cer6 
videtur :  nam  dolo  facit,  qui  petit  quod  restiturus  est."    And  in  sect  6, 
it  is  said, ''  Etiam  quod  natura  debetur,  venit  in  compensationem.'' 
But,  although  the  Roman  law  was  thus  liberal  in  allowing  compen- 
sation, it  would  seem  that  it  did  not  allow  it  where  the  cross  demands 
were  not  in  the  same  right,  for  in  sect  23,  under  the  same  title,  it  is 
said,  "  Id  quod  pupillorum  nomine  debetur  si  tutor  petat,  non  posse 
compensationem  objici  ejus  pecuniae,  quam  ipse  tutor  suo  nomine 
adversario  debet"     The  rule,  then,  being  thus  deduced  from  the  Ro« 
man  law,  it  is  to  be  seen  how  it  has  been  dealt  with  by  our  courts ; 
and  I  believe,  that,  upon  examining  the  authorities,  it  will  be  found, 
that,  except  upon  special  circumstances,  courts  of  equity  have  never 
allowed  cross  demands,  existing  in  different  rights,  to  be  set  the  one 
against  the  other.     The  cases  on  that  point  cited  on  the  part  of 
the  plaintiff,  to  which  may  be  added  Chapman  v.  Derby^  2  Veri).  117, 
are  distinct  authorities  against  a  right,  in  an  ordinary  case,  to  apply 
otie  of  such  demands  in  satisfaction  of  the  other,     oxxt  it  is  not  to 
be  denied,  on  the  other  hand,  that  an  agreement,  express  or  impKedi 
may  confer  such  a  right,  and  that  slight  circumstances  may  be  suffi- 
cient to  warrant  the  court  in  presuming  such*an  agreement     Thus 
the  right  was  admitted  in  Dowman  v.  Matthews^  upon  the  course  of 
dealing ;  in  Jeffs  v.  Wbocly  upon  the  fact  of  the  legatee  having  omit- 
ted to  credit  the  executor  with  the  goods  supplied ;  and  in  Jones  v. 
JUbssopi  3  Hare,  568,  on  the  ground  of  the  objection,  as  to  the  demand 
being  in  different  rights,  having  been  removed  by  the  answer.     This 
being  the  position  of  the  general  question  as  it  stands  upon  the  au- 
thorities, it  is  hardly  necessary  to  consider  the  reasons  on  which  the 
rule  of  the  court  is  founded.     It  is  sufficient  to  refer  to  the  judgment 
in  Janes  v.  Mossop  as  explaining  the  principle  of  the  rule,  and  to  the 
judgment  in  Bishop  v.  CAurcA,  3  Atk.  361,  as  pointing  out  the  incon- 
veniences to  which  a  contrary  rule  would  leadL     It  may  be  said,  that 
in  the  present  case  the  admission  of  assets  removes  many  of  those 
inconveniences }  but  surely  the  right  cannot  depend  upon  the  amount 
of  the  assets.     If  the  right  exists  where  the  assets  are  fully  sufficient, 
xnnst  it  not  exist  to  the  extent  to  which  they  are  sufficient  ?  The  incon- 
venience, too,  of  mixing  the  demands  is  hardly  less,  whether  the  assets 
be  sufficient  or  not;  for  if  the  account  afterwards  falls  to  be  taken 
with  the  residuary  legatee,  the  court  would  be  driven  to  the  ascertain- 

11* 
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ment  of  the  debt  due  to  the  executor  from  the  legatee ;  and  though 
in  this  particular  case  the  executor  may  be  himself  the  residuary 
legatee,  1  cannot  see  how  the  right  can  be  made  to  depend  upon  that 
fact  The  same  state  of  circumstances  existed  in  Medlicot  v.  BoweSj 
1  Ves.  Sen.  208,  where  Jane  Bowes  was  (as  appears  from  the  regis- 
trar's book,  though  not  from  the  report)  the  executrix  and  residuary 
legatee  of  Dr.  Bowes,  but  the  court  nevertheless,  in  that  case,  refused 
the  set-off,  and  acted  on  the  broad  general  rule,  that  there  was  no 
•  right  of  set-off  at  law,  and  no  right  in  equity  before  the  introduction 
of  set-off  at  law.  It  remains  to  be  considered,  then,  whether  there 
are  any  special  circumstances,  or  any  ground  for  presuming  an  agree- 
ment, which  will  justify  the  court  in  allowing  a  set-off  in  the  present 
case.  I  anl  of  opinion  that  there  is  not.  I  think,  on  the  contrary, 
that  the  fact  of  the  defendant  having  taken  a  warrant  of  attorney 
leads  to  the  contrary  presumption.  I  am  of  opinion  that  the  plain- 
tifi&  are  entitled  to  the  decree  which  they  ask ;  and,  looking  to  the 
case  as  a  contest  upon  a  point  of  law  in  which  the  plaintifis  have 
succeeded,  I  must  give  them  their  costs.  I  have  not  noticed  the  other 
cases  referred  to  in  argument,  as  I  do  not  think  they  have  any  appli- 
cation to  the  present  question.  |n  none  of  them  were  the  demands 
in  atUer  droity  for  where  the  question  arises  with  assignees  in  bank- 
ruptcy, according  to  the  Ananynums  Case^  1  Mod.  215,  and  the  author- 
ities cited  in  the  note,  the  assignees  are  considered  as  the  bankrupt; 
a  circumstance  which  has  always  created  a  difficulty  in  my  mind  as  to 
the  decision  in  Cherry  v.  BouUbee;  although,  had  it  been  necessary 
to  consider  that  case,  I  should  of  course  have  felt  myself  bound  to 
follow  it  The  other  cases  which  were  cited  in  argument  merely 
establish  the  principle,  that  where  one  demand  is  equitable  and  the 
other  legal,  there  is  set-off  in  equity  if  there  would  be  setoff  at  law, 
had  both  the  demands  been  legal.  There  must  be  a  decree  for  pay- 
ment of  the  legacy. 


The  Freesien  and  Stallingers  of   Sunderland  v.  The  Bishop 

OF  Durham.^ 

.  July  IS,  1S51. 

Issue  -—  ^dal  Jwry^-^  Tales. 

.    In  this  case,  an  issue  had  been  directed  to  be  tried  in  the  county  of 
•Durham,  by  a  special  jury  of  that  county. 

BetheU  now  moved  that  the  judge  might  have  power  to  try  the 
issue  by  a  tales,  at  the  request  of  either  party. 

Lord  Cranworth,  V.  C,  made  the  order. 

1  15  Jur.  €63. 
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It  seems  doubtfal  whether  this  order  or  an  order  for  a  special  jury 
can  be  included  in  the  decree.  2  Smith's  Ch.  Pr.  89.  In  Wood  v. 
2%ompson^  1  Car.  &  M.  171,  the  learned  judge,  on  the  trial  of  an 
issue  directed  by  the  Court  of  Chancery,  was  of  opinion  that  he  had 
no  power  to  try  the  issue  by  a  tales  without  the  leave  of  the  Court 
of  Chancery. 


PeASCOD  V,    TULLT.I 
July  16,  1851. 

Claim  —  GtiardiatL 
This  was  a  claim  for  administration  by  a  creditor. 

Moureit  moved,  on  behalf  of  seven  infant  defendants,  that  Percival 
Tuliy,  one  of  the  other  defendants,  might  be  appointed  by  the  court 
guardian  ad  litem  to  the  seven  infant  defendants,  without  the  attend- 
ance of  the  infants,  and  without  a  commission,  on  the  production  of 
the  usual  certificate,  that  the  proposed  guardian  had  no  adverse  interest 
and  was  a  proper  person. 

LoBD  Cbanworth,  V.  C,  made  the  order. 


Harford  v.  Rses.^ 

July  28,  1851. 

Production —  Admission. 

A  defendant  answered  that  he  had  in  his  possession  a  book  relating  to  matters  improperly 
inquired  into  br  the  bill,  and  that,  saye  as  aforesaid,  he  had  no  b^ks,  &c^  relating  to  the 
matteiB  in  the  bill  mentioned :  — > 

BMy  that  this  was  not  a  soffident  admission  to  entitle  the  plaintiff  to  prodaction  of  the 
book. 

The  bill  in  this  case  was  filed  for  the  administration  of  the  estate 
of  James  Ivyleafe,  and  contained  an  interrogatory,  whether  the  defend- 
ants had  not  books,  papers,  &c.,  "•  relating  to  the  public  and  govern- 
ment stocks  and  funds  standing  in  the  name  of  the  testator  at  bis 
death,  and  other  the  matters  aforesaid,  and  whereby,  if  produced, 
the  truth  of  such  matters  would  appear."  John  Lloyd,  one  of  the 
defendants,  by  his  answer,  stated,  ^  that  he  has  in  his  possession  his 
banker's  pass-book,  which  relates  to  the  affairs  and  means  of  this 
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defendant,  which  are,  as  he  submits  and  humbly  insists,  improperly 
inquired  after  by  the  said  bill ;  and  this  defendant  has  also  in  his 
possession  eight  checks,  being  checks  drawn  by  this  defendant  in 
favor  of  the  said  Evan  Rees,  but  this  defendant  denies  that  by  such 
pass-book  and  checks  the  truth  of  the  matters  in  the  said  bill  men* 
tioned,  or  any  of  them,  would  appear;  and  this  defendant  says  be 
believes  that  the  said  defendant  Evan  Rees  has  in  his  possession  the 
letters  of  administration  herein  and  in  the  said  bill  mentioned,  and 
that  the  same  were  in  his  possession  since  they  were  granted ;  and 
this  defendant  says  he  denies  that,  save  as  herein  appears,  he  has  now, 
or  had  lately  or  at  any  time,  in  his  possession,  &c.,  divers  or  any  books, 
&c,  relating  to  the  public  or  government  stocks  and  funds  standing 
in  the  said  testator's  name  at  his  death,  or  to  other  the  matters  in  the 
said  bill  mentioned,  or  any  or  one  or  which  of  them."  The  plaintifis 
now  moved  for  production  of  the  banker's  pass-book. 

Bethell  and  TbUer,  in  support  of  the  motion. 

Selwyn^  opposed,  and  cited  Peile  v.  Stoddartj  1  Mac.  &  G.  192,  and 
Dubless  v.  Flinty  4  My.  &  C.  502.  There  is  no  admission  in  the  an* 
swer  that  these  documents  relate  to  the  matters  at  issue  in  the  suit 
The  only  admission  is,  that  they  relate  to  matters  improperly  inquired 
after,  and  the  defendant  denies  that  he  has  any  other  documents. 

Bethell,  in  reply.  It  does  not  appear  that  the  documents  do  not 
relate  to  the  matters  in  issue ;  they  are  admitted  to  relate  to  matters 
mentioned  in  the  bill.  This  is  the  usual  form  of  answer,  and  if  these 
documents  are  not  to  be  produced,  it  will  not  be  possible  to  compel 
the  production  of  any  documents. 

Lord  Cranworth,  V.  C.  I  do  not  think  there  is  an  admission. 
This  is  an  answer  perhaps  open  to  exceptions,  because  what  the 
defendant  says  is  this,  that  he  has  in  his  possession  a  banker's  pass- 
book, which  relates  to  matters  as  to  which  the  plaintiffs  have  made 
improper  inquiries ;  but  he  does  not  answer  the  question,'whether  the 
pass-book  does  not  relate  to  other  matters.  Upon  an  exception  or 
other  proceeding  you  may  perhaps  get  a  further  admission ;  but  this 
motion  is  misconceived^  and  must  be  dismissed,  with  costs. 
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Cb08S  V.  Beavaic.^ 
July  S8, 1851. 

Practice — Maintenance  —  Decree* 

In  an  adminUtntioii  suit,  an  inqnirj  aa  to  the  propriety  of  maintenanoe  to  an  mfaat  najbo 

directed  bj  the  decree  at  the  hearing. 

This  was  a  suit  by  an  infant,  who  was  entitled  to  a  moiety  of  a 
fand  bequeathed  by  the  testator  in  the  caase  to  trostees,  in  trust,  as 
to  one  moiety,  for  the  infant  plaintiff  and  as  to  the  other  moiety,  for 
the  infant  defendant,  Pettigrew. 

SimonSj  at  the  hearing,  asked  that  the  decree  mi^ht  contain  a  direo> 
tion  to  the  master  to  inquire  and  state  whether  the  lather  of  the  infant 
defendant  was  of  ability  to  maintain  the  infant  defendant ;  and  if 
the  master  should  find  that  the  father  was  not  of  ability  to  maintain 
the  infant,  then  that  the  master  might  be  directed  to  approve  of  a 
proper  allowance  for  the  maintenance  of  the  infant  out  of  the  income 
of  his  moiety  of  the  fund. 

Lord  Cranworth,  V.  C,  was  of  opinion  at  first  that  a  petition 
must  be  presented ;  but  after  conferring  with  the  regbtrar,  his  lord- 
ship  directed  the  order  for  a  reference  asked  for  to  be  inserted  in  the 
decree. 


Eekewich  r.  Marker.* 

May  3,  and  Jone  10,  1851. 

Discretion  —  Sans  Waste  —  hguncHon. 

In  the  absence  of  special  circomstanoefl,  equity  will  not  interfere  to  control  or  limit  fhe  eza^ 
dae  of  a  diaoetionary  power. 

A.  granted  lands  to  the  nse  of  trustees  for  a  term  mn»  waste,  and«  snbject  thereto,  to  the  nae 
of  herself  for  life  sons  waste,  with  remainder  to  the  nse  of  B.  for  life  stnu  waste,  with  remaiop 
ders  over,  with  remainder  to  B.  in  fee.  The  trusts  of  the  term  were,  hj  cutting  and  sell- 
ing timber,  or  by  demising,  mortgaging,  and  selling  the  premises,  to  raise  three  sums,  the 
first  of  which  was  to  be  raised  forthwim  and  paid  to  A.  A.  died  before  any  money  had 
been  raised.  Six  yean  after  the  date  df  the  grant,  B.,  as  tenant  for  life  in  possession,  ad- 
Tertiflfld  a  sale  of  timber:^ 

HM,  on  a  bill  by  the  trustees  for  an  injunction  against  B.,  that  bjr  the  terms  of  the  grant 
the  trustees  had,  as  to  the  mode  of  raising  the  moneys,  a  discretion  with  which  the  court 
conki  not  interfere,  and  therefore  a  right  to  enter  and  cut  timber,  to  which  right  B.'s  estate, 
thongh  sans  wpste,  was  subordinate ;  and  B.  was  restrained  from  cutting  or  selling  the 
timber  while  the  moneys  remained  to  be  raised. 

Bt  an  indenture  of  settlement,  dated  the  11th  of  October,  1844, 
reciting  that  Margaretta  Marker  was  seized  of  the  several  manors, 
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lands,  and  hereditaments  therein  mentioned,  and  that  she  had  agreed 
and  determined  to  settle  and  assure  the  same  to  and  upon  the  several 
uses,  trusts,  intents,  and  purposes,  and  with  and  subject  to  the 
powers,  conditions,  and  charges  thereinafter  set  forth,  for  the  several 
and  successive  benefits  of  herself  and  her  sons,  Henry  William 
Marker  and  Thomas  John  Marker,  and  their  issue,  respectively,  and 
her  daughter,  Margaret  Frances  Smith,  the  manors,  lands,  and 
hereditaments  in  the  indenture  described,  situate  in  the  counties  of 
Somerset,  Devon,  and  Dorset,  including  a  mansion  and  grounds  at 
Combe,  in  the  county  of  Devon,  were  conveyed  by  the  said  Mar« 
garetta  Marker,  to  the  use  of  the  plaintiffs,  Samuel  Trehawke  Keke* 
wich  and  James  Pulman,  their  executors,  administrators,  and  assigns, 
for  the  term  of  one  thousand  years,  without  impeachment  of  or  for 
any  manner  of  waste,  save  only  the  cutting  and  felling  of  ornamental 
timber  as  thereinafter  mentioned ;  and  immediately  from  and  after 
the  expiration  or  other  sooner  determination  of  the  said  term,  and  in 
the  mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the  use 
of  the  said  Margaretta  Marker  and  her  assigns,  for  her  natural  life; 
without  impeachment  of  waste,  save  only  the  cutting  and  felling  of 
ornamental  timber  as  thereinafter  mentioned;  and  from  and  ioi* 
mediately  after  the  decease  of  the  said  Margaretta  Marker,  to  the 
use  of  the  said  Henry  William  Marker,  and  his  assigns,  for  his 
natural  life,  without  impeachment  of  waste,  save  as  aforesaid,  with 
divers  limitations  over ;  with  remainder  to  the  use  of  the  said  Heniy 
William  Marker  in  fee.  The  indenture  then  contained  a  declaration 
of  trust,  as  to  the  term  of  one  thousand  years,  in  the  following 
words :  ''  And  it  is  hereby  agreed  and  declared,  between  and  by  the 
parties  to  these  presents,  that  the  manors,  capital,  and  other  mes- 
suages, tenements,  farms,  lands,  advowsons,  and  other  hereditaments 
hereby  limited  to  the  said  Samuel  Trehawke  Kekewich  and  James 
Pulman,  and  their  executors,  administrators,  and  assigns,  for  the  said 
term  of  one  thousand  years,  are  limited  to  them  upon  and  for  the  trusts, 
intents,  and  purposes  following,  that  is  to  say,  upon  trust,  in  the  first 
place,  by  cutting  and  felling,  and  selling  and  converting  into  money,  all 
or  anv  part  or  parts  of  the  timber  now  standing  and  growing  on  the 
said  lands,  which  is  or  shall  be  of  full  and  ripe  growth,  and  not 
ornamental  to  the  mansion  of  Combe,  aforesaid,  or  the  pleasure- 
grounds  attached  thereto,  or  any  of  the  views  or  prospects  of  the 
same,  of  which  timber  it  is  hereby  declared  that  enough  of  the  most 
ornamental  shall  always  remain  to  preserve  the  beauty  of  the  place 
unimpaired ;  or  by  demising,  mortgaging,  and  selling  the  premises 
comprised  in  the  said  term,  or  any  part  or  parts  thereof,  for  all  or  any 
part  of  the  said  term,  or  by  all  or  any  of  the  said  ways  or  means,  or 
any  other  reasonable  ways  or  means,  forthwith  to  levy  and  raise  the 
clear  sum  of  10,000/.,  and  to  pay  the  same  to  the  said  Margaretta 
Marker,  her  executors,  administrators,  or  assigns,  or  as  she  or  they 
shall  order  and  direct,  for  her  and  their  own  absolute  benefit ;  and  in 
the  next  place,  from  and  immediately  after  the  decease  of  the  said 
Margaretta  Mbrker,  by  all  or  any  of  the  ways  and  means  aforesaid, 
to  levy  and  raise  two  several  sums  of  10,000l  and  10,000/." 
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The  indenture  then  durected  the  trastees  to  pay  and  apply  the  two 
last-mentioned  sums  of  10,0002.  and  10,000/.,  together  with  interest 
from  the  day  of  the  decease  of  Margaretta  Marker,  until  the  full  pay- 
ment thereof,  respectively,  for  the  benefit  of  Thomas  John  Marker 
and  Margaret  Frances  Smith.  It  then  contained  a  proviso  for  a 
cesser  of  the  term  of  one  thousand  years,  as  to  such  of  the  manors, 
lands,  and  other  premises  comprised  therein  as  should  not  have  been 
sold  or  mortgaged  for  the  purposes  aforesaid ;  and  declared,  that  as 
to  such  of  the  premises  as  should  have  been  so  mortgaged,  the  term 
should,  subject  to  such  mortgage,  wait  upon  and  attend  the  reversion 
and  inheritance  of  the  mortgaged  premises.  Margaretta  Marker 
died  in  July,  1846,  having  by  her  will  appointed  Henry  William 
Marker  her  sole  executor;  and  upon  her  death,  Henry  William 
Marker  was  let  into  possession  of  the  estates.  It  appeared  that  no 
part  of  the  10,000.,  by  the  indenture  directed  to  be  raised  and  paid 
to  Margaretta  Marker,  was  raised  in  her  lifetime,  but  since  her  death 
1891/.  is.  5d.,  part  of  that  sum,  had  been  raised  and  paid  to  Henry 
William  Marker,  as  her  executor.  No  part  of  the  other  two  sums  of 
10,000/.  had  been  raised  at  the  time  of  filing  the  bill.  The  bill  was 
filed  on  the  21st  of  December,  1850,  by  the  trustees  of  the  term, 
against  Henry  William  Marker  and  the  other  persons  interested  un- 
der the  indenture  of  settlement 

After  setting  out  the  indenture,  it  stated  that  the  yearly  rental  of  the 
settled  estates  was  about  3500/. ;  that  for  many  years  previously  to 
the  estates  being  put  in  settlement,  the  timber  had  been  careiully 
preserved  and  allowed  to  remain  uncut,  and  that  at  the  date  of  the  in- 
denture there  was,  and  that  there  was  then,  on  the  estate  a  large  quan- 
tity of  timber,  of  full  and  ripe  growth,  and  not  ornamental  to  the 
mansion,  and  which  was  valued  at  10,000/. ;  that  under  these  cir- 
cumstances the  plaintiffs  believed  it  was  the  wish  and  intention  of 
Margaretta  Marker  that  the  plaintiffs  should  have  the  full  power  and 
discretion  to  resort  to  the  timber  growing  on  the  estate,  so  far  as 
they  might  think  proper,  for  levying  and  raising  the  three  sums  of 
10,000/.,  and  that  they  were  desirous  of  exercising  such  power  ac- 
cordingly. The  bill  then  charged  that  the  defendant  Henry  William 
Marker  threatened  and  intended  to  cut  all  the  timber  then  ripe,  other 
than  ornamental  timber,  and  to  sell  the  same,  and  apply  the  proceeds 
to  his  own  use  and  benefit;  and  to  prevent  the  plaintLfTs  from 
resorting  thereto,  according  to  their  discretionary  power;  and  it 
charged  as  evidence  of  such  intention,  that  he  had  already  given 
instructions  to  sell  the  timber  by  public  auction  on  the  31st  of  De- 
cember, then  next  ensuing,  and  that  his  auctioneers  had  advertised 
the  same  for  sale  accordingly.  The  prayer  was,  that  it  might  be 
declared  that  the  plaintiffs  were  entitled  to  use  and  exercise  a  dis- 
cretionary power,  in  accordance  with  the  trusts  declared  by  the 
indenture,  as  to  the  mode  in  which  4he  three  sums  of  10,000/.  should 
be  levied  and  raised ;  and  that  the  plaintiffs  had  a  discretionary 
power  to  raise  the  same,  or  any  part  thereof,  by  resorting  to  the 
timber,  ripe  and  of  full  growth,  other  than  ornamental  timber ;  and 
that  the  right  of  the  defendant  Henry  William  Marker,  or  any  other 
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of  the  defendants,  who,  under  the  limitations  of  the  indenture,  were 
made  tenants  for  life  of  the  estates,  to  cut  timber,  was  subordinate 
to  the  right  of  the  plaintiff  to  exercise  such  discretionary  power ;  and 
that  the  defendant  Henry  William  Marker  might  be  restrained  from 
cutting  any  such  timber,  or  selling  or  disposing  thereof,  whilst  the 
moneys  by  the  indenture  directed  to  be  levied  by  the  plaintiffs,  or 
any  part  thereof,  should  remain  to  be  levied  and  raised,  the  plaintiflb 
being  ready  and  offering  to  take  all  measures  and  proceedings  neces- 
sary or  proper,  in  accordance  with  the  trusts  and  discretionary  power 
vested  in  them  by  the  indenture,  for  levying  and  raising  the  same 
moneys,  so  far  as  the  same  remained  unsatisfied ;  and  that,  if  neces- 
sary, the  timber  which  the  plaintiffs,  in  the  due  exercise  of  their  dis- 
cretionary power,  should  desire  to  be  cut  or  sold  for  the  purpose  of 
raising  the  said  sums,  or  any  part  thereof,  might  be  cut  or  sold  under 
the  decree  of  the  court  By  an  order,  dated  the  30th  of  December, 
1850,  a  motion  on  behalf  of  the  plaintiffs  for  an  injunction,  as  prayed 
by  the  bill,  was  refused  by  Lord  Cranworth,  V.  C,  with  costs.  The 
plaintiffs  now  moved  to  discharge  that  order. 

Bolt  and  Fooks,  in  support  of  the  motion.  The  declaration  of  the 
trusts  of  the  term  is  in  the  alternative ;  the  trustees  are  to  raise  the 
sums  of  money  by  cutting  and  felling  timber,  or  by  demising,  mort- 
gaging, or  selling  the  premises.  They  have,  therefore,  clearly  a  dis- 
cretion to  resort  to  the  timber  in  the  first  instance,  and  this  court  will 
not  control  them  in  the  exercise  of  that  discretion.  As  the  court 
cannot  execute  a  discretionary  power,  Brown  v.  tEggs,  8  Ves.  661,  the 
facts  of  which  are  given  in  4  Ves.  708,  and  5  Ves.  495 ;  Fordyce  v. 
BridgeSy  2  Ph.  497,  so  neither  will  it  interfere  with  the  fair  and  honest 
exercise  of  such  a  power  on  the  part  of  the  donees.  That  is  the  broad 
principle  which  runs  through  all  the  cases.  Polley  v.  Seymour^  16 
L  J.  Eq.  Ex.  12.  Maberly  v.  TwrUm,  14  Ves.  499.  French  v.  Davidr 
son,  3  Mad.  396.  Gower  v.  Maintvaringj  2  Ves.  Sen.  87.  Madison  v. 
Andrew,  1  Ves.  Sen.  57.  Had  the  trustees  refused  to  exercise  their 
discretion,  it  would  have  been  otherwise ;  but  they  allege  by  their 
bill,  verified  by  affidavit,  that  they  are  desirous  of  resorting  to  the 
timber.  They  have  a  right  to  do  so,  and  the  defendant^  who  takes 
subject  to  that  right,  will  be  restrained  from  cutting  the  timber  to 
which  the  trustees  are  entitled.  In  Marker  v.  Kekewich,  14  Jur.  544, 
which  was  relied  on  by  the  defendants  in  the  court  belOw,  Wigram, 
V.  C,  held,  that  these  trustees  were  not  bound  to  resort  to  the  tim- 
ber; but  it  does  not  therefore  follow  that  they  have  no  power  to  do 
so ;  and  his  honor's  observation,  that  it  would  be  ascribing  a  capri- 
cious intention  to  the  settler  to  hold  this  power  to  be  discretionary, 
was  given  obiter,  and  upon  a  question  which  was  not  before  the 
court 

'  Bethell  and  Giffard,  in  support  of  the  order.  The  defendant  Henry 
William  Marker  is  tenant  for  life  without  impeachment  of  waste. 
He  has,  therefore,  a  direct  interest  in  the  timber ;  he  is  entitled  to  cut 
and  sell  the  timber,  and  to  apply  tiie  proceeds  in  the  same  manner  as 
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the  ordinary  profits  of  his  estate  for  life.    Smyths  v.  Smytiie,  2  Swanst* 
251.   Ferrand  v.  Wilson^  4  Hare,  344.    Dauies  v.  Wescomb^  2  Sim. 
425.     But  to  hold  that  the  trustees  have  the  discretion  contended  for 
would  enable  them  to  cut  all  the  timber,  and  would,  in  eflect,  strike 
out  of  this  deed  the  limitation  to  the  defendant  without  impeach* 
ment  of  waste.     It  would  be  also,  aa  was  held  by  Wigram,  V.  C,  ia 
Marker  v.  Kekewich^  to  ascribe  to  the  settler  the  most  capricious  in- 
tention.    The  trustees,  by  postponing  the  raising  of  the  charges  until 
after  the  death  of  the  tenant  for  life,  might  throw  the  whole  burden 
of  principal  and  interest  upon  the  inheritance;  or  by  entering  into 
possession  of  the  estates  in  the  first  instance,  and  collecting  the  rents 
and  profits,  including  the  timber  which  the  tenant  for  life  sans  waste 
might  cut,  they  might  deprive  the  tenant  for  life  of  all  benefit  under 
the  settlement     It  is  impossible  to  ascribe  so  capricious  an  intention 
to  the  settler,  unless  the  words  of  the  settlement  imperatively  require 
it.     The  words  of  the  settlement  do  not  require  it ;  the  declaration 
of  the  trusts  of  this  term  is,  in  fact,  in  the  ordinary  form,  which  will 
be  found  in  2  Saund.  on  Uses,  258.     There  the  power  is  also  in  the 
alternative ;  but  no  court  would  hold,  that  the  words  ^'  or  by  bringing 
actions,"  could  have  the  effect  of  a  discretionary  power  to  eject  the 
tenant  for  life.     This  is  merely  a  power  to  raise  money  in  the  ordi- 
nary form ;  and  it  is  well  settled,  that  under  such  a  power  it  is  the 
duty  of  trustees  to  charge  the  principal  money  on  the  inheritance, and 
that  the  only  burden  they  can  throw  upon  the  tenant  for  life  is  that  of 
keeping  down  the  interest  out  of  the  rents  and  profits.     The  effect 
of  this  term  is  to  place  the  trustees,  in  relation  to  the  tenant  for  life, 
precisely  in  the  position  of  mortgagees ;  and  mortgagees  have  no 
right  to  restrain  a  mortgagor  in  possession  from  felling  timber,  unless 
they  show  that  the  estate,  divested  of  the  timber,  would  be  a  scanty 
security.     Humphreys  v.  Harrison,  IJ.  &  W.  581.   Hippesley  v.  Spen- 
cer,  5  Mad.  422.    Hampton  v.  Hodges^  8  Ves.  105,  and  note.    Cox  v. 
GhodfelioWy  Id.  105  a,  note.   Here  there  is  no  allegation  to  that  effect ; 
on  the  contrary,  it  appears  from  the  bill,  that  the  rental  of  these 
estates  is  3500/.     Even  assuming  that  the  trustees  have  the  discre- 
tionary  power  contended  for,  it  does  not  follow  that  the  court  will 
not  control  its  exercise.     In  the  cases  cited,  the  exercise  of  the  power 
required  a  certain  degree  of  moral  prudence,  which  this  does  not. 
And   if  the  trustees   have  a  power  of  resorting  to  the  timber  or 
charging  the  estate,  as  the  tenant  for  life  has  no  such  alternative,  the 
court,  acting  upon  a  principle  analogous  to  that  on  which  it  interferes 
for  the  purpose  of  marshalling  securities,  will  require  the  trustees  to 
resort  to  that  mode  of  raising  the  money  which  will  not  deprive  the 
tenant  for  life  of  the  only  right  he  has  got     If  this  discretion  was 
originally  given,  moreover,  the  trustees  have  lost  it  by  delay.     For 
six  years  they  neglected  to  exercise  it,  and  did  not  think  of  claiming 
it  till  December  last,  when  they  found  that  the  tenant  for  life  had 
actaally  advertised  a  sale  of  timber.     Nor  indeed  do  they  state  an 
intention  to  exercise  it  now.     The  case  made  by  the  biU  is  this, — 
^  You,  the  tenant  for  life,  shall  not  exercise  the  power ;  and  we  will 
not  tell  you  whether  we  will."     Since  the  bill  was  filed  the  tenant  for 
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life  has  sold ;  the  conrt  cannot,  interfere  with  the  right  acquired  by 
the  purchaser ;  and  as  against  the  tenant  for  life,  it  is  now  too  late  to 
apply  for  preventive  relief.  They  do  not  allege  that  another  sale  is 
intended,  and  the  court  will  not  interfere  to  protect  an  abstract  right, 
which  is  not  alleged  to  be  endangered  by  any  particular  act  The 
plaintiffs  admit  that  the  estate  is  overloaded  with  ripe  timber,  fit  and 
proper  to  be  cut  If  so,  it  is  immaterial  who  cuts  it  Why,  then, 
restrain  the  tenant  for  life? 

BoUy  in  reply.  As  regards  the  interest  of  those  in  remainder,  it  is 
most  material  that  the  trustees  should  cut  and  relieve  pro  tanto^  the 
burden  which  would  otherwise  be  thrown  on  the  inheritance.  It 
might  be,  although  the  defendant  assumes  that  it  was  not,  the  im- 
pression of  the  settler  that  the  trustees  would,  after  her  death,  be 
better  able  than  she  then  was  to  determine  whether  this  should  be 
done,  and  generaUy  to  exercise  a  discretion  between  the  tenant  for 
life  and  those  entitled  in  remainder.  The  deed  clearly  shows  that 
such  was  the  impression  of  the  settler,  and,  acting  upon  it,  she  has 
given  the  trustees  this  discretionary  power. 

June  10.  The  Lord  Chancellor,  after  stating  the  effect  of  the 
indenture  of  the  11th  of  October,  1844,  proceeded  to  deliver  judgment 
as  follows :  It  appears  from  the  facts  of  this  case,  that  after  the 
death  of  the  first  tenant  for  life,  who  was  the  lady  who  settled  the 
estate,  the  defendant  was  let  into  possession,  and,  after  he  entered 
into  possession,  certain  timber  was  felled.  It  appears  that  the  pro- 
ceeds were  applied  in  part  satisfaction  of  the  first  sum  of  10,000/.; 
that  sum  of  10,000/.  was  to  be  raised  forthwith  after  the  execution  of 
the  deed,  and  during  the  life  of  the  firsf  tenant  for  life.  However, 
the  first  tenant  for  life  died  before  any  portion  of  that  sum  was  raised, 
and  after  her  death,  and  after  the  defendant  was  let  into  posses- 
sion, timber  was  felled,  and  the  produce  applied,  as  I  have  before 
stated,  in  part  payment  of  the  first  sum  of  10,000/.  The  defendant, 
the  first  tenant  for  life,  is  also  the  executor  of  the  grantor  of  the 
estate,  and  in  that  character  was  entitled  to  receive  the  first  sum  of 
10,000/.  It  does  not  distinctly  appear  under  what  circumstances  the 
timber  was  felled  after  the  defendant  came  into  possession,  the  pro- 
ceeds of  which  were  applied  as  I  have  stated ;  but  it  sufficiently  ap- 
pears that  that  timber  was  felled  with  the  assent  of  the  trustees  — 
whether  under  their  direction,  or  under  the  direction  of  the  tenant  for 
life  with  their  assent,  is  somewhat  uncertain,  but  it  is  clear  that  it 
was  done  with  their  assent,  and  the  proceeds  were  applied  by  the  de- 
fendant in  part  satisfaction  of  the  first  sum  of  10,000/.  It  appears 
that  sometime  after  that  —  not  very  long  —  the  defendant  caused  an 
advertisement  to  be  inserted,  announcing  that  a  sale  was  to  be  had  of 
the  timber  upon  this  estate,  and  in  consequence  of  that,  the  trustees 
interfered  and  advanced  their  claim,  insisting  that  they  had  a  prior 
right  and  discretion  to  fell  and  appropriate  the  timber  in  further  dis- 
charge of  the  sums  which  were  so  required  to  be  raised.  The  defend- 
ant, however,  persisted  that  he,  in  respect  of  his  exemption  from 
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waste  annexed  to  his  tenancy  for  life,  was  entitled  to  fell,  and  apply 
the  proceeds  to  his  own  benent.     The  trustees  then  filed  their  bill,  and 
applied  for  an  injunction.     That  injunction,  as  I  before  stated,  was 
refused,  with  costs ;  and  this  is  an  appeal  from  that  decision.     I  may 
mention,  that  before  the  present  suit,  it  appears  that,  the  same  so- 
licitor being  concerned  for  all  parties,  there  had  been  a  bill  filed  by 
the  present  defendant  against  the  present  plaintiffs,  upon  an  allega- 
tion that  the  present  plaintiffs  intended  to  raise  a  portion  of  the  sums 
of  money  mentioned  in  the  deed  by  throwing  the  whole  burden  upon 
the  inheritance  —  by  mortgaging  .the  inheritance;  and  insisting,  upon 
the  part  of  the  now  defendant,  that  the  plaintiff  were  bound  in  the 
first  instance  to  apply  the  timber  in  satisfaction,  as  far  as  the  proceeds 
would  extend,  of  the  sum  to  be  raised ;  and  praying  for  an  injunction 
to  restrain   them  from  charging  the  whole   of  the  sum  upon  the 
inheritance.      Vide   Marker  v.  Sjskewich^  14  Jur.  544*     That  suit 
appears   to   me  not  to   have  been   a  very  candid  proceeding.     It 
was  a  proceeding  adopted  with   a  view  of   getting  the   opinion 
of  the  court  as  to  the  construction  of  the  trusts  of  this  term,  and 
upon  the  right  now  asserted  on  the  part  of  the  plaintiffs  to  fell 
the  timber,  and  apply  the  proceeds  as  I  have  stated.     But  instead  of 
a  bill  being  filed,  stating  the  real  case  and  objects  of  the  parties,  some 
advantage,  it  appears  to  have  been  supposed,  would  be  obtained  by 
reversing  the  question,  and  so  presenting  the  case  as  though  the  trus- 
tees were  insisting  that  they  were  not  bound  to  cut  the  timber  at  all, 
bat  were  bound  to  throw  the  whole  burden  upon  the  inheritance,  that 
being  directly  contrary  to  the  truth.     It  was  quite  obvious  that  that 
bill  was  framed,  I  think,  not  with  a  fair  and  candid  view  of  getting 
the  decision  of  the  court,  but  with  the  view  of  obtaining  some  col- 
lateral advantage  by  reversing  the  question.     That  was  heard  upon 
demurrer  to  the  bill  before  Wigram,  V.  C. ;  and  the  question  before 
him  was,  whether  the  trustees  were  excluded  all  discretion  as  to  the 
application  of  the  timber,  and  were  bound  to  throw  the  whole  charge 
upon  the  inheritance.     The  judgment  was,  that  the  trustees  were  not 
so  bound ;  but  it  is  clear,  in  the  course  of  the  judgment,  that  some 
expressions  dropped  from  his  honor  (which  no  doubt  it  was  the  object 
of  the  parties,  in  adopting  that  fornni  of  suit  to  which  I  have  referred, 
to  elicit)  consistent  with  the  point  contended  for  now  on  the  part  of 
the  defendant^  namely,  that  the  trustees  ought  not  to  apply  the  tim- 
ber.    As  I  have  before  stated,  that  was  not  the  point  in  judgment, 
though  it  is  clear  that  some  expressions  dropped  indicating  an  im- 
pression, I  should  say,  rather  than  an  opinion,  because  the  learned 
judge  was  not  called  upon  to  pronounce  his  opinion  upon  the  point, 
the  case  not  calling  for  it ;  yet  expressions  fell  from  him  denoting  an 
impression,  or  an  opinion,  that  the  tenant  for  life  had  a  right  to  cut 
timber  apparently  exclusive  of  the  trustees.     That  demurrer  to  the 
bill  was  allowed,  and  the  obiter  dictum,  which  I  have  before  men- 
tioned, was  elicited  by  presenting  the  case  in  the  form  in  which  it  was 
heard.     The  question  now  before  me  is,  whether  or  not  the  trustees 
of  this  term  have  a  right  to  enter  and  cut  the  timber,  and  apply  the 
timber,  as  far  as  the  proceeds  will  extend,  (assuming,  of  course,  that 
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they  cut  fit  and  proper  timber,)  in  part  satisfaction  of  those  charges. 
If  they  have  that  rights  then  I  think  they  have  a  title  to  the  injunction, 
and  their  rifi^ht  depends  upon  the  equitable  construction  of  the  power 
which  is  said  to  have  been  derived  under  the  settlement,  that  power 
being  bona  fide  exercised ;  because  there  are  no  special  circumstances, 
in  this  case,  of  any  malafides^  or  any  wanton  or  unreasonable  dis- 
cretion attempted  on  the  part  of  the  trustees,  which  might  operate 
to  control  the  discretion  of  the  trustees,  if,  in  point  of  fact,  the  trus- 
tees have  such  a  discretion  by  the  deed.  My  opinion  is,  that  the 
trustees  have  that  discretion,  and  that  they  are  entitled  to  the  injuno 
tion  which  is  asked  for,  because  the  defendant  is  obviously  about  to 
do  that  which  would  operate  as  a  destruction  of  the  power  given  to 
the  trustees,  and  the  effect  would  be  to  deprive  them  of  the  exercise 
of  any  such  discretion  as  I  think  they  have. 

A  great  many  cases  were  cited  Laving  more  or  less  application  to 
this  case,  but  no  case  was  cited,  nor  have  I  been  able  to  find  any, 
which  arises  out  of  a  deed  at  all  corresponding  with  the  terms  of  the 
present  deed.  It  has  been  supposed,  in  the  course  of  this  case,  that 
the  trust  of  the  term  is  expressed  in  the  ordinary  form.  That  was 
stated  very  positively  in  the  argument;  and  I  was  referred, by  one  of 
the  learned  counsel,  to  a  precedent  in  2  Saund.  on  Uses,  258.  That 
is  essentially  different  —  different  in  all  material  respects.  In  the 
other  stage  of  the  cause,  before  Lord  Cranworth,  it  was  there  argued 
very  much  upon  the  terms  of  this  deed  being  of  the  same  import  as 
the  terms  in  various  other  deeds  which  have  been  the  subject  of 
decision  as  to  the  discretion  of  an  executor.  I  have  taken  some 
pains  to  ascertain.  I  have  caused  various  books  of  precedents  to  be 
searched,  and  I  have  procured  the  drafts  of  several  of  the  most  emi- 
nent draftsmen  of  the  day,  and  it  is  not  in  the  usual  form — it 
differs  essentially.  There  is  no  case  in  the  books  which  at  all  affects 
the  present  question,  upon  a  deed  in  any  respect  corresponding  with  the 
terms  of  this  deed.  It  will  be  observed,  that  in  this  case  the  first  use 
is  to  the  use  of  the  trustees  of  the  term,  and  nothing  can  be  more 
distinct  and  express  than  the  terms  of  the  trust  are  with  regard  to  the 
timber.  It  is  upon  trust,  in  the  first  place,  by  cutting,  — ''  in  the  first 
place"  has  no  operation  upon  the  question,  because  ^^in  the  first 
place  "  only  refers  to  the  order  in  which  the  different  sums  are  to  be 
raised,  —  ^^  upon  trust,  in  the  first  place,  by  cutting  and  felling,  and 
selling  and  converting  intx)  money,  all  or  any  part  or  parts  of  the 
timber  now  standing  and  growing  on  the  said  lands,  which  is  or  shall 
be  of  full  and  ripe  growth,  and  not  ornamental  to  the  mansion  at 
Combe  aforesaid,  or  the  pleasure-grounds  attached  thereto,  or  any  of 
the  views  or  prospects  of  the  same  ;  of  which  timber  it  is  hereby  de- 
clared that  enough  of  the  most  ornamental  shall  always  remain  to 
preserve  the  beauty  of  the  place  unimpaired,  and  the  views  and  pros- 
pects thereof." 

Nothing,  therefore,  can  be  more  distinct  than  the  effect  of  this  deed. 
The  first  limitation  is  to  the  use  of  the  trustees  of  the  term,  and  the 
object  of  that  trust.,  and  the  power  given  for  the  execution  of  the 
trust  which  is  created,  is  as  distinct  as  possible,  and  regulated  as  to 
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the  mode  in  terms  such  as  very  distinctly,  to  my  mind,  import  an 
anticipation,  on  the  part  of  the  grantor  of  the  estate,  that  the  power 
would  be  exercised ;  more  particularly  when  it  is  observed  that  tjie 
first  estate  for  life  is  to  the  grantor  herself,  and  that  the  first  10,0002. 
is  to  be  raised  forthwith.  Taking  the  whole  of  that,  I  think  the 
intention  of  the  grantor  is  perfectly  clear  and  distinct ;  that  it  mariu 
that  in  her  judgment  there  was  timber  fit  to  be  cut ;  and  that  the 
trusts  are  so  framed  as  to  show  that  she  intended  the  trustees  should 
exercise  their  discretion  in  raising  so  much  as  the  quantity  of  timber 
might  be  able  \o  furnish  towards  raising  the  sums  of  money  which 
are  the  objects  of  the  settlement  If  I  am  correct  in  the  conclusion, 
that  it  was  clearly  the  intention  of  the  grantor  to  vest  the  trustees 
with  that  discretion,  then  I  apprehend  that  it  is  a  perfectly  clear  rule 
in  equity,  that  unless  there  be  some  special  circumstances,  resting 
upon  equitable  grounds,  tending  to  control  a  general  rule,  a  court  of 
equity  will  not  interfere  to  control  and  limit  the  exercise  of  a  di8cr&* 
tion  which  the  owner  of  an  estate  has  thought  fit  to  vest  in  grantees 
or  trustees  named  by  such  grantor.  I  conceive  that  rule  to  be  per- 
fectly distinct  and  clear.  A  vast  number  of  cases  were  cited  for 
the  purpose  of  showing  that  equity  declines  to  interfere  with  a  dis- 
cretion, or  to  exercise  a  discretion,  except  under  particular  circum- 
stances, where  there  is  a  discretion  vested  in  persons  competent 
so  to  do. 

The  argument  on  the  part  of  the  defendant,  as  it  appears  to  me, 
to  give  it  its  full  effect,  tends  to  strike  out  the  trust  altogether  with 
regard  to  the  felling  of  timber.  The  tenant  for  life  contends,  that, 
under  the  exemption  from  waste  which  is  annexed  to  the  life  estate, 
he  is  entitled  to  cut  all  the  timber,  and  apply  it  as  part  of  the 
ordinary  profits  of  the  estate  coming  to  him  in  respect  of  his  life 
.estate,  with  the  exception  I  have  before  mentioned,  and  so  appro- 
priate the  timber  to  his  purposes  in  a  manner  calculated  altogether 
to  strike  out  of  the  deed  the  trust  authorizing  the  trustees  to  fell  the 
timber  in  the  manner  I  have  stated.  Now,  whilst  on  the  one  hand 
the  defendant's  argument  tends  to  strike  out  that  part  of  the  deed, 
if  the  trustees  have  the  discretion  contended  for,  that  by  no  means 
strikes  out  the  exemption  from  waste  annexed  to  the  life  estate  of 
the  defendant  —  that  may  still  exist;  both  may  stand  together.  If 
the  trustees  do  not  think  fit  to  exercise  their  discretion  to  cut,  he 
may.  They  may  not  cut  at  all,  but  if  they  do  cut  all  the  timber, 
there  is  left  a  great  deal  for  the  exemption  from  waste  to  operate 
upon.  He  might  work  mines,  he  might  take  stones,  and  he  might 
make  considerable  profits,  which  are  in  truth  a  part  of  the  inheritance, 
which,  without  the  exemption  from  waste,  he  would  not  be  able  to 
do.  Therefore,  while  on  the  one  hand  the  defendant's  argument 
strikes  out  something  which,  it  appears  to  me,  the  grantor  intended 
the  trustees  should  take,  the  trustees,  on  the  other  hand,  may  take 
what  they  contend  for,  and  still  leave  sufficient  to  give  effect  to  the 
exemption  from  waste.  In  the  course  of  the  argument,  occasionally 
very  strong  expressions  were  used,  importing  that  the  timber  was 
part  of  the  ordinary  profits.     I  apprehend  that  is  not  so.     This  is  a 
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special  power  to  the  tenant  for  life  to  appropriate  part  of  the 
inheritance.  It  is  not  that  they  are  ordinary  annual  profits.  It  is, 
as  I  have  before  stat-ed,  a  power  to  appropriate  a  part  of  the  in- 
heritance,  which  standing  timber  of  course  is.  Now,  if  the  tenant 
for  life  cut  down  many  thousand  pounds  worth  of  timber,  as  in  the 
present  case,  the  eflect  is  to  relieve  that  portion  of  the  inheritance 
from  any  charge  for  any  portion  of  the  burden  of  raising  these  sums. 

I  shall  presently  advert  to  the  rule  in  the  case  of  sums  raised  under 
a  power  of  this  description;  that  it  is  the  duty  of  the  trustees  to 
throw  the  burden  of  the  principal  upon  the  inheritance,  and  the 
tenant  for  life  to  keep  down  the  interest    But  if  the  tenant  for  life 
may  cut  down  to  this  extent  the  timber,  which  is  a  portion  of  the 
inheritance,  he  gets  relieved  altx)gether  from  contributing,  in  respect 
of  that  timber,  with  respect  to  the  charges,  because  he  would  apply 
the  capital  of  that,  and  the  interest  of  the  capital  would  no  longer  be 
in  the  situation  of  ordinary  annual  profits,  liable  to  be  charged  with 
the  interest  of  sums  which   might  have  been  chai^d  upon   the 
inheritance  generally.     Therefore  it  appears  to  me  hardly  reasonable 
to  suppose  that  it  was  intended   that  the  tenant  for  life   should 
actually  be  authorized  to  appropriate,  to  a  considerable  extent  in 
value,  the  inheritance,  and  yet  that  that  portion  of  the  inheritance^ 
or  his  limited  interest,  should  be  exempt  altogether  from  the  charge. 
I  therefore  think  that  it  is  by  no  means  a  correct  view  of  the  case,  to 
treat  the  exemption  from  waste  annexed  to  an  estate  for  life  as 
annexing  it  by  way  of  ordinary  profits.     It  is,  what  I  have  before 
stated,  a  special  power  to  appropriate  a  portion  of  the  inheritance^ 
Having  adverted  to  the  equitable  rule  which  prevails  with  regard  to 
discretion,  where  a  discretion  is  found  to  exist ;  and  having  adverted 
to  the  terms  of  this  deed,  which,  I  say,  are  quite  unusual,  which  are 
express  and  distinct  to  prove  that  the  grants  intended  to  vest  a  dis- 
cretion in  the  trustees ;  such  being  the  c^se,  the  question  is,  what  are 
the  equitable  grounds  on  which  this  court  will  be  authorized  to  con- 
trol that  discretion  ?     The  first  point  that  presents  itsetf  is  this.     It 
is  said,  look  at  the  rule  in  the  ordinary  case  of  raising  sums  of  money 
under  a  will,  or  under  a  power  of  this  description  ;  see  what  that  rule 
is,  and  that  rule  will  be  found  applicable  to  this  case.     Undoubt- 
edly, it  is  well  settled,  that  where  trustees  have  a  power  to  raise  cer- 
tain sums,  it  is  their  duty  to  charge  the  principal  of  the  sums  upon 
the  inheritance,  and  to  secure  the  application  of  the  annual  profits 
during  the  tenancy  for  life  to  keep  down  the  interest. 

Now,  in  order  to  see  how  that  applies  to  the  present  case,  what  is 
the  foundation  of  the  power  ?  It  is  the  presumed  intention  of  the 
grantor.  It  is  said,  and  correctly  said,  that  it  is  an  irresistible  pre- 
sumption that  a  person  professing  to  create  certain  estates,  and 
limiting  certain  interests,  intends  that  each  of  the  grantees  of  those 
estates  or  of  those  interests  should  take  some  certain  profit,  and  that 
if  any  other  rule  were  maintained,  the  trustees,  in  such  a  case,  might 
deprive  the  tenant  for  life  of  all  profits  whatever,  which  could  not 
be  the  intention  of  the  grantor.  It  is  well  known,  that  the  rule  with 
regard  to  how  much  of  the  burden  the  tenant  for  life  should  beat) 
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varies  occasionally.  Originally  a  portion  of  the  principal  was  thrown  on 
the  tenant  for  life ;  that  was  subsequently  altered,  and  now  the  tenant 
for  life  is  charged  only  with  the  burden  of  keepingdown  the  interest ;  and 
the  capital,  as  I  have  before  stated,  is  charged  upon  the  inheritance. 
But  that  is  upon  the  ground  of  intention  to  which  I  have  referred ; 
that  the  tenant  for  life  should  obtain  some  benefit,  and  that  the  trusts 
can  be  executed  so  as  to  secure  to  the  tenant  for  life  a  benefit ;  and 
you  are  thereby  in  the  best  mode  carrying  into  effect  the  presumed 
intention  of  the  grantor.  Then,  if  the  presumed  intention  is  the 
ground  of  those  decisions,  and  of  the  rule  which  has  been  framed 
with  the  object  of  giving  effect  to  that  intention,  let  me  apply  that 
rule  to  the  present  case.  What  am  I  to  infer  was  the  intention  in 
this  case?  Why,  it  seems  to  me  that  the  intention,  in  the  terms 
which  I  have  twice  read,  is  quite  distinct  and  express,  so  as  to  mark 
beyond  dispute  that  the  grantor  must  have  contemplated  the  exercise, 
if  not  of  the  right,  at  least  of  the  discretion ;  and,  as  I  have  before 
stated,  it  appears  to  me,  that  if  I  were  to  adopt  the  argument  of  the 
defendant,  I  should  depart  from  the  rule,  which  is  the  foundation  of 
the  decision  referred  to,  and  should  defeat  the  intention,  or  not  carry 
it  into  effect  Well,  by  allowing  the  trustees  the  discretion  which  I 
have  mentioned,  that  leaves  to  the  tenant  for  life  all  the  ordinary 
profits  of  the  estate,  with  all  those  portions  of  the  inheritance  with 
which  the  trustees  may  not  intermeddle.  That  seems  to  me,  there- 
fore, to  carry  into  effect  the  intention  of  the  testator,  both  with  regard 
to  the  trustees  and  with  regard  to  the  tenant  for  life. 

I  again  refer  to  the  material  circumstance,  that  the  first  10,000/.  is 
to  be  raised  forthwith ;  that  is,  during  the  life  of  the  grantor,  who 
has  given  herself  an  estate  for  life  under  this  deed.  That  is  to  be 
raised  forthwith ;  and  it  is  accompanied  by  a  regulation  and  restrio 
tion  of  the  right  to  fell  timber  in  the  manner  which  I  have  expressed. 
The  only  result,  therefore,  of  giving  effect  to  the  trusts  as  expressed, 
and  to  the  presumed  intention,  is,  that  the  tenant  for  life  is  excluded 
from  appropriating  a  certain  portion  of  the  inheritance,  being  left  in 
the  full  enjoyment  of  all  the  ordinary  rights.  Now,  notwithstanding 
the  numerous  cases  that  I  have  had  occasion  to  look  into,  which  were 
cited  at  the  bar,  I  have  been  able  to  find  no  case,  no  principle,  no 
dicta,  which  at  all  leads  to  the  conclusion  that  this  court  has  ever 
controlled  the  execution  of  an  express  and  clear  trust  Certainly  no 
case  which  has  been  referred  to  has  any  approximation  to  such  a 
point  Therefore  it  appears  to  me,  that  instead  of  the  ordinary  rule, 
which  has  been  referred  to,  leading  to  the  conclusion  that  the  trustees 
in  this  case  have  not  the  discretion,  and  ought  not  to  be  allowed  to 
exercise  the  discretion,  which  they  contend  for,  I  think,  on  the  con- 
trary, it  goes  rather  to  support  their  claim,  the  foundation  of  that 
discretion  being  the  presumed  intention  from  certain  language,  which 
is  not  in  the  ordinary  form,  which  language  differs  so  essentially,  that 
the  intention  to  be  presumed  —  I  should  say  necessarily  presumed  — 
from  the  present  case  is  a  different  intention  from  that  which  was 
presumed  in  the  cases  referred  to,  and  to  which  the  court  gave  effect 
So  much,  therefore,  for  the  ordinary  rule.    But  then  the  right  of  the 
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trustees  is  objected  to  upon  the  principle  of  a  certain  analogy.  It  is 
said  that  the  trustees  are  but  incumbrancers,  and  that  they  are  in 
the  situation  of  mortgagees,  and  that  the  mortgagor  while  in  pos- 
session may  fell  timber,  provided  he  does  not  impeach  the  suffi* 
ciency  of  the  security.  Now,  it  appears  to  me  that  that  case  has  no 
analogy  to  the  present.  The  parties  there  have  entered  into  a  con- 
tract between  themselves  —  a  contract  which,  in  the  ordinary  form, 
has  known  legal  consequences  attached  to  it  But  in  that  case  the 
mortgagor  in  equity  is  the  owner  of  the  estate ;  he  is  in  possession 
as  the  owner,  and  is  allowed  to  exercise  all  the  rights  of  ownership, 
not  diminishing  the  security  —  not  rendering  it  insufficient;  but  the 
tenant  for  life  is  not  the  owner  of  the  estate.  In  this  case  the  tenant 
for  life  is  subordinate  to  the  term ;  the  first  limitation  is  to  the  use  of 
the  trustees,  and  every  part  of  the  deed  afterwards  makes  the  ten- 
ancy for  life  subject  and  subordinate  to  the  trusts  of  the  term.  Hey 
therefore,  is  in  no  situation  like  that  of  a  mortgagor  or  mort-gagee, 
because  the  mortgagee  at  any  time  can  enter,  and  put  an  end  to  the 
power.  But  the  relation  of  the  parties  appears  to  me  so  totally  differ- 
ent,  —  the  rights,  estates,  and  interests  of  the  parties  are  so  different 
from  the  present,  —  that  I  consider  those  cases  have  no  application* 
This  is  not  an  estate  and  interest  in  the  timber  —  it  is  a  mere  power 
to  appropriate  it,  and  that  power  is  subordinate  to  the  trust ;  and  the 

Eower  of  the  trustees,  as  I  before  stated,  is  prior  to  the  life  estate,  the 
fe  estate  being  made  in  every  respect  subject  to  it.  Then  various 
authorities  were  referred  to  for  the  purpose  of  showing  that  a  tenant 
for  life  not  impeachable  of  waste  was  entitled  to  the  proceeds  of  the 
timber  where  the  trustees  have  cut.  Three  cases  were  referred  to — ^ 
Smythe  v.  Smythe^  Ferrand  v.  WiUon^  and  Davies  v.  Wescomb.  Now, 
neither  of  these  cases  appears  to  me  at  all  to  govern  the  present; 
some  of  them  have  hardly  any  relation  to  it.  Smythe  v.  Smythe  was 
a  case  of  a  tenant  for  life  without  impeachment  of  waste  having  a 
clear  right  to  cut  timber ;  and  the  only  question  was,  whether  the 
timber  was  fit  to  cut  —  whether  it  was  too  young.  That  was  the 
question.  Nobody  disputed  the  right  to  cut  proper  timber,  but  the 
dispute  was  as  to  whether  it  was  proper.  It  was  said  to  be  only  nine 
inches  in  girth,  and  not  sufficiently  large,  and  there  was  a  reference. 
What  can  that  have  to  do  with  this  case  ?  There  is  no  expression, 
no  sentence,  that  I  have  discovered,  that  has  any  bearing  upon  this 
case.  The  next  case — a  very  long  and  complicated  one — is  the 
case  of  Ferrand  v.  Wilson,  That  was  a  very  special  and  compli* 
cated  will.  There  was  a  term  created,  the  trusts  of  which  were,  that 
the  trustees  were  to  collect  the  annual  rents  and  profits,  and  also  an- 
nually to  cut  timber,  it  being  evidently  one  of  those  estates  in  which 
there  was  an  annual  sale  or  cutting  of  timber,  and  the  trust  mixes 
the  rents  and  profits  and  the  produce  of  timber  as  part  of  the  regUr 
lar  annual  proceeds  of  the  estate;  and  then  directs  that  the  whole 
fund  shall  be  accumulated  to  a  certain  extent,  and  that  it  shall  be 
applied  in  the  payment  of  debts,  funeral  expenses,  and  certain 
charges  which  are  specifically  mentioned,  and  the  surplus  to  be 
appropriated  to  an  investment  in  the  purchase  of  other  estates.     It 
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appears  as  if,  through  the  neglect  of  paying  off  some  of  those  chargeSi 
the  trustees  had  accumulated  the  whole  proceeds,  and  applied  them 
in   the  purchase  of  an   estate;   and  questions  afterwards   arose-— 
very  complicated  questions  indeed — whether  the  power  to  cut  tim- 
ber was  a  power  which  was  to  endure  so  long  as  to  intrench  on  the 
rule  against  perpetuities  ;  and  whether  the  parties  had  not  legal  rem- 
edies, which  they  had  lost  under  the  effect  of  the  Statute  of  Limita- 
tions.    But  all  that  applies  to  the  present  case  is,  that  the  vice  chan- 
cellor entered  into  a  consideration  whether  the  proceeds  of  the  timber 
stood,  in  that  particular  case,  under  the  particular  terms  of  that  settle- 
ment, in  a  different  situation,  or  whether  they  were  liable  to  a  different 
application  from  the  ordinary  annual  profits.     The  whole  decision 
turned  upon  the  particular  and  express  terms  of  that  deed.     There  is 
no  general  principle  whatever  deducible  from  that  case  applicable  to 
the  present     It  would  be  idle  to  go  through  the  whole  case  and 
analyze  it;  it  would  take  some  time,  and  at  last  the  result  would 
be  what  I  have  stated  —  that  there  would  not  be  found  any  authority 
whatever  which  could  be  made  applicable  to  the  present  case,  the 
whole  question  turning  upon  the  construction  of  a  term  totally  differ- 
ent from  any  to  be  found  in  this  case.     The  next  case,  Davies  v. 
Wescomb^  was  a  case  where  there  were  trustees  to  sell,  and  apply  the 
proceeds  in  a  manner  directed.     The  trustees  sold  part  of  the  inherit- 
ance entire.    They  cut  down  timber  from  another  part  of  the  estate  and 
sold  that,  upon  which  the  first  tenant  for  life  without  impeachment  of 
waste  insisted  that  he  was  entitled  to  the  proceeds  of  so  much  of  the 
timber  as  had  been  cut  down  from  the  part  of  the  estate  not  sold. 
He  contended  that  the  only  power  of  the  trustees  was  to  sell  entire, 
not  to  sever  the  inheritance  by  selling  the  land  with  timber  upon  it 
in  part,  and  the  timber  without  the  land  as  to  the  other  part    It  was 
held  that  the  trustees  had  no  power  to  cut  timber.     The  whole  point 
of  the  decision  there  is,  that  the  trustees  had  no  power  to  cut  tim- 
ber ;  that,  by  cutting  timber,  which  they  had  no  power  to  cut,  they 
had  deprived  the  tenant  for  life  without  the  impeachment  of  waste 
of  the  power  of  cutting  his  part  which  he  was  entitled  to,  and  of 
which  he  had  been  deprived  by  their  wrongful  act ;  and  the  court 
gave  him  the  proceeds  of  that  timber.     That  case  was  governed  by 
the  great  case  of  Cockerell  v.  Cholmeley^  which  will  be  found  in  ite 
various  stages  in  10  Moore;  11   Moore;  10  B.  &  Cr. ;  and  1  CI.  & 
Fin.  60.  Now,  that  case,  as  acted  on  in  Davies  v.  Wescomb^  has  some 
points  material  to  the  consideration  of  this  case.     That  was  a  case 
in  which  the  trustees  of  the  estate  of  White  Knights  had  a  power  to 
sell.      There  was  a  tenant  for  life  without  impeachment  of  waste. 
The  trustees  were  about  to  exercise  the  power  which  they  had,  of 
either  exchanging  or  selling  the  estate,  upon  which  the  tenant  for  life 
unimpeachable  for  waste  claimed  the  timber.     That  claim  was  con- 
ceded, and  therefore  it  was  arranged  that  the  timber  should  be  valued. 
The  total  price  of  the  estate  being  to  a  certain  amount  to  be  paid, 
the  timber  was  to  be  valued,  and  the  land  without  the  timber  was  to 
be  valued,  and  then  the  tenant  for  life  was  to  convey  the  timber  to 
the  purchaser,  and  the  trustees  were  to  convey  the  land  ;  and  accord- 
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ingly  that  was  carried  into  effect^  the  tenant  for  life  taking  the  valae 
of  the  timber,  and  the  trustees  taking  the  value  of  the  land.  It  was 
a  most  unfortunate  case  for  the  purchaser,  because  afterwards  it  ap- 
peared that  the  estate  had  been  sold,  and  had  passed  into  other  hands. 
A  considerable  sum  had  been  expended  upon  it,  and  the  person  be- 
coming entitled  to  the  inheritance  filed  his  bill,  and  insisted  that  the 
sale  could  not  have  been  in  conformity  with  the  power,  and  that  it 
was,  therefore,  a  void  sale  ;  for  that  the  trustees  were  only  authorized 
to  sell  the  estate  entire ;  that  they  had  no  right  to  separate  either  the 
land  from  the  timber,  or  the  timber  from  the  land ;  and  that  as  they 
had,  therefore,  sold  the  land  without  the  timber,  and  permitted  the 
tenant  for  life  unimpeachable  for  waste  to  sell  the  timber  for  his  own 
benefit,  that  was  a  sale  not  corresponding  with  their  power,  and  that 
it  was  a  void  sale.  That  case  was  the  foundation  of  the  decision  in 
Davies  v.  Wescomb.  Those  are  the  three  cases  which  were  cited  and 
relied  on  as  tending  to  show  some  such  interest  in  the  tenant  for  life 
in  the  timber  as  precluded  the  conclusion  as  just  and  proper  that  the 
trustees  possessed  a  discretion  to  cut  As  I  have  before  stated,  it 
appears  to  me  that  neither  of  these  cases  in  any  degree  establishes 
the  points  for  which  they  were  cited.  The  next  point  that  was  urged 
was,  that  this  was  a  case  that  might  be  likened  to  a  case  of  marshal- 
ling, or  where  a  person  had  two  funds  to  resort  to,  one  of  which  was 
exclusive,  and  another  person,  who  had  some  rights  in  common  with 
him,  could  look  to  the  one  fund,  but  had  no  right  to  look  to  the  other 
fund,  where  the  court  makes  the  party  who  has  the  two  funds  look 
to  the  one  to  which  his  competitor  has  no  right  or  interest,  and  ex- 
haust that,  before  resorting  to  the  fund  which  is  common  to  both.  I 
do  not  conceive  that  this  case  has  any  relation  to  such  a  case  as  that. 
The  tenant  for  life  says,  in  effect,  to  the  remainder-man,  or  to  the  trus- 
tees through  him,  "  You  go  and  charge  all  this  upon  the  inheritance," 
The  remainder-man  says,  "  No  ;  you  go  and  charge  it  upon  the  tim- 
ber." This  is  not  a  case  within  the  principle  of  marshalling,  or  of 
those  cases  where  a  party  has  two  funds.  There  the  object  of  the 
rule  is,  that  full  justice  may  be  done  to  both  —  that  by  compelling 
the  man  who  has  two  funds  to  resort  to,  to  resort  to  that  to  which 
his  competitor  cannot  resort^  and  exhaust  that,  before  he  applies  to 
the  fund  which  is  common  to  both,  that  both  may  be  satisfied.  That 
is  the  object  of  the  rule.  It  is  not  to  interfere  with,  or  prejudice  the 
rights  of,  or  occasion  a  loss,  to  either  of  them.  It  does  not  compel 
an  individual  to  resort  to  the  fund  in  the  first  instance  which  I  have 
referred  to,  in  order  to  produce,  or  with  the  effect  of  producing,  any 
loss  to  him.  On  the  contrary,  he  takes  as  much  of  that  fund  as  will 
produce  enough  to  satisfy  him,  and  leaves  the  other  fund  to  the  other 
individual,  who  has  only  one  fund.  If  it  only  satisfy  him  to  a  certain 
extent,  then  he  goes  to  the  fund  which  is  common  to  both,  and  gets 
paid  in  full.  That  has  no  application  here.  If  the  tenant  for  life 
has  a  right  to  apply  this  timber,  it  is  a  loss  to  the  remainder-man. 
If  the  remainder-man  has  a  right  to  have  this  timber,  it  is  a  loss  to 
the  tenant  for  life.  One  party  must  lose  —  who  is  to  settle  which  ? 
Why,  the  grantor  of  the  estate.     He  knows  the  benefit  which  he 
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means  to  give  to  the  tenant  for  life.  It  is  the  duty  of  the  court,  as 
far  as  may  be  consistent  with  the  rights  of  the  other  parties,  to  secure 
to  the  tenant  for  life  the  benefit  which  the  grantor  intended  him  to 
possess.  Then  that  drives  me  again  to  see  what  the  grantor  has 
done ;  and  I  say  the  grantor  has  given  the  ordinary  profits  to  the  ten- 
ant for  life ;  he  has  given  him  exemption  from  waste,  or  a  license  to 
appropriate  a  portion  of  the  inheritance,  subject  to  the  prior  right  and 
discretion  of  the  trustees  for  raising  these  portions.  It  appears  to  me, 
therefore,  that  this  case  difiers  essentially  from  those  which  I  have 
referred  to.  Here  the  tenant  for  life  could  only  lose  by  the  loss  of 
exercising  that  first  power  of  appropriating  a  portion  of  the  inheri- 
tance. 

The  next  point  that  was  assigned  I  had  some  difficulty  in  follow- 
ing.  It  was  addressed  to  me  with  some  force  and  power  oi  language ; 
but  I  have  not  been  able  to  see  its  force  —  that  is,  that  the  tenant  for 
life  is  the  owner  of  the  timber.     That  is  quite  out  of  the  question. 
There  is  no  foundation  for  that     The  tenant  for  life  is  no  owner 
until  it  is  turned  into  a  chattel.     He  has  nothing  but  a  power.  When 
he  has  felled  the  timber  under  the  power,  then,  beyond  all  doubt,  it 
would  become  a  chattel,  and  he  would  be  owner.     But  we  are  now 
discussing  the  relative  rights  as  to  standing  timber.     He  has  only  a 
power,  as  I  have  before  stated.    Therefore  this  case  cannot  be  argued, 
and  his  claim  to  fell  the  timber  supported,  upon  any  existing  property 
in  the  timber  as  owner.     What  I  have  referred  to  as  not  being  able 
to  follow  is  this  —  that  a  purchaser  at  the  auction,  under  the  estate 
of  the  tenant  for  life,  has  acquired  a  right  which  this  court  cannot 
interfere  with.     I  have  a  difficulty  in  following  that     The  tenant  for 
life  has  sold  timber  which  he  had  no  right  to  sell,  and  how  a  buyer 
under  that  can  acquire  any  right  or  interest,  as  against  the  man  who 
had  a  right  to  fell,  I  must  say  I  am  at  a  loss  to  follow.     It  appears  to 
me  that  there  is  no  ground  whatever  for  it     He  must  look  to  his 
contract,  and  avail  himself  of  that  as  he  can,  but  he  has  no  right 
whatever  to  interfere  with  the  trust     Then,  it  is  said,  there  has  been 
delay.     I  cannot  say  that  I  see  any  ground  for  that  objection.     If  the 
trustees  have  a  right  independently  of  that,  it  appears  to  me  that  the 
case  has  proceeded  thus  :   The  deed  is  dated  only  in  1844.     I  forget 
the  precise  date  at  which  the  lady,  the  first  tenant  for  life,  died ;  but 
it  appears  that  within  a  reasonable  time  there  were  manifestations  of 
an  intention  that  the  timber  should  be  appropriated  in  part  to  raise 
these  charges,  and  that  appropriation  was  with  the  assent  of  the  ten- 
ant for  life ;  because,  whether  the  trustees  cut,  and  paid  over  the 
proceeds,  or  allowed  him  to  cut,  and  manage  the  sale  and  retain  the 
proceeds  himself,  it  is  clear,  upon  all  the  facts  of  the  case,  that  it  was. 
an  appropriation,  with  the  assent  of  the  tenant  for  life,  of  the  proceeds 
of  the  timber,  in  part  satisfaction  of  the  first  charge.     The  trustees, 
therefore,  do  not  appear  to  have  started  up,'  on  finding  the  tenant  for 
life  about  to  exercise  his  power  of  felling  timber,  and  endeavored  to 
interfere  with  him ;  but  it  appears  they  exercised  the  power  with  the 
assent  of  the  tenant  for  life,  or  with  his  acquiescence,  within  a  rea- 
sonable time.     It  appears  to  me  that  because  they  have  manifested 
that  intention,  and  because  they  have  exercised  that  right  in  part,  thQ 
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tenant  for  life  has  begun  to  cut ;  and  it  appears  to  me  that  it  must  be 
the  object  of  the  tenant  for  life  to  intercept  the  further  prosecution 
of  the  intention  so  manifested,  and  in  part  executed  by  the  trustees. 
It  is  because  they  have  manifested  that  intention  that  the  tenant  for 
life  has  thought  it  right  to  assert  his  right,  which  would  be  proper  if 
he  possessed  it  But  it  is  on  his  part  the  assertion  of  a  right,  not 
where  the  trustees  have  been  quiescent,  and  shown  no  intention  to 
appropriate  the  timber  under  the  trusts  which  I  have  mentioned,  but 
they  have  actually  done  so  with  his  concurrence,  and  to  a  certain  ex- 
tent for  his  benefit  It  is  true,  if  he  had  done  it  himself  he  would 
have  had  a  different  right,  and  a  more  beneficial  right  than  he  now 
has.  It  appears  to  me,  therefore,  that  there  is  no  ground  whatever 
for  saying  that  the  trustees  have  been  guilty  of  improper  delay.  It 
was  then  said  that  the  bill  was  not  properly  framed  —  that  it  did  not 
show  any  intention  or  desire  on  the  part  of  the  trustees  to  cut  I 
think  that  is  a  mistake.  The  bill  states,  in  express  terms,  that  they 
are  desirous  of  appropriating  the  timber  for  raising  this  money.  They 
cannot  appropriate  it  by  leaving  it  standing.  The  whole  frame  of 
the  bill  sufficiently  discloses  that  their  object  in  interfering  with  the 
right  claimed  by  the  tenant  for  life  is  for  the  express  purpose  of  cut- 
ting the  timber ;  and  there  is  no  great  reason  to  doubt  the  truth  of 
that,  considering  what  has  before  taken  place.  It  appears  to  me  that 
there  is  no  objection  with  regard  to  the  frame  of  the  bill.  It  is  said, 
further,  "  It  is  immaterial  to  us ;  it  is  admitted  that  the  timber  is 
ripe,  and  fit  and  proper  to  be  cut ;  therefore  why  should  you  interfere 
with  us  ?  "  Why,  it  makes  this  difference.  If  the  tenant  for  life  is 
allowed  to  cut,  he  appropriates  this  to  his  own  benefit  as  part  of  his 
profits  as  tenant  for  life,  and  leaves  the  whole  30,000/.  to  be  charged 
upon  the  inherita^nce ;  whereas,  if  the  trust-ees  cut,  they  apply  this  in 
a  different  manner,  in  a  manner  which  diminishes  the  profits  which 
the  tenant  for  life  would  acquire  by  the  exercise  of  the  special  power 
on  his  part,  and  so  diminishes  the  charges  upon  the  inheritance ;  and 
therefore,  undoubtedly,  it  makes  a  difference  who  cuts.  It  is  further 
to  be  observed,  that  the  interests  of  the  parties  who  are  concerned 
here  are  not  identical.  It  is  the  interest  of  the  tenant  for  life  to  take 
care  that  he  cuts  within  his  life,  because,  if  not,  he  loses  the  benefit 
of  the  timber.  He  therefore  has  different  motives  to  guide  his  discre- 
tion from  those  which  the  trustees  have.  The  trustees  have  a  duty 
to  discharge,  which  they  ought  to  discharge  with  fair  consideration 
for  all  parties.  It  is  their  duty  not  to  sell  or  fell  at  a  particular  time 
less  advantageous  than  another,  but  so  to  exercise  their  power  of 
felling  as  to  make  it  available  to  the  greatest  extent  in  reducing  the 
charge  upon  the  inheritance.  The  tenant  for  life  is  not  uninterested 
in  that^  because  he  will  have  so  much  less  to  pay,  in  the  way  of  in- 
terest, out  of  his  annual  profits,  in  respect  of  the  charge  upon  the 
inheritance.  Those  entitled  to  the  inheritance  ultimately  have  a. 
great  interest  that  the  timber  should  be  made  available,  to  the  great- 
est possible  extent,  to  the  purposes  I  have  mentioned.  Much  may 
depend,  as  to  the  proceeds  and  value  of  the  timber,  upon  the  time  at 
which  it  is  cut,  the  manner  in  which  it  is  cut,  and  the  mode  in  w^hicK 
it  is  sold,  and  various  other  particulars.     The  remainder-men,  there- 
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fore,  are  entitled  to  the  benefit  of  that  discretion  and  caution  of  the 
trustees.  Therefore  it  appears  to  me  that  it  is  of  great  importance 
that  the  right  to  cut  should  be  given  to  those  who,  by  law,  should 
possess  it  It  is  not  because  the  timber  may  be  fit  to  cut  that  it  falls 
within  the  observation  that  it  matters  not  who  cuts  it.  Considering, 
therefore,  that  the  trustees  have  the  discretion  to  which  I  have  re- 
ferred ;  considering  that  they  are  charged  with  that  discretion  for  the 
benefit  of  others,  and  not  for  their  own ;  considering  that  they  may 
exercise  that  discretion,  still  leaving  matter  for  the  exemption  from 
waste  to  operate  upon  in  favor  of  the  tenant  for  life,  it  appears  to  me 
that  there  is  no  ground  whatever  why  this  court  should  interfere  to 
control  their  discretion.  And,  undoubtedly,  considering  the  nature  of 
this  question,  I  should  desire  that  the  course  should  be  taken  which 
is  the  least  prejudicial  to  alL  I  think  the  trustees  have  the  power, 
I  think  the  tenant  for  life  is  about  to  destroy  the  right,  and  prevent 
the  execution  of  the  power.  I  think  the  trustees  are  entitled  to  re- 
strain him  from  so  doing.  But  looking  at  the  relation  of  these  parties, 
and  looking  at  the  facts,  it  appears  that  the  tenant  for  life  has  actually 
sold,  and  entered  into  contracts  for  sale.  Now,  it  may  be  that  the 
sale  may  have  been  a  prudent  one.  In  such  a  case  I  should  think  it 
would  well  become  the  trustees  to  adopt  that  sale  as  a  sale  by  them, 
if  they  think  it  has  been  a  proper  and  discreet  sale.  I  should  grant 
the  injunction,  with  an  understanding  that  the  trustees  are  to  under- 
take to  account  for  the  proceeds  hereafter  as  the  court  shall  direct, 
and  that  if  the  cause  proceeds  to  a  hearing,  the  timber  shall  be  then 
deemed  to  have  been  cut  by  those  who  had  the  power  to  cut  it ;  be- 
cause to  assume  it  to  be  cut  by  the  tenant  for  lite,  or  to  assume  it  ta 
be  cut  by  the  trustees,  may  by  possibility  have  some  operation  upon 
the  ultimate  question  of  right.  Now,  one  would  desire  to  preserve 
that,  and  therefore  the  timber  should  hereafter  be  considered,  in  any 
discussion  that  may  take  place,  to  have  been  cut  by  those  who  had  a 
title  to  do  it  This,  as  I  before  said,  is  a  question  of  construction 
upon  the  principles  which  prevail  in  the  court  of  equity.  The  whole 
case,  therefore,  is  now  before  the  court  There  is  nothing,  as  it  ap- 
pears to  me,  likely  to  affect  it,  or  which  can  vary  the  case,  in  its  pres- 
ent aspect  and  circumstances,  from  what  it  will  be  at  the  hearing. 
Therefore  I  have  formed  my  opinion  upon  the  general  right  I  think 
I  am  bound  to  give  effect  to  it  according  to  my  impression.  I  think, 
therefore,  the  injunction  must  go.  If  it  appears  —  whether  the  trus- 
tees sell,  or  whether  the  defendant  seUs-^that  the  defendant  will 
ultimately  be  entitled  to  the  proceeds,  either  in  respect  of  his  title  as 
tenant  for  life  without  impeachment  for  waste,  or  as  executor  of  the 
settler  in  respect  of  the  first  10,000/.,  I  should  say  the  present  appli- 
cation must  be  granted,  and  the  injunction  must  go,  the  trustees 
undertaking  to  the  effect  which  I  have  stated. 

The  order  of  the  vice  chancellor  was  discharged,  and  the  order 
made  in  the  terms  of  the  notice  of  motion,  the  trustees  undertaking 
to  account  at  the  hearing  for  the  proceeds  of  any  sale,  and  the  timber 
already  cut  to  be  deemed  at  the  hearing  to  have  been  cut  by  the  party 
entitled  to  cut  it 
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Petre  V,  Petre.1 

Maj  9,  1851. 

Tnists  —  Deficiency  —  Apportionment. 

p.  W.  p.  assigned  by  deed  to  a  trastee  all  his  expectations  under  the  will,  or  as  next  of  kin, 
of  G.  P.f  deceased,  upon  trust  to  par  certain  debts,  and  then  for  P.  W.  P.  for  life,  remain- 
der to  his  children ;  and  a  power  was  reserved  to  P.  W.  P.  to  revoke  bj  will  the  trusts  of 
the  deed,  and  to  reappoint  the  same  generally.  P.  W.  P.,  bj  his  will,  revoked  the  trusts, 
and  appointed  5000/.,  part  of  the  trust  fund,  to  M.  T.  P.,  his  mother ;  500/.  to  M.,  his 
executor ;  and  the  residue  to  his  only  son,  L.  H.  W.  P.  The  creditors  of  the  testator  hav- 
ing claimed  to  be  paid  out  of  the  fund  as  equitable  assets,  and  thereby  reduced  the  fund  so 
that  there  was  only  sufficient  to  pay  the  5000/.  and  500/.  given  to  M.  T.  P.  and  M. :  — 

Held,  that  as  the  fund  was  unascertained  at  the  date  of  the  will,  the  loss  caused  by  payment 
of  creditors  was  not  to  be  borne  by  all  parties  interested  in  the  fund,  pro  ixtta,  but  fell 
exclusively  on  the  residue. 

By  an  indenture  dated  the  4th  of  May,  1829,  and  made  between 
Philip  William  Petre  of  the  one  part,  and  Robert  Espinasse  of  the 
other,  reciting  that  Philip  William  Petre,  having  expended  the  whole 
of  bis  patrimony,  had  for  a  considerable  time  been  living  chiefly  on 
the  bounty  o(  his  eldest  brother,  George  Petre,  who  had  died  a 
bachelor,  leaving  Henry  Petre,  his  eldest  brother  and  heir-at-law ;  and 
that  Philip  William  Petre  was  indebted  to  various  persons,  chiefly 
resident  in  France,  and  that  he  was  then  imprisoned  at  Boulogne  for 
debt;  and  also  reciting  that  it  was  uncertain  whether  George  Petre 
had  left  a  will,  or  died  intestate,  but  it  was  thought  probable,  if  a  will 
should  be  found,  that  some  legacy  or  bequest  would  be  therein  con- 
tained for  the  benefit  of  the  said  Philip  William  Petre ;  and  if  it 
should  prove,  as  it  was  then  imagined,  that  George  Petre  died  intes- 
tate, then  Philip  William  Petre  would  be  entitled  to  a  distributive 
share  of  his  brother's  personal  estate ;  and  further  reciting,  that  with 
a  view  to  make  some  provision  for  the  liquidation  of  such  of  the  said 
Philip  William  Petre's  debts  as  were  thereinafter  mentioned,  and  to 
establish  a  fund  for  the  future  benefit  of  the  said  Philip  William 
Petre  and  his  children,  in  case  he  should  marry  and  have  any ;  the 
said  Philip  William  Petre  had  determined  to  vest  absolutely  in  the 
said  Robert  Espinasse,  his  executors,  administrators,  and  assigns,  all 
his  interest  in  the  property  of  his  late  brother,  Qeorge  Petre,  upon 
trust,  if  the  said  Robert  Espinasse,  his  executors,  administrators,  or 
assigns,  should,  in  his  or  their  disoretion,  think  fit,  but  not  otherwise, 
upon  the  request  in  writing  of  the  said  Philip  William  Petre,  and 
with  the  consent  of  Henry  Petre,  the  eldest  brother  of  the  said  Philip 
William  Petre,  to  pay  in  full,  or  in  part,  all  or  any  debt  or  debts  then  due 
and  owing  from  the  said  Philip  William  Petre,  and  to  lay  out  and  invest 
in  the  name  or  names  of  the  said  Robert  Espinasse,  his  executors,  at 
administrators,  assigns,  in  government  or  real  securities,  so  much  of  the 
gross  moneys  as  should  remain  after  answering  the  purposes  aforesaid, 
upon  trust  that  the  said  Robert  Espinasse,  his  executors,  &c.,  should. 
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daring  the  life  of  the  said  Philip  William  Petre,  pay  or  apply,  for  the 
benefit  of  the  said  Philip  William  Petre,  the  interest  of  the  trust 
funds  or  securities,  or  so  much  thereof  as  Henry  Petre  should  consent 
to  being  so  applied,  and  so  that  the  said  Philip  William  Petre  should 
not  in  any  manner  assign,  charge,  or  incumber  such  interest  before 
the  same  should  actually  become  due ;  and  upon  further  trust,  that 
if  the  said  Robert  Espinasse,  his  executors,  &c,  should,  with  the  con* 
sent  of  Henry  Petre,  but  not  otherwise,  think  fit  then  to  pay  or  apply 
any  part  of  the  capital  of  the  trust  funds  to  or  for  the  benefit  ot  the 
said  Philip  William  Petre,  at  any  time  or  times  during  his  life,  and 
from  and  after  the  decease  of  the  said  Philip  William  Petre,  it  waa 
thereby  agreed  and  declared,  that  the  said  Robert  Espinasse,  bis 
executors,  &c.,  should  stand  and  be  possessed  of  the  said  trust  funda^ 
or  so  much  thereof  as  should  not  be  applied  or  disposed  of  under  the 
trusts  therein-before  declared,  upon  trust  for  the  children  of  the  said 
Philip  William  Petre,  who,  being  sons,  should  attain  the  age  of 
twenty-one  years,  or,  being  daughters,  should  attain  that  age  or  marry^ 
to  be  divided  between  them  in  equal  shares ;  and  if  there  should  be 
but  one  such  child,  then  upon  trust  for  such  one  only ;  and  in  case 
there  should  be  no  such  child,  then  upon  trust  for  the  said  Philip  Wil- 
liam Petre,  his  executors,  administrators,  and  assigns.  And  the  said 
indenture  contained  a  proviso,  that  in  case  the  said  Robert  Espinasse 
should  die  before  the  said  trusts  were  fully  performed  and  executed, 
it  should  be  lawful  for  his  executors,  administrators,  and  assigns,  with 
the  consent  of  the  said  Henry  Petre,  to  appoint  a  new  trustee  or 
new  trustees  of  the  said  indenture  in  his  place.  And,  lastly,  the  said 
indenture  contained  a  proviso,  that  it  should  be  lawful  for  the  said 
Philip  William  Petre,  by  any  deed  executed  by  him,  with  such  con- 
sent as  therein  mentioned,  or  by  his  last  will  and  testament,  to  revoke 
all  or  any  of  the  trusts,  limitations,  powers,  and  provisoes  therein 
declared  of  and  concerning  the  said  trust  premises,  or  any  part  there- 
of; and  by  the  same  or  any  other  deed,  or  by  his  last  will  and  testa- 
ment, to  declare  any  new  or  other  trust  or  trusts,  power  or  powers,  of 
and  concerning  the  premises  of  which  all  or  any  of  the  trusts,  limita- 
tions, powers,  or  provisoes  should  be  so  revoked,  determined,  or  made 
void,  which  the  said  Philip  William  Petre  should  think  proper  to 
appoint,  direct,  or  declare. 

George  Petre,  in  fact,  died  intestate,  and  the  said  Philip  William 
Petre,  as  one  of  his  next  in  kin,  became  entitled  to  one  seventh  part 
of  his  personal  estate.  A  considerable  sum  was  paid  on  account 
thereof  to  Robert  Espinasse,  shortly  after  the  execution  of  the  inden- 
ture of  the  4th  of  May,  1829 ;  and  after  paying  some  debts  of  the 
eaid  Philip  William  Petre,  he  invested  two  several  sums  in  the  pur- 
chase of  7400/.,  3L  5s.  per  cent,  annuities,  and  these  were  the  only 
sums  ever  invested  under  the  trusts  of  the  indenture.  Robert  Espi- 
nasse died  in  1840,  and  John  Coverdale  was  appointed  trustee  of  the 
deed  in  his  place.  Philip  William  Petre  made  his  will,  dated  the 
27th  of  July,  1846,  and  thereby,  after  referring  to  the  power  of  revo- 
cation reserved  to  him  by  the  indenture  of  the  4th  of  May,  1829,  he 
revoked  the  trusts  thereof,  and  appointed,  directed,  and  declared  that 
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all  the  estate,  trast  moneys,  property,  premises,  and  effects  comprised 
or  referred  to  in  the  said  indenture,  instead  of  passing  under  the  trusts 
thereof,  should  pass  under  and  be  subject  to  the  several  trusts,  pro- 
visoes,  directions,  and  limitations  thereinafter  expressed  and  de- 
clared; and  after  a  specific  bequest  of  books  and  furniture  to  his 
wife,  M.  T.  Petre,  he  appointed,  directed,  and  declared  his  will 
to  be,  and  he  gave  and  bequeathed  unto  his  wife,  M.  T.  Petre, 
in  case  she  should  happen  to  survive  him,  the  full  sum  of  5000/L 
sterling,  part  or  parcel  of  the  said  estate,  trust  moneys,  property,  and 
premises  settled  by  the  said  indenture  of  the  4th  of  May,  1829,  for 
her  own  use  and  benefit  absolutely;  and  he  directed  that  the  said 
sum  should  be  paid  to  his  wife,  free  from  legacy  duty,  as  soon  as 
conveniently  might  be  after  his  decease ;  and  in  case  his  wife  should 
not  survive  him,  he  gave  the  said  5000Z.  to  her  sons  by  a  former  mar- 
riage. And  he  did  thereby  appoint,  direct,  and  declare  his  will  to  be, 
and  he  thereby  gave  and  bequeathed  unto  his  executor,  Henry  Mar* 
chant,  the  sum  of  500/.  for  his  own  absolute  use  and  benefit,  free  from 
legacy  duty.  And  he  thereby  declared  his  will  to  be,  and  he  gave 
and  bequeathed  unto  his  executrix  and  executor,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  all  and  singular  the  rest,  residue,  and  remainder  of  the  said 
estate,  trust  moneys,  property,  and  premises  so  as  aforesaid  settled 
and  assigned  by  him  under  and  by  virtue  of  the  said  indenture,  after 
deducting  from  the  whole  of  the  said  estate,  trust  moneys,  property, 
and  premises,  the  said  sum  of  5000/.  sterling,  with  all  interest,  pro- 
duce, or  proceeds  thereof,  and  every  part  thereof,  with  the  appurte- 
nances, and  all  accumulations  thereof,  if  any,  and  all  his  right,  title, 
interest,  property,  claim,  and  demand  whatsoever  therein  or  thereto, 
together  with  the  said  legacy  or  sum  of  500/.  so  as  aforesaid  be- 
queathed to  his  said  executor,  Henry  Marchant,  upon  trust  to  lay  out 
or  invest  the  same  in  some  government  or  real  security,  at  interest,  for 
the  benefit  of  his  only  son,  Louis  Henry  William  Petre,  by  his  said 
wife ;  and  he  empowered  his  executrix  and  executor  to  apply  the 
income  for  the  maintenance  of  his  son  during  his  minority ;  and  on 
his  attaining  twenty-one,  he  directed  the  principal  to  be  paid  to  him. 
And  he  thereby  gave  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estate  and  effects  unto  his  wife,  her  executors, 
administrators,  and  assigns,  absolutely,  for  her  own  use  and  benefit, 
and  thereby  appointed  her  sole  residuary  legatee  to  that  his  will,  and 
he  appointed  her  and  the  said  Henry  Marchant  his  executrix  and 
executor.  The  testator,  Philip  William  Petre,  died  on  the  24th  of 
August,  1846,  and  his  will  was  proved  by  his  executrix  and  executor. 
The  testator  had  no  personal  estate  besides  the  trust  funds  subject  to 
the  indenture  of  the  4th  of  May,  1829.  In  1847  this  suit  was  insti- 
tuted  by  the  testator's  son,  Louis  Henry  William  Petre,  for  a  general 
administration  of  the  testator's  personal  estate,  and  an  account  of  the 
trust  moneys  subject  to  the  trusts  of  the  indenture  of  the  4th  of  May, 
1829,  and  of  what  the  same  consisted,  and  of  the  sums  received  by 
John  Coverdale,  the  present  trustee  of  the  deed,  in  respect  of  the 
funds.     It  appeared  by  the  master's  report  that  the  testator  had  no 
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personal  estate  besides  the  money  subject  to  the  trusts  of  the  deed  of 
the  4tb  of  May,  1829,  and  that  the  only  fund  subject  to  the  trusts  of 
that  deed  was  the  7400/.  bank  annuities  invested  by  Robert  ESspi- 
nasse,  as  above  mentioned.  In  consequence  of  the  testator  having 
exercised  the  power  of  revocation  and  new  appointment  reserved  to 
faim  by  the  deed,  the  trust  fund  became  equitable  assets  for  the  pay- 
ment  of  his  creditors ;  and  as  the  fund  would  be  reduced  by  the 
payment  of  such  creditors,  and  costs  which  had  been  incurred  in  this 
and  other  suits,  the  question  now  raised  on  the  cause  coming  on  for 
further  directions  was,  whether  the  loss  occasioned  by  these  deduc- 
tions from  the  trust  fund  was  to  fall  exclusively  on  the  residue  of  the 
fund,  after  satisfying  the  5000/.  and  500/.  given  to  the  testator's  widow 
and  Henry  Marchant  respectively,  or  was  io  be  borne  by  all  the  par- 
ties interested  in  the  fund,  pro  rata. 

Temple  and  Smythe^  for  the  plaintifl^  contended  that  the  loss  to  the 
fund,  caused  by  the  payment  of  creditors  and  costs,  ought  to  be  borne 
by  all  the  parties  interested,  pro  rata.  The  testator  was  disposing  of 
a  specific  fund ;  he  was  dealing  with  moneys  to  arise  from  a  par- 
ticular source ;  and,  according  to  Page  v.  Leapingwellj  18  Ves.  463, 
in  such  case,  if  the  fund  feJls  short  of  the  amount  which  the  testator 
expected  it  to  amount  to,  and  is  insufficient  for  the  purposes  specified 
by  him,  the  parties  interested  in  the  fund  must  abate,  pro  rata.  It  is 
of  no  consequence  that  the  testator,  after  disposing  of  part  of  the 
fund,  gives  the  remainder  under  the  designation  of  overplus  or  residue. 
It  is  impossible  to  suppose  that  the  testatixr  intended  to  throw  any 
loss  or  diminution  which  might  happen  to  the  fund  exclusively  on 
the  share  intended  for  his  only  child  for  whose  special  benefit  the 
deed  was  executed,  and  who  would  have  taken  it  all  if  the  power 
had  not  been  exercbed.  He  no  doubt  was  ignorant  of  the  rule,  that, 
by  exercising  the  power,  he  made  the  trust  fund  assets  for  the  pay- 
ment of  his  creditors.  If  it  is  held  that  the  loss  must  fall  exclusively 
on  the  residue,  the  plaintiff  will  take  nothing.  Ex  parte  Chadwin^ 
3  Swanst  386. 

Sir  John  Romilly,  M.  R.,  (without  hearing  the  other  side,)  said 
that  he  thought  it  was  a  very  clear  question.  It  was  one  of  inten- 
tion, whether  the  testator  had  expressed  himself  in  such  a  manner  as 
to  show  an  intention  that  all  the  charges  which  might  fall  on  the 
fund  were  to  be  borne  by  all  ihe  parties  who  took  interests  in  the 
fund  under  his  will.  He  admitted  the  authority  of  Page  v.  Leaping^ 
well;  but  in  that  case  the  testator  was  dealing  with  a  fund  of  an 
-ascertained  or  specified  amount  It  was  not  important,  in  such  a 
case,  whether  the  testator  specified  the  exact  sum  which  would  con- 
stitute the  residue,  or  whether  he  disposed  of  it  by  that  name ;  it 
•would  be  treated  as  if  the  testator  had  named  the  sum.  In  this  case 
the  testator  was  dealing  with  a  fund  the  amount  of  which  was  unas- 
certained at  the  date  of  his  will.  The  testator  had  then  no  knowledge 
what  was  the  amount  to  be  disposed  of;  he  had  no  conception, 
when  he  made  his  will,  what  might  be  the  amount  of  the  trust  funds ; 
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he  could  not  form  any  notion  what  the  amount  would  be,  nor  could 
it  be  known  until  the  funds  were  reedized.  If  there  was  any  evi- 
dence to  show  that  the  testator  knew  exactly  what  the  amount  of 
the  trust  funds  was,  and  that  he  supposed  that  he  was  disposing  of  a 
fund  of  a  specific  amount,  the  case  of  Page  v.  Leapingwell  would 
apply,  but  not  otherwise.  He  thought  the  loss  must  fall  on  the 
residue  of  the  trust  fund,  which  was  unascertained  at  the  time  the 
will  was  made. 


Ec  parte  Holroyd.^ 

Angust  4,  1851. 

Winding-up  Act  —  Appeal 

A  person  placed  on  the  list  of  contribntories  paid  a  call  made  by  the  master,  belieying  that 
he  woald  have  no  farther  payment  to  make.  Another  call  was  made  nearly  a  year  after- 
wards. The  contributory,  from  decisions  which  had  then  taken  place,  beliered  that  he  had 
grounds  for  an  appeal  against  being  placed  on  the  list :  — 

Leave  to  appeal  given. 

Mr.  Holroyd  had  signed  his  consent  to  act  and  to  take  shares  as 
a  provisional  committee-man  in  the"  Wolverhampton,  Chester,  and 
Birkenhead  Junction  Railway  Company,  and  a  letter  of  allotment 
for  twenty-five  shares  had  been  forwarded  to  him.  The  company 
was  never  completely  formed.  An  order  was  obtained  for  winding 
it  up,  and  Mr.  Holroyd  was  placed  on  the  list  of  contribntories  under 
the  act  In  the  course  of  the  winding  up,  and  in  the  month  of  July, 
1850,  the  master  made  a  call  of  120/.  on  each  contributory,  and,  after 
some  correspondence,  Mr.  Holroyd  paid  sums  of  money  amounting 
to  120/.  On  the  31st  of  July,  1851,  the  master  made  a  further  call 
of  60/.  Mr.  Holroyd  now  moved  for  leave  to  appeal  against  the  de- 
cision of  the  master  in  placing  him  on  the  list  of  contribntories. 

Bolt  and  Selwyn^  in  support  of  the  motion.  Since  Mr.  Holroyd's 
name  was  first  placed  on  the  list,  CarmichaePs  CasCj  14  Jur.  1014, 
s.  c.  1  Eng.  Rep.  66,  has  been  decided,  and  according  to  that  he 
would  not  be  a  contributory.  He  is,  therefore,  now  in  a  position  to 
appeal.  [They  also  argued  on  the  correspondence,  that  Mr.  Holroyd 
paid  the  120/.  as  a  full  discharge.] 

Bethell  and  Boxburghy  opposed.  Mr.  Holroyd  should  have  ap- 
pealed at  once,  and  not  have  allowed  so  much  time  to  elapse. 

Lord  Cranworth,  V.  C,  said,  that  in  this  case  he  must  be  satis- 
fied of  two  things ;  first,  that  there  were  sufficient  grounds  for  the 
appeal;  and  next,  that  there  had  not  been  such  delay  on  the  part  of 

1  15  Jur.  607. 
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Mr.  Holroyd  as  would  disentitle  him  to  what  he  asked.  His  lordship 
was  satisfied  on  both  points.  As  to  the  first,  he  should  give  no 
reasons  for  his  opinion  ;-but  the  second  was  of  more  importance  ;  he 
thought  that  Mr.  Holroyd  had  paid  the  120/.  on  the  understanding 
that  he  should  have  no  further  payment  to  make.  It  had  been 
asked  why  he  did  not  appeal  sooner,  but  he  thought  it  was  not 
reasonable  that  Mr.  Holroyd  should  appeal  when  he  thought  that,  as 
regarded  himself,  there  was  an  end  of  the  matter,  and  that  no  further 
call  would  be  made  on  him,  whilst  it  was  represented  that  he  might 
get  some  of  his  money  back. 

Leave  to  appeal  granted^  upon  payment  to  the  official  manager  of 
the  costs  of  this  application^  and  Mr,  Holroyd  undertaking  not  to  dis* 
iurb  the  payment  of  the  120/.  calL 


Webb  v.  The  Direct  London  and  Portsmouth  Railway 

Company.* 

Joly  5  and  9,  1851. 

(jontra^t  to  take  Lands  —  Railway  Compcmy —  Specific  Performance. 

The  expiration,  by  lapse  of  time,  of  the  powers  given  to  a  railway  company  by  their  act  of 
Parliament,  does  not  affect  their  obligation  to  teke  lands,  to  the  parcnase  of  which  they 
haye  previously  boond  themselves  by  contract 

The  claim  was  filed  for  the  specific  performance  of  an  agreement, 
dated  the  23d  of  July,  1845.  On  that  day  Mr.  Charles  Sedgfield 
Crowley,  of  Croydon,  Mr.  Benjamin  Baines,  of  Islington,  and  Mr. 
John  Laurie,  of  Charles  Street,  St.  James's  Square,  three  of  the  pro- 
moters of  an  act  of  Parliament  for  making  a  railway  from  the 
Croydon  and  Epsom  Railway,  at  Epsom,  to  the  town  of  Ports- 
mouth, to  be  called  ^  The  Direct  London  and  Portsmouth  Rail- 
way," on  behalf  of  themselves  and  all  other  the  promoters  of  the  act| 
entered  into  an  agreement  with  the  plaintiff,  Philip  Barker  Webb,  an 
extensive  landowner,  near  Godalming,  in  Surrey,  by  which  they  agreed 
as  follows :  Firstly,  that  the  company  to  be  incorporated  under  the 
said  act  of  Parliament,  when  passed,  should,  at  their  own  costs  and 
charges,  build,  in  a  substantial  and  workmanlike  manner,  a  bridge 
over  the  said  railway,  between  the  points  A  and  B  mentioned  in  the 
plan  or  map  annexed  to  that  agreement,  or  at  such  other  place  as  the 
said  Philip  Barker  Webb  should  by  writing  direct ;  and  that  such 
bridge  should  be  of  the  width  of  at  least  sixteen  fee^  so  as  to  afford 
a  convenient  and  sufficient  carriage  way  for  wagons,  carts,  and  car* 
riages  between  the  parts  of  the  property  of  the  said  Philip  Barker 
Webb,  described  in  the  said  plan,  which  should  be  divided  by  the 
said  railway,  and  should  forever  thereafter  keep  the  said  bridge  and 
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roadway  thereon  in  good  repair.     Secondly,  that  the  said  company 
should  deviate  from  their  proposed  line,  as  delineated  in  the  s^d 

f>lan,  so  far  to  the  eastward  thereof  as  to  avoid  altogether  any  inter- 
erence  with  the  piece  of  meadow  land,  the  property  of  the  said 
Philip  Barker  Webb,  or  the  plantation  round  the  same,  distinguished 
in  the  said  plan  by  the  numbers  of  152  and.  153.     Thirdly,  that  the 
said  company  should,  if  empowered  so  to  do,  purchase  a  piece  of 
land,  the  property  of  the  dean  and  chapter  of  Salisbury,  containing, 
by  estimation,  one  acre,  (more  or  less,)  which  would  lie  between  the 
said  deviated  line  of  railway  on  the  one  side,  and  the  said  piece  of 
meadow  land  and  plantation  numbered  152  and  153,  and  the  piece 
of  land  in  the  said  plan  marked  53,  on  the  other  side ;  and  immedi- 
ately on  such  purchase  being  completed,  should  convey  the  same,  at 
their  own  costs  and  charges,  to  the  said  Philip  Barker  Webb,  his 
heirs  or  assigns,  or  as  he  or  they  should  direct,  for  a  nominal  con- 
sideration.    Fourthly,  that  the  said  company  should  build,  in  a  sub- 
stantial and  workmanlike  manner,  an   ornamental  archway  under 
their  line  of  railway,  between  the  points  C  and  D  mentioned  in  the 
said  plan,  so  as  to  continue  by  means  thereof  the  shrubbery  walk 
there,  which  would  be  divided  by  the  said  railway,  and  should  keep 
the  said  archway  forever  thereafter  in  good  repair,  and  that  such 
archway  should  be  of  the  width  of  ten  feet  at  the  least     Fifthly,  that 
the  said  company  should   allow  the  said   Philip   Barker  Webb  a 
crossing  over  the  said  railway  where  the  same  should  traverse  the 
land  of  the  said  Philip  Barker  Webb,  on  a  level  between  the  points 
E  and  F,  and  the  said  company  should  erect  and  keep  in  repair 
proper  gates  on  both  sides  of  the  said  crossing,  the  gate  on  the  west 
thereof  to  be  an  ornamental  one.     Sixthly,  that  the  ssdd  company 
should  plant  with  evergreens,  or  other  ornamental  shrubs  or  trees,  the 
western  side  of  the  embankments  of  the  said  railway,  as  far  as  it 
crossed  the  property  of  the  said  Philip  Barker  Webb  described  in  the 
said  plan.     Seventhly,  that  the  said  company  should  not  erect  any 
fence  upon  the  surface  of  the  ground  above  the  said  railway  where 
the  same  should  pass  in  a  cutting,  except  an  invisible  iron  fence ; 
and  if  any  telegraphic  communication  should  be  set  up  by  the  side 
of  the  said  railway,  it  should  be  so  set  up,  (as  far  as  the  same  might 
be  practicable,)  as  not  to  be  within  view  from  the  mansion-house  or 
pleasure-grounds  of  the  said  Philip  Barker  Webb.     Eighthly,  that 
the  said  company  should  not  erect  or  build  any  station  or  other 
building  on  any  part  of  the  lands  of  the  said  Philip  Barker  Webb, 
described  in  the  said  plan,  which  might  be  seen  from  the  said  man-* 
sion-house,  or  the  grounds  surrounding  the  same.     Ninthly,  that  the 
said  company  should  not  enter  upon,  nor  deposit  spoil  or  refuse 
earth,  or  materials,  or  any  other  thing,  on  any  of  the  said  lands  of 
the  said  Philip  Barker  Webb,  described  in  the  said  plan,  except  such 
as  should  be  taken  by  the  said  company  for  the  site  of  the  said  rail* 
way,  for  any  purpose  whatsoever,  without  the  consent  in  writing  of 
the  said  Philip  Barker  Webb.     Lastly,  that  the  said  company  should 
pay  to  the  said  Philip  Barker  Webb  the  sum  of  4500/.,  together  with 
his  costs,  charges,  and  expenses  incurred  up  to  the  day  of  the  date 
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thereof,  by  reason  of  the  intended  formation  of  the  said  railwavj  (not 
exceeding  the  sum  of  150/.,)  before  the  said  company  should  enter 
on  any  of  the  lands  of  the  said  Philip  Barker  Webb  for  the  purpose 
of  making  the  said  milway ;  and  that  all  timber  and  other  trees  on 
the  lands  to  be  taken  by  the  said  company  should  be  the  property  of 
the  said  Philip  Barker  Webb.  And  it  was  thereby  declared,  that  the 
said  sum  of  4500/.  was  to  be  the  purchase  money  for  the  said  land 
so  to  be  taken  by  the  said  company  as  aforesaid,  for  the  formation 
of  their  railway,  not  exceeding  eight  acres,  according  to  such  de» 
viated  line  as  aforesaid,  across  the  property  of  the  said  Philip  Barker 
Webb,  described  in  the  said  plan,  and  for  the  consequential  damage 
to  such  property.  On  the  day  of  the  date  of  this  agreement,  a 
memorandum  was  written  at  the  foot  thereof,  and  signed  by  Charles 
John  Woods,  as  the  agent  for  and  on  the  behalf  of  Philip  Barker 
Webb,  in  the  words  following :  — 

"  It  is  understood  and  agreed,  by  and  between  the  parties  above- 
named,  that  in  the  event  of  the  act  of  Parliament  referred  to  in  the 
foregoing  agreement  not  being  obtained,  the  agreement  for  purchase 
hereinbefore  contained  shall  be  null  and  void.  ''  C.  J.  Woods." 

This  agreement  was  entered  into  while  the  company's  bill  was 
pending  in  Parliament,  and  the  consideration  for  it  was  the  with- 
drawal of  the  opposition  of  Mr.  Webb,  as  a  landowner,  to  the  bill. 
On  the  26th  of  June,  1846,  the  act  of  Parliament  for  making  the  rail- 
way was  passed.  On  the  5th  of  April,  1847,  the  company  executed 
an  indenture  under  seal,  whereby  it  was  witnessed  that  the  company, 
in  consideration  of  the  withdrawal  of  the  opposition  of  the  said 
Philip  Barker  Webb  to  the  therein-mentioned  bill,  did  thereby  ratify 
and  confirm  the  said  agreement  of  the  23d  of  July,  1845,  made  on 
their  behalf  by  the  said  Charles  Sedgfield  Crowley,  Benjamin  Baines, 
and  John  Laurie,  and  did  thereby,  for  themselves,  their  successors, 
and  assigns,  covenant  with  the  said  Philip  Barker  Webb,  his  execu- 
tors, administrators,  and  assigns,  that  they,  the  said  company,  their 
successors  and  assigns,  would  in  all  things  perform,  fulfil,  and  keep 
the  covenants  and  agreements  entered  into  in  the  said  agreement  by 
the  said  Charles  Sedgfield  Crowley,  Benjamin  Baines,  and  John 
Laurie;  and  the  said  Philip  Barker  Webb,  in  consideration  of  the 
covenant  thereinbefore  entered  into  by  the  said  company,  did  thereby 
discharge  and  release  the  said  Charles  Sedgfield  Crowley,  Benjamin 
Baines,  and  John  Laurie,  their  executors,  administrators,  and  assigns, 
from  the  observance  and  performance  of  the  covenants  and  agree- 
ments in  the  said  agreement  contained,  and  on  the  part  of  the  said 
company  to  be  observed  and  performed,  and  from  all  liability  what- 
soever in  respect  of  the  said  agreement  so  entered  into  by  them  as 
aforesaid  ;  and  the  said  Philip  Barker  Webb,  his  heirs,  executors,  and 
administrators,  did  thereby  covenant  with  the  said  company,  their 
successors  and  assigns,  that  he  had  not  done  or  permitted  any  act, 
matter,  or  thing  whereby  he  would  be  prevented  or  hindered  from  dis- 
charging or  releasing  the  said  Charles  Sedgfield  Crowley,  Benjamin 
Baines,  and  John  Laurie  from  the  said  agreement    It  was  for  the 
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Rpecific  performance  of  the  latter  agreement  that  the  present  claim  was 
filed.  The  company,  it  appeared,  had  entered  upon  the  lands  com*' 
prised  in  the  agreements  for  the  purpose  of  setting  out  the  line  and 
taking  the  levels ;  and  it  was  expressly  admitted  that  the  company 
had  in  no  other  way  taken  passession  of  or  interfered  with  the  iancb 
of  the  plaintiff.  The  company  afterwards  fell  into  difficulties,  and, 
having  abandoned  the  making  of  the  railway,  had  no  occasion  for 
the  land  in  question.  No  part  of  the  railway  had  been  made  over 
such  land,  and  the  powers  given  to  the  company  had  expired  by 
lapse  of  time. 

The  Solicitor  General  and  Mason^  for  the  plaintiff,  asked  for  a  de- 
cree for  specific  performance.  They  contended  that  the  defendants 
had  bound  themselves  by  the  contract,  and  that  the  consideration 
became  payable  on  the  passing  of  the  act  They  cited  Bland  ▼• 
Crowley,  20  Law  J.  Rep.  (n.  s.)  Exch.  218 ;  4  Eng.  Rep.  441,  and  PreS' 
ton  V.  The  Liverpool  and  Manchester  RaUway  Uompany,  (Lord  Cran- 
worth,  V.  C,  July,  1851,  not  reported.) 

Matins  and  Bovilly  for  the  defendants,  contended,  firsts  that  the 
agreement  was  not  absolute  in  its  terms,  but  conditional  merely  upon 
the  company  requiring  the  lands  for  the  purpose  of  making  the  rail- 
way ;  and  that,  the  lands  not  being  required  for  that  purpose,  there 
was  no  agreement  to  bind  them.  Secondly,  that  the  4500^  was  the 
price,  not  only  of  the  lands,  but  of  the  consequential  damage,  and 
that  the  price  to  be  paid  for  the  lands  could  not  be  distinguished ;  and 
the  court  could  not  decree  a  specific  performance  of  the  agreement 
to  pay  the  purchase  money.  Thirdly,  that  the  powers  of  the  com- 
pany having  ceased,  they  could  not  now  take  the  land.  And,  fourthly, 
that  the  hardship  of  the  case  ought  to  preclude  the  court  from  de- 
creeing a  specific  performance.  Kimberley  v.  Jennings,  6  Sim.  340. 
Harnett  v.  laMing,  2  Sch.  &  L.  549. 

The  Solicitor  Generalj  in  reply,  said  that  the  title  of  the  plaintiff  to 
specific  performance  was  clear.  The  contract  was  not  merely  for  a 
right  to  take  the  land,  but  one  which  obliged  the  company  to  take  it, 
and  made  them  in  equity  the  owners  thereof.  The  expiration  of  the 
powers  of  the  company's  act,  though  it  might  incapacitate  them  from 
making  new  contracts,  did  not  discharge  them  from  obligations 
fdready  incurred.  This  was  recognized  by  the  legislature  in  the 
Railway  Abandonment  Act,  13  &  14  Vict  c.  83,  which  provided,  that 
nothing  therein  contained  should  extend  to  release  companies  from 
any  liability  to  purchase  land  where  the  agreement  was  part  per- 
formed, or  the  price  of  the  purchase  money  was  fixed  by  the  contract 
There  was  no  hardship  in  compelling  the  company  to  perform  their 
contract,  particularly  as  the  bargain  was  a  good  bargain  at  the  time 
it  was  made.  The  price  of  the  scrip  had  afterwards  risen,  and  no 
doubt  profits  had  been  made  upon  the  shares.  The  price,  4500/.,  was 
intended  as  the  consideration  for  the  land  and  the  damage  to  arise  to 
the  plaintiff  from  the  use  of  it  for  the  railway. 
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July  9.     Sir  Georob  TtfRNSR,  V.  C,  after  stating  the  facts  of  the 
case,  said,  the  first  point  made  by  the  defendants,  as  to  the  contract 
being  conditional,  depended  upon  the  construction  of  the  agreement 
taken  altogether,  and  not  upon  any  particular  clause  of  it     If  the 
construction  contended  for  were  right,  the  agreement,  in  effect,  would 
be  an  agreement  for  aright  to  take  the  land,  and  not  for  the  purchase 
of  the  land  itself;  it  would  be  an  aKreement,  that  if  they  took  the 
land  they  would  give  4500L  for  it,  and  for  consequential  damage.   This 
was  not  a  very  probable  contract  for  a  landowner  to  enter  into,  and 
on  the  faith  of  it  give  up  his  opposition  to  the  bill.     Of  course,  how* 
ever,  it  might  be  so  ;  and  the  question  to  be  considered  was,  whether 
it  was  so  or  not     If  such  bad  been  the  meaning  of  the  parties,  all 
the  provisions  of  the  agreement  would,  he  thought,  have  been  made 
subject  to  that  condition ;  but  that  was  not  the  case.     The  provisions 
to  build  the  bridge  and  make  the  arch  were  absolute,  and  depending 
upon  no  condition,  and  the  land  for  these  purposes  must  be  vested 
in  the  company.     The  very  clause  upon  which  the  argument  was 
founded,  too,  could  hardly  be  intended  to  be  conditional.     It  certainly 
was  not  so  as  to  the  sum  to  be  paid  for  costs,  which  was  mentioned 
in  the  most  positive  manner.     The  construction  contended  for  was 
not  a  necessary  one.     It  was  arrived  at  by  considering  the  clause  as 
to  the  payment  of  the  4500/.  as  overriding  the  whole  of  the  agree- 
ment    He  saw  no  reason  for  such  a  construction  as  that  contended 
for  by  the  company.     It  might  well  be  that  the  latter  part  of  the 
clause,  — '*  and  it  is  hereby  declared  that  the  said  sum  of  4500/.  is  to  be 
the  purchase  money  for  the  said  lands  so  to  be  taken  by  the  company 
as  aforesaid  for  the  formation  of  their  railway,  not  exceeding  eight 
acres,  according  to  such  deviated  line  as  aforesaid,  across  the  property 
of  the  said  Philip  Barker  Webb,  described  in  the  said  plan,  and  for 
the  consequential  damage  to  such  property,"-^ it  might  well  be  that 
that  part  was  an  independent  agreement;  and  thus  the  clause, which 
was  said  to  override  the  whole  agreement,  would  become  a  clause 
making  4500/.  payable  before  the  company  entered  upon  any  of  the 
land  oi  the  plaintitf.     Having  regard  to  the  other  clauses  of  the  agree- 
ment, and  to  the  provision  as  to  the  costs,  he  was  of  opinion  that  this 
was  the  sound  construction  of  the  agreement,  and  that  the  company's 
first  point  could  not  be  maintained. 

But  then  it  had  been  said  that  the  4500/.  was  to  be  paid  for  the 
land,  and  for  consequenticd  damage,  and  that  the  court  could  not 
enforce  an  agreement  where  no  definite  price  was  fixed  for  the  land; 
but  he  would  observe  that  this  was  not  a  case  of  compensation 
under  the  act  of  Parliament,  where  compensation  was  a  separate  and 
distinct  subject  matter.  It  was  merely  an  agreement  bv  the  plaintiff 
to  accept  a  sum  in  full  for  the  purchase,  and  for  all  dama£;e  which 
he  might  sustain  by  the  use  the  company  were  about  to  maxe  of  the 
land.  Surely,  it  could  not  be  maintained  that  a  company  were  to 
be  discharged  from  their  contract  because  they  were  unable  to  use 
the  land  for  the  purpose  they  contemplated.  The  substance  of  the 
agreement  was  the  purchase  of  the  land;  the  damage  to  be  done 
was  an  incident  to  the  purchase ;  and  he  could  not  hold  that  the 
substance  of  the  agreement  was  to  be  defeated,  as  against  the  vendor, 
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because  the  incident  failed  by  a  default  on  the  part  of  the  purchaser. 
The  second  point  made  by  the  company,  was,  therefore,  not  sus- 
tainable.    The  third  point  made  was,  that  the  company  could  not 
now  take  the  land.     He  had  expressed  a  strong  intimation  of  his 
opinion  on  this  point  during  the  argument,  and  he  saw  no  reason  for 
changing  that  opinion.     The  argument  was  founded  upon  the  com- 
pany's private  act,  sect  52,  by  which  it  was  provided  that  the  rail- 
way should  be  completed  within  five  years  from  the  passing  of  the 
act,  and  that  at  the  expiration  of  such  period  the  powers  given  by 
that  act  and  the  general  act  to  the  company  for  executing  the  rail- 
way works,  or  otherwise  relating  thereto,  should  cease  to  be  exer- 
cised, except  as  to  so  much  of  the  railway  as  should  then  have  been 
completed.     This  clause,  as  he  thought,  clearly  took  away  the  powers 
granted  to  the  company,  but  it  did  not  affect  their  obligations.    It 
had  been  argued  that  one  of  their  powers  was  to  take  laud,  but  that 
this  was  gone.     The  answer  to  that  argument  was,  that  they  had 
actually  taken  the  land  by  the  contract,  by  which  they  had  become 
in  equity  the  owners  of  it     They  had  a  right  to  occupy  it,  and  not 
merely  a  power  to  take  it ;  and  the  act  did  not  take  away  that  right 
A  different  construction  would  put  an  end  to  all  railway  contracts 
throughout  the  kingdom,  where  railways  were  not  actually  made,  in 
all  cases  where  the  time  granted  by  the  acts  for  making  them  had 
expired.     As  to  the  fourth  point,  namely,  the  ground  of  hardship,  he 
saw  no  ground  whatever  upon  which  he  could  refuse  to  interfere. 
The  company  had  entered  into  the  contract  with  their  eyes  open, 
and  they  had  had  the  benefit  of  the  consideration  by  the  withdrawal 
of  the  plaintiff's  opposition  to  the  bill  in  Parliament.     There  was 
nothing  whatever  to  show  that  the  agreement  was  not  a  perfectly  fair 
one.     It  had  been  written  in  the  first  instance,  and  some  time  after- 
wards had  been  confirmed  by  a  deed  of  the  company  under  seal.    It 
was  not  because  the  company  found  themselves  unable  to  complete 
the  railway  that  he  could  refuse  to  compel  a  specific  performance  at 
the  instance  of  the  vendor.     If  he  refused  a  decree  on  the  ground  of 
their  subsequent  inability  to  complete  the  railway,  he  must  refuse  it 
in  all  cases  in  which  the  purchaser  found  that  be  could  not  effect  the 
purpose  for  which  he  entered  into  the  contract     The  proper  decree  to 
be  made  would  be  the  following :  -» 

Declare  thai  the  agreement  of  the  23d  of  July^  1845,  was  not  cofnr 
iitional  on  the  land  therein  mentioned  being  taken  for  the  purpose  of 
the  railway^  according  to  the  true  constrtiction  of  thai  agreementj  aid 
that  Sedgfteldy  Baines^  and  Laurie  thereby  agreed  absolutely  to  became 
the  purchasers  of  the  landj  and  to  give  the  sum  of  45001.  for  the  same^ 
and  for  all  damage  which  might  be  occasioned  to  the  praperty  of  the 
plaintiff  in  consequence  of  the  same  being  taken  for  the  purpose  of  the 
then  intended  railway ;  and  declare  thatj  by  virtue  of  the  indenture  of 
the  5th  of  Aprilj  1847,  the  company  are  bound  by  the  agreement  of  the 
23d  of  July y  1845 ;  and  declare  the  plaintiff  entitled  to  have  the  agree- 
ment  specifically  performed  and  carried  into  execution  ;  and  refer  it  to 
the  master  to  inquire  as  to  the  title  to  the  land  comprised  within  the 
limits  of  deviation. 
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Mfty  29,  tad  June  9,  1851 

Petition  of  Rehearing. 

By  decree,  dated  the  14th  of  Febmarr,  18S3,  eertun  ordem  tiierein  mentioiied,  directing  iaraef 
for  the  purpose  of  trying  the  validity  of  the  will  of  W.  T.,  were  disdiarged,  and  the  will 
was  established^  and  the  tmsts  thereof  directed  to  be  performed.  This  decree  was  stated 
on  the  face  of  it  to  be  made  with  the  consent,  by  connsel,  of  Mrs.  M.,  the  testator's  heiress 
at  law  and  a  married  woman,  who  had  dispated  tiie  will  on  the  gnrand  of  the  alleged  in- 
sanity of  the  testator.  On  the  ISth  of  January,  1861,  Mn.  M.  obtained  leave  to  file  a 
petition  to  rehear  the  decree  of  the  14th  of  February,  1833,  and  she  filed  her  petition 
accordingly :  — 

Eeld,  on  motion  by  the  trustees  of  the  will  to  discharge  the  order  of  the  13th  of  January, 
1851,  and  to  take  the  petition  of  rehearing  off  the  file,  that  under  the  circumstances  oi 
the  case,  and  having  regard  to  the  long  acquiescence  of  Mrs.  M.  in  the  order  of  1833, 
although  it  did  not  appear  that  she  was  represented  by  separate  counsel  when  that  order 
was  made,  that  it  was  improper  to  allow  the  order  of  1833  to  be  reheard  *,  and  the  order 

e'ving  leave  to  present  a  petition  of  rehearing  was  discharged',  and  the  petition  ordered  to 
)  taken  off  the  file. 

William  Turner,  by  his  will,  dated  the  19th  of  September,  1829, 

devised  his  real  and  personal  estates  to  tnistees,  whom  he  also  ap» 

pointed  executors,  upon  certain  trusts,  for  the  benefit  of  the  children 

of  his  only  child,  Mary  Ann,  the  wife  of  William  8.  Meryweather ; 

and  he  gave  his  daughter  an  annuity  of  500L  a  year  during  the  joint 

lives  of  herself  and  husband,'  and  on  the  death  of  the  latter  it  was  to 

be  increased  to  1000^  a  year.     Immediately  after  the  testator's  death, 

ft  caveat  was  entered,  on  behalf  of  Mary  Ann  Meryweather,  against 

the  probate  of  the  i^ill,  but  the  caveat  not  being  followed  up  by  the 

requisite  proceedings,  probate  was  granted  of  the  will  and  a  codicil 

thereto  on  the  3d  of  October,  1829.     On  the  same  day  the  original 

bill  in  this  cause  was  filed,  on  behalf  of  the  children  of  Mary  Ann 

Meryweather,  then  infants,  by  their  next  friend,  against  the  trustees 

and  against  the  said  Mary  Ann   Meryweather  and  her  husband, 

praying  that  the  will  and  codicil  might  be  established,  and  the  trusts 

thereof  carried  into  execution  under  the  decree  of  the  court     Mary 

Ann  Meryweather  and  her  husband  put  in  their  answer,  in  which 

they  admitted  the  due  execution  of  the  will  and  codicil,  and  Mary 

Ann   Meryweather  also  applied  to  the  trustees  for  payment  of  a 

legacy  of  500/.  bequeathed  to  her  by  the  will,  which  was  paid  to 

her.     Mary  Ann  Meryweather  and  her  husband  afterwards  petitioned 

the  court,  and  obtained  an  order  for  payment  of  the  annuity  of  500^ 

bequeathed  to  her  by  the  will,  and  which  was  accordingly  paid  from 

that  period  up  to  the  present  time.     Shortly  after  the  nling  of  the 

bill,  and  in    Michaelmas  term,  1829,  Mary  Ann  Meryweather  and 

her  husband,  in  right  of  Mary  Ann  Meryweather,  as  the  testator's 

heiress  at  law  and  customary  heiress,  brought  an  action  of  ejectment 

against  the  trustees  to   recover  possession  of  certain  freehold  and 

copyhold   hereditaments,  part  of  the  testator's  real  estate,  for  the 

1  15  Jar,  711. 
VOL.  V.  14 
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purpose  of  disputing  the  testator's  will,  on  the  ground  of  his  insanity. 
To  this  action  the  trustees  appeared  and  pleaded,  and  notice  of  trial 
in  the  action  was  given  by  the  plaintiffs  therein,  but  afterwards  they 
countermanded  the  notice  of  trial,  and  discontinued  the  action,  and 
were  ordered  to  pay  the  costs  thereof.     The  plaintiffs  in  this  suit 

S roved   the   due  execution  of  the  will,  unopposed  by  William  8. 
leryweather  and  his  wife ;  but  on  the  cause  coming  on  to  be  heard 
on  the  25th  of  January,  1832,  the  latter  applied  for  an  issue  to  by 
the  validity  of  the  will,  which  was  granted,  and  such  of  the  plaintifte 
in  the  suit  as  were  then  adult  were  directed  to  be  plaintifls  at  law, 
and  the   defendants    William    S.    Mery weather  and  his  wife  de- 
fendants at  law ;  and  the  trustees  also  obtained  leave  to  attend  the 
trial  by  counsel,  and  examine  witnesses  in  support  of  the  will,  al- 
though they  were  not  formal  parties  on  the  record.     The  issue  was 
settled  and  set  down  for  trial  before  a  special  jury,  and  every  thing 
was  ready  for  trial,  when  the  plaintiffs  withdrew  their  record.    The 
trustees  thereupon  applied  to  the  court,  and  obtained  permission  for 
themselves  to  be  the  plaintiffs  in  the  action,  and  an  order  was  made 
on  the  27th  of  November,  1832,  giving  the  defendants,  Mr.  and  Mis. 
Mery  weather,  liberty  to  examine  the  trustees  at  the  trial,  and  direc- 
tions were  given  for  the  trial  by  special  jury.     Mr.  and  Mrs.  Mery- 
weather  appealed  from  this  order,  praying  that  the  then  adult  plain- 
tiffs might  be  continued  plaintiffs  at  law,  and  for  leave  for  Mr.  and 
Mrs.  Meryweather  to  examine  them  at  the  trial;  and  the  petition 
was  heard  and  dismissed  in  December,  1832.     Notice  of  trial  was 
given  by  the  trustees,  and  on  the  29th  of  November,  1832,  the  issue 
w^as  duly  entered  for  trial,  and  was  specially  appointed  to  be  tried  on  the 
19th  of  February,  1843.     On  the  5th  of  February,  1833,  Mr.  and  Mrs. 
Meryweather  presented  a  petition,  praying  that  the  orders  directing 
the  issue  might  be  discharged  on  their  undertaking  to  admit  the 
validity  of  the  will,  and  submitting  to  have  the  same  carried  into 
effect     This  petition  was  heard  on  the  14th  of  February,  1833,  whea 
an  order  was  made  on  the  petition,  discharging  the  orders  for  the 
trial  of  the  issue.     This  order  purported  to  be  made  upon  the  therein 
recited  petition  of  Mr.  and  Mrs.  Meryweather,  as  well  as  upon  the 
rehearing  of  the  original  cause,  and  stated  that  Mrs.  Meryweather, 
as  the  only  child  and  heiress  at  law  of  the  testator,  by  counsel  con- 
senting that  the  orders  of  the  25th  of  January,  1832,  and  27th  of 
November,  1832,  for  the  trial  of  the  issue,  should  be  discharged,  it 
was  ordered  that  the  said  orders  should  be  discharged  accordingly; 
and  it  was  declared  that  the  said  will  and  codicil  were  well  proved, 
and  ordered  that  the  same  should   be   established,  and  the  trusts 
thereof  performed  and  carried  into  execution.     In  March,   1843,  the 
executors   of  the  testator  were  cited  in  the  Prerogative    Court  of 
Canterbury,  at  the  instance  of  Mr.  and  Mrs.  Meryweather,  to  prove 
the  testator's  will  and  codicil  in  solemn  form,  when  the   executors 
presented  a  petition  to  that  court,  by  way  of  protest  against  such 
proceedings ;  and  the  Prerogative  Court  decided  that  Mr.  and  Mrs. 
Meryweather  were  barred   by  their  proceedings  in   chancery  with 
respect  to  the  issue,  and  the  executors  were  dismissed  from  further 
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attendance  in  the  court,  and  their  costs  were  ordered  to  be  paid  out  of 
the  testator's  estate.  In  April,  1844,  the  executors  were  again  cited  to 
prove  the  testator's  will  and  codicil  in  solemn  form,  by  Maud  Sarah 
Meryweather,  one  of  Mrs.  Meryweather's  children,  and  they  accord- 
ingly proceeded  to  prove  the  same.  But  in  March,  1846,  the  pro- 
ceedings against  the  executors  were  abandoned,  and  on  the  10th  of 
March,  1846,  the  court  pronounced  in  favor  of  the  will  and  codicil. 
In  1845,  application  was  made  to  Parliament,  by  the  surviving 
plaintifls  in  the  suit,  for  an  act  to  authorize  the  granting  of  building 
leases  of  parts  of  the  testator's  estate ;  and  Mrs.  Meryweather  signed 
the  petition  to  the  House  of  Lords  for  such  act,  which  was  accord* 
inglv  passed. 

The  saving  clause  in  the  act  saved  to  the  crown,  and  to  all  per- 
sons other  than  and  except  the  parties  named  in  the  testator's  will, 
the  testator's  daughter,  Mrs.  Meryweather,  and  her  children   and 
grandchildren  respectively,  and  their  respective  real  and   personal 
representatives,  and  the  right  heir  of  the  testator,  all  rights,.  &c.,  to 
which  they  were  entitled  in  respect  of  the  hereditaments  therein 
mentioned  before  the  passing  of  the  act,  or  could  or  might  have 
enjoyed  in  case  the  act  had  not  passed.     In  1846,  Mr.  and  Mrs. 
Meryweather,  in  her  right,  again  commenced  an  action  of  ejectment 
against  the  trustees,  with  a  view  to  try  the  validity  of  the  will ;  and 
on  the  application  of  the  trustees  to  the  court,  and  upon  Mr.  an<l 
Mrs.  Meryweather  undertaking  by  their  counsel  not  to  proceed  further 
with  such  action,  it  was  ordered  that  the  petition  should  stand  over, 
without  prejudice  to  any  question  between  the  parties  to  the  cause. 
In  September,  1849,  Mr.  and  Mrs.  Meryweather  commenced  another 
action   of  ejectment  against  the  trustees,  and  the  trustees  having 
applied  to  the  court  to  restrain  such  action,  the  vice  chancellor  of 
England,  on  the  27th  of  March,  1850,  made  an  order  restraining  the 
prosecution  of  the  actions  already  commenced,  and  also  restraining 
Mr.  and  Mrs.  Meryweather  from  commencing  or  prosecuting  any 
other  action  of  ejectment,  in  right  of  Mrs.  Meryweather,  as  heiress  at 
law  or  customary  heiress  of  the  said  testator,  for  the  recovery  of  any 
part  of  his  real  estates  devised  to  the  trustees,  or  otherwise  in  any 
manner  litigating  or  disputing  the  validity  of  the  testator's  will  and 
codicil.     On  the  13th  of  January^,  1851,  Mrs.  Meryweather  obtained 

Sn  order  from  the  late  master  of  the  rolls,  (Lord  Langdale,)  giving 
er  liberty  to  present,  by  her  next  friend,  her  petition  of  rehearing  of 
the  order  of  the  14th  of  February,  1833,  and  on  the  29th  of  January, 
1851,  she  obtained  the  usual  order  for  setting  down  the  petition  of 
rehearing.  The  trustees  now  moved  to  discharge  the  orders  of  the 
13th  of  January  and  29th  of  January,  1851,  and  to  have  the  petition 
of  rehearing  presented  by  Mrs.  Meryweather  taken  off  the  file. 

JL  Palmer  and  Hatdy^  in  support  of  the  motion. 

Beihell  and  VillierSj  for  Mrs.  Meryweather,  contended  that  Mrs. 
Meryweather,  being  a  married  woman,  was  not  bound  by  the  order 
of  the  14th  of  February,  1833.     The  petition  on  which  it  was  mader 
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was,  in  fact,  the  petition  of  the  husband ;  and  it  was  not  true,  as 
stated  in  the  order,  that  Mrs.  Meryweather  consented  by  her  counseL 
She  was  not  represented  by  any  separate  counsel,  and  was  not,  in 
fact,  consulted  on  the  subject,  or  made  acquainted  with  the  effect  of  * 
the  order.  She  would  not  have  consented  to  the  act  giving  powers 
to  grant  building  leases  if  she  had  known  that  the  effect  of  the  saving 
clause  would  be  to  prevent  her  from  disputing  the  validity  of  the 
will.  The  fact  is,  that  she  was  induced  to  give  her  consent  to  the 
bill  under  the  representations  made  to  her  that  her  right  to  dispute 
the  will  would  not  be  prejudiced;  and  she  is  now  applying  for 
another  act  to  amend  the  former  act,  so  as  to  leave  her  at  liberty  to 
dispute  the  validity  of  the  will.  The  decree  of  the  14th  of  February, 
1833,  was  irregular  and  illegal,  so  far  as  it  purported  to  be  made  on 
file  consent  of  Mrs.  Meryweather,  and  she  has  never  admitted  that 
she  was  bound  by  it,  but  has  always  disputed  its  validity,  and 
made  frequent  attempts,  notwithstanding  it,  to  set  aside  the  will  of 
the  testator. 

Roupellf  Walpoley  and  Prior,  appeared  for  other  parties. 

The  following  cases  were  cited :  Hargrave  v.  Hargrove,  8  Beav. 
289.  Mann  v.  Kicketts,  7  Beav.  93.  Davenport  v.  Staffiordj  8  Beav. 
503.    Levy  v.  Levy,  2  Mad.  245. 

June  2.     Sir  John   Romilly,  M.  B.     This  is  a  motion  made 
by  the  trustees  of  the  will  of  Mr.  Turner,  deceased,  to  discbarge  an 
order  made  by  Lord  Langdale  on  the  13th  of  January,  1851,  permit- 
ting a  petition  of  rehearing  to  be  presented  to  rehear  an  order  pro- 
nounced on  the  14th  of  ^bruary,  1833 ;   and  the  motion  also  asks 
that  the  petition  presented  in  consequence  of  that  permission  should 
be  taken  off  the  hie,  and  that  the  costs  of  the  motion  should  be  paid 
by  the  petitioner  or  her  next  friend,  and  should  be  paid  in  this  man- 
ner, by  taking  them  out  of  the  annual  payment  of  an  annuity  of 
500/.  directed  by  the  testator  to  be  paid.     Now,  assuming  that  this 
order  ought  not  to  be  reheard,  I  think  this  is  a  proper  course  to  be 
taken  for  that  purpose,  and  the  only  question  is,  whether  the  order 
made  on  the  14th  of  February,  1833,  ought  to  stand,  or  whether  I 
ought  to  permit  the  present  petitioner  to  rehear  that  order.     The 
facts,  so  far  as  I  think  it  material  to  state  them,  with  relation  to  this 
matter,  are  to  this  effect :   The  testator  died  in  1829,  and  a  caveat 
was  entered  against  the  proof  of  his  will.     It  is  proper  to  be  stated, 
in  the  first  place,  that  the  petition  of  rehearing,  which  seeks  to  re- 
hear the  order,  purposes  only  to  rehear  that  portion  of  the  order  which 
establishes  the  will,  and  which  discharges  an  order  for  allov^mig  an 
issue  to  be  tried  for  that  purpose,  for  ascertaining  whether  the  will 
was  the  correct  will  of  the  testator.     After  the  caveat  was  entered, 
an  ejectment  was  begun  by  Mr.  and  Mrs.  Meryweather,  and  notice 
of  trial  was  countermanded  of  that  action  in  the  year    1830.     In 
May,  1830,  the  will  was  proved,  not  in  the  ordinary  manner,  but  by 
depositions.     In  June,  1832,  the  cause  came  on  to  be    tried,  ana 
thereupon  Mrs.  Meryweather,  or  her  counsel  on  her  behalf,  as  heiress 
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at  law  of  the  teatator,  asked  for  an  issue,  which  was  granted  as  a 
matter  of  course.  The  adult  plaintiffs  in  the  cause  were  directed  to 
be  platntifis  in  the  action,  and  the  heiress  at  law  to  be  the  defendant, 
and  the  iTUstees  were  directed  to  be  at  liberty  to  attend  the  trial  and 
adduce  evidence,  and  to  examine  and  cross  examine  witnesses,  as 
they  might  be  advised*  This  record  was  never  tried,  but  in  June, 
1832,  the  record  was  withdrawn,  and  the  trustees  thereupon  applied 
to  be  substituted  as  plaintiffs  in  the  issue,  and  an  order  was  accord* 
ingly  made  for  that  purpose,  and  that  Mr.  and  Mrs.  Meryweatber 
might  examine  the  trustees.  From  that  an  appeal  was  presented  to 
the  lord  chancellor,  which  appeal  was,  in  December,  1832,  dismissedi 
with  costs. 

The  trustees,  proceeding  with  this  issue,  gave  notice  of  trial ;  the 
day  for  which  they  gave  notice  was  the  19th  of  February,  1833; 
that  is,  it  would  have  been  five  days  later  than  the  order  which  is 
now  sought  to  be  varied.     On  the  5th  of  February,  1833,  Mr.  and 
Mrs.   Meryweather  presented  a  petition,  and  upon  that  petition 
coming  on  to  be  heard,  together  with  the  cause,  the  order  in  question 
was  made.     In  that  petition,  after  stating  their  motives  for  presenting 
the  petition,  they  stated  in  it  that  the  petitioners  had  since,  at  the 
urgent  request  and  entreaty  of  their  said  children,  (three  of  whom 
Were  of  the  b^  of  twenty-one  years  and  upwards,)  consented  to 
withdraw  all  lurther  opposition  to  the  said  will,  the  petitioners' 
children,  and  plaintifl^  in  the  cause,  being  willing  and  desirous  that 
the  expenses  hitherto  incurred  by  the  petitioners  in  preparing  for  the 
said  trial  should  be  allowed  to  the  petitioners  as  costs  in  the  cause^ 
and,  therefore,  praying  that  the  said  order  of  the  25th  of  January, 
1832,  whereby  it  was  ordered  that  the  said  parties  do  proceed  to  a 
trial  at  law  upon  the  said  issue,  devisavU  vel  non^  to  the  said  will  of 
the  said  William  Turner,  the  testator  in  the  pleadings  named ;  and 
the  further  order  of  the  27th  of  November,  1832,  whereby  it  was 
ordered  that  the  said  John  Turner,  John  Hornblow  Turner,  William 
Bruns  Wood,  and  William  Taylor  Alrid  be  substituted  as  plaintiff 
in  the  said  issue,  and  that  the  said  plaintiffs  do  proceed  on  the  said 
trial,  might  be  discharged,  the  petitioners  undertaking  to  admit  the 
validity  of  the  said  will  of  the  testator,  and  submitting  to  have  the 
trusts  thereof  performed  and  carried  into  effect  under  the  direction  of 
this  court,  and  that  the  costs  of  and  relating  to  the  said  issue,  and  of 
this  application  and  consequent  thereupon,  might  be  allowed  to  all 
parties  as  costs  in  the  cause  as  between  solicitor  and  client.     This 
petition,  therefore,  stated  —  after  stating,  as  I  have  before  observed, 
their  motives  for  contesting  the  will,  and  their  motives  for  bringing 
the  issue  —  their  motives  for  presenting  the  petition,  which  were, 
that  an  arrangement  was  made  between  the  parties  that  the  will 
should  not  be  contested  any  longer ;  that  for  the  sake  of  peace,  and  for 
the  sake  of  the  interests  of  all  parties,  an  end  should  be  put  to  the  litiga- 
tion ;  and  that,  in  consideration  of  that  being  done,  all  the  costs,  which 
probably  would  have  abided  the  event  if  the  trial  had  been  concluded, 
vrere  to  be  paid  in  the  most  liberal  manner  out  of  the  estate.     Upon 
that,  and  upon  the  cause  being  heard,  this  order  was  made.     It 
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was  made  nominally  upon  the  appearance  of  counsel  on  behalf  of 
Mary  Ann  Mery weather,  heiress  at  law,  consenting  to  have  the  two 
orders  of  course  discharged ;  not  consenting  to  the  whole  order  and 
decree  then  made,  but  consenting  to  have  the  two  orders  discharged; 
and  it  was  then  ordered,  after  ordering  some  matters  not  material  to 
be  stated,  that  the  master  do  also  tax  the  costs  of  all  parties  up  to 
and  including  the  hearing  of  this  cause,  and  also  of  the  several  peti- 
tions presented  in  this  cause  relating  to  the  aforesaid  issues,  and  of 
the  aforesaid  issues  directed  to  be  tried  in  the  said  Court  of  Ex- 
chequer, and  all  the  proceedings  relative  and  incident  thereto;  all 
such  costs  to  be  taxed  as  between  solicitor  and  client ;  and  it^^ 
ordered,  that  when  the  costs  were  taxed,  they  should  be  paid  in  the 
manner  therein  directed.  There  having  been  an  arrangement  be- 
tween the  parties,  that  for  the  sake  of  peace,  and  so  long  ago  as 
1833,  an  end  should  be  put  to  the  litigation,  on  condition  of  all  costs 
being  paid,  this  petition  is  now  presented,  after  the  lapse  of  eighteea 
years,  for  the  purpose  of  rehearing  the  whole  of  that  proceeding,  and 
without  offering  or  tendering  to  repay  the  costs,  which  was  the 
condition  or  price  at  which  the  order  was  obtained  upon  that 
occasion. 

Now,  as  to  this  order,  Mrs.  Mery  weather  says  that  she  is  not  bonnd 
by  it,  because,  in  fact,  the  petition  was  presented  by  her  husband  and 
herself.     Now,  although  there  are  a  great  number  of  cases  in  which, 
undoubtedly,  the  wife  is  not  bound  by  the  proceedings  that  take  place 
by  her  husband,  yet,  I  think,  upon  the  present  occasion,  there  is  no 
such  state  of  affairs,  and  she  is  not  at  liberty  to  make  use  of  that 
argument     She  might  have  proceeded,  as  she  now  proceeds,  as  soon 
as  she  had  notice  of  the  order,  to  seek  to  rehear  the  order,  if  she  said 
she  was  not  bound  by  it.     She  does  not  dispute  that  she  had  notice 
of  the  order  from  the  time  when  it  was  made ;  she  says  she  did  not 
understand  the  effect  of  it ;  but  the  effect  of  it  was  express,  the  order 
stating  that  the  heiress  at  law  admits  the  will,  that  the  vdll  is  to  be 
carried  into  effect,  and  the  trusts  of  it  duly  executed.     There  is  no 
technical  or  legal  language  difHcult  of  comprehension  there,  which  is 
not  obvious  to  any  person's  understanding.     Any  person,  endowed 
with  ordinary  common  sense,  must  know,  that  admitting  a  will,  sub- 
mitting to  perform  its  trusts,  and  to  have  the  trusts  of  it  carried  into 
execution,  is  inconsistent  with  the  contesting  or  setting  aside  that 
will.     I  think  it  must  be  taken  as  if  she  had  knowledge  of  the  pro- 
ceeding.    If  she  was  not  bound  by  the  petition,  she  might  have  taken 
the  step  which  she  now  proposes  to  take.     It  is  to  be  observed,  also, 
that  in  1845  an  act  of  Parliament  was  passed  — a  private  act  of  Par- 
liament—  for  the  purpose  of  enabling  this  estate  to  be  dealt  with 
upon  the  footing  of  this  being  a  good  will.     Upon  that  occasion,  as 
appears  by  the  affidavits,  and  independently  of  the  affidavits,  the 
matter  proceeded  entirely  upon  the  ground  that  the  act  could  not  have 
passed  without  her  consent  having  been  obtained.     She  was  examined 
alone  for  that  purpose  by  the  chairman  of  committees  of  the  House 
of  Lords ;  and  every  body  who  knows  the  manner  in  w^hich  Lord 
Shaftesbury  performed  his  duties,  knows  that  it  is  quite  impossible 
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that  she  should  not  have  understood  the  nature  of  the  consent  then 
given.     That  was  in  the  year  1845.     No  step  whatever  has  been 
taken  inconsistent  with  that,  till  in  the  year  1850,  a  year  ago,  an 
action  was  brought  for  the  purpose  of  contesting  the  will  by  means 
of  an  ejectment,  and  thereupon  this  court  being  applied  to,  granted 
an  injunction  to  restrain  the  action,  and  for  the  purpose  of  preventing 
any  further  litigation  taking  place  respecting  the  will.     Now,  consid- 
ering the  lapse  of  time  that  has  occurred,  and  the  loss  of  evidence 
that  may  possibly  arise  in  so  great  a  length  of  time,  particularly  on  a 
subject  of  so  much  difficulty  as  the  sanity  of  a  testator,  it  would  be 
under  very  peculiar  circumstances  that  I  should  think  myself  justified 
in  allowing  an  heiress  at  law,  who  had  not  acted  upon  a  permission 
to  contest  given  so  long  ago  —  twenty  years  ago  when  it  was  first 
given  —  that  I  should  allow  her   to  obtain  the  assistance   of  the 
court  for  doing  that  which  ought  to  have  been  done  so  long  before^ 
especially  when  I  find  an  order  expressly  made  directing  the  will  to 
be  established,  and  declaring  that  the  costs  of  all  parties,  by  a  species 
of  arrangement,  should  be  paid  at  that  time  upon  the  footing  and 
upon  the  apparent  understanding  that  there  was  to  be  no  further 
litigation  on  the  subject.     That  has  been  acted  upon  ever  since. 
This  lady  must  have  been  aware  of  the  effect  of  that  order,  and  of  the 
consequences  of  it,  and  any  steps  that  were  proper  to  be  taken  ought 
to  have  been  taken.     Taking  all  these  things  into  consideration,  I  am 
satisfied  I  could  not  do  a  worse  act  than  allow  the  matter  to  be 
reheard  on  the  present  occasion.     It  is  said  that  the  matter  for  rehear- 
ing is  for  error  patent  on  the  face  of  the  decree.     I  do  not  think  that 
makes  any  substantial  variation  with  respect  to  the  particular  matter 
alleged,  nor  am  I  satisfied  that  it  is  so,  for  the  error,  if  any,  is,  that 
counsel  appeared  and  consented  that  the  orders  should  be  discharged, 
when,  in  fact,  no  such  counsel  did  appear ;  at  least,  that  is  the  most 
favorable  way  for  the  petitioner  to  sUite  this  matter.     I  am  not  sat- 
isfied, nor  is  there  any  thing  to  show  me,  what  actually  took  place  on 
the  occasion.     It  is  possible  that  upon  that  occasion  ibe  court  might 
have  said,  that  it  was  necessary  that  counsel  should  appear  and  con- 
sent that  the  orders  should  be  discharged,  and  that  thereupon  one  of 
the  counsel  might  have  been  instructed,  and  might  have  given  such 
consent.     I  think  in  that  case  it  would  have  been  sufficient.     I  am 
of  opinion  that  I  ought  not  to  permit  the  petition  to  he  reheard.     I 
think  that  the  motion  must  be  granted  to  the  extent  of  ordering  the 
order  made  bv  Lord  Langdale  to  be  discharged,  and  taking  the  pe- 
tition off  the  file. 
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Wild  v,  Gladstone.^ 

March  14,  1850. 

Pr€u:iice  —  Plea  of  DisabUUy. 

A  plea  was  pat  in  to  a  bill,  b^  which  plea  the  illegitimacy  of  the  plaintiff  was  aTemd.  Th« 
same  having  been  pat  in  without  oath,  was  oyerniled. 

SembUy  that  it  is  necessary  to  move  to  take  snch  a  plea  off  the  file. 

The  bill  in  this  case  was  filed  by  the  plaintiff,  claiming  to  be  a 
child  of  a  person  in  favor  of  whose  children  a  beqaest  was  made  by 
the  will  ot  the  testator  in  the  cause.  The  defendant  put  in  a  plea, 
without  oath,  alleging  that  the  plaintiff  was  not  legitimate. 

RusseU  and  Glasse  appeared  in  support  of  the  plea. 

/.  A.  Cooke^  for  the  plaintiff.  This  plea  is  bad,  as  not  being  put 
in  upon  oath.  Oibson  v.  WkUacrej  2  Vern.  83.  Skey  v.  Garlike^  1 
De  G.  &  S.  396. 

Knight  Bruce,  V.  C.  At  present,  the  only  doubt  I  am  able  to 
have  on  this  point  is,  whether  it  is  not  necessary  that  there  should  be 
a  motion  to  take  the  plea  off  the  file.  I  shall  mve  leave  to  serve  a 
notice  of  motion  for  that  purpose,  unless  the  plaintiff  will  treat  the 
case  as  if  such  a  motion  were  now  on. 

Glasse  consented  to  that  course,  and  urged  that  the  objection  was 
not  valid ;  Lord  Redesdale  (Plead.  301)  laying  it  down,  that  ^*  a  plea  is 
filed  like  a  demurrer  in  the  proper  office ;  and  pleas  in  bar  of  matters 
in  pais  must  be  upon  oath  of  the  defendant ;  but  pleas  to  the  juris* 
diction  of  the  court,  or  in  disability  of  the  person  of  the  plaintiff,^ 
need  not  to  be  upon  oath. 

Knight  Bruce,  V.  C.    I  overrule  thb  plea  with  costs. 


Johnson  r.  Johnson.^ 

Noyember  18, 1S50. 

Bonus  on  Insurance  Shares  —  Tenant  for  Life. 

A  testator,  possessed  of  shares  in  an  insnrance  compnny,  by  his  will,  dated  in  1846,  nve  his 
property  to  trostees  for  the  benefit  of  his  wife  for  life,  anci  after  her  death,  for  his  diildien. 
Two  years  after  his  death,  namely,  in  1848,  a  bonus  was  declared:  — 

Heldy  that  the  widow,  as  tenant  for  life,  was  entitled  to  the  bonus  as  income. 


1  15  Jur.  713. 


3  15  Jur.  714. 
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In  this  case  a  decree  had  been  made  in  a  suit  for  the  administra- 
tion of  a  testator's  estate.  He  had  by  his  will  bequeathed  the  whole 
of  his  property  to  trustees,  upon  trust  to  pay  the  income  to  his 
widow  tor  her  life,  and  afterwards  to  divide  the  capital  among  his 
children.  He  died  in  1846.  From  the  master's  report  it  appeared 
that  the  testator  was  entitled  to  shares  in  an  insurance  office,  and  in 
gaslight  and  other  companies.  The  master  also  reported,  that  it 
would  be  for  the  benefit  of  the  children,  who  were  infants,  that  the 
widow  should  enjoy  the  income,  without  any  sale  being  made  of  the 
property,  and  the  investment  of  the  produce.  In  the  year  1846  the 
Imperial  Fire  Insurance  Company  passed  a  resolution,  that  ^  a  bonus 
or  increased  dividend  of  10/.  per  share  be  added  to  the  usual  dividend 
of  3/.  per  share,  making  together  13/.  per  share."  In  this  company 
the  testator  had  fourteen  shares.  Other  bonuses  were  declared,  but 
whether  they  accrued  before  or  after  the  death  of  the  testator  did  not 
appear.  A  question  having  arisen  as  to  the  right  of  the  widow  to 
this  bonus  of  10/.  above  the  3/.  per  share,  she  presented  a  petition 
praying  a  declaration  of  her  title,  and  cm  order  on  the  trustees  to  pay 
the  same. 

McUins  and  Karslake  supported  the  petition. 

Chandtess^  for  the  infants,  contended  that  the  bonus  was  capital, 
and  cited  the  cases  of  WUts  v.  Steere^  13  Ves.  363,  and  Barclay  v. 
Wainewr^hiy  14  Ves.  66,  in  support  of  that  view. 

Dickinstm^  for  the  trustees. 

Knight  Bruce,  V.  C.  I  consider  this  bonus  to  be  income,  and 
that  the  petitioner  is  entitled  to  it  accordingly.  As  to  the  other 
bonuses,  I  am  not  clear  whether,  although  they  are  themselves  income, 
they  are  such  income  as  the  widow  is  entitled  to ;  for  they  may  have 
accrued  before  the  death  of  the  testator,  and  therefore  may  form 
part  of  his  estate,  to  the  income  only  of  which  estate  she  is  en- 
titled* 

An  order  was  made  referring  it  to  the  master  to  ascertain  whether 
any  and  what  changes  should  be  made  for  the  future  in  the  scheme  for 
the  application  of  the  income  of  the  testator's  estate ;  but  an  arrange- 
ment was  subsequently  come  to  as  to  the  application  of  all  the 
bonuses  among  the  parties. 
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Beaumont  v.  James.^ 

December  17, 1850. 

Ecclesiastical  Court — Probate. 

In  a  claim  for  administration  of  an  estate,  the  probate  or  letters  of  administration  most  be 

produced. 

LovELL  applied  for  leave  to  file  a  claim  for  the  administration  of 
real  as  well  as  personal  estate. 

Knight  Bruce,  V.  C.  Has  the  will  been  proved ;  for  I  have  re- 
ceived a  communication  from  one  of  the  masters,  that  under  an  ad- 
ministration claim  an  order  has  been  made  without  the  will  having 
been  proved  in  the  ecclesiastical  court  at  all.  On  asking  for  the  pro- 
bate, the  master  had  ascertained  that  there  was  none.  In  none  of 
these  cases,  therefore,  should  the  registrar  draw  up  the  order  without 
the  production  of  the  probate  or  letters  of  administration.  I  wish 
that  to  be  c^efully  attended  to. 


Leslie  r.  Tompson.' 

Aagast  6, 1851. 

Special  Case  —  Compensation  to   Vendor  in  Respect  of  Excels  tn 
Qua/ntity  of  Land  sold  over  Quantity  stated  in  Conditions  of  Sale, 

B  J  the  particulars  of  a  sale  by  aaction,  at  which  the  defendant  was  declared  the  parchtset 
of  lots  1,  2,  3f  and  4,  lot  1  was  described  as  comprising  70  acres,  24  perches  more  or  lesi, 
and  lots  2,  3,  and  4  as  comprising  together  321  acres,  2  roods,  30  perches  more  or  less ; 
and  by  the  conditions  of  sale  it  was  provided,  amongst  other  things,  that  any  mistake  or 
error  m  the  description  of  the  property  shoald  not  annnl  the  sale,  bat  should  be  the  sub- 
ject of  compensation,  to  be  given  or  taken,  as  the  case  might  require.  A  map  or  plan  of 
the  property  was  annexed  to  the  particulars,  in  which  the  different  lots  were  distinguished 
by  different  colors.  After  the  sale  it  was  found  that  lot  1  comprised  89  acres,  29  perches, 
and  lots  2,  3,  and  4  only  310  acres,  3  roods,  18  perches :  — 

Bdd,  upon  special  case,  stating  that  the  error  in  the  particulars  had  arisen  from  the  adop- 
tion therein  of  the  description  furnished  by  a  surveyor's  report  made  on  a  former  occasion, 
which  was  erroneous,  and  submitting  the  question  of  the  vendor's  title  to  compensatioii 
to  the  court,  that  the  purchaser  was  bound  to  make  compensation  to  the  yendors  m  respect 
of  the  extra  quantity  of  land  comprised  in  lot  1,  and  entitied  to  receiye  compensatioo 
from  the  vendors  in  respect  of  the  deficiency  in  lots  2,  3,  and  4. 

The  addition  of  a  statement  of  the  acreage,  more  or  less,  to  the  previous  description  of 

Sroperty  offered  for  sale,  held  to  negative  any  presumption,  ansing  oat  of  sach  prior 
escription,  of  an  intention  to  sell  the  property  in  the  lump. 

This  was  a  special  case,  filed  to  take  the  opinion  of  the  court  upon 
the  question,  whether  a  purchaser  by  auction,  whose  purchase  had 
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been  found  to  comprise  a  larger  quantity  of  land  than  the  quantity 
specified  by  the  particulars  of  sale,  was  bound  to  pay  a  compensa* 
tion  to  the  vendors  in  respect  of  the  extra  quantity  of  land.  The 
facts  disclosed  by  the  special  case  were  the  following :  On  the  29th 
of  August,  1850,  certain  lands  and  hereditaments,  situate  at  Iver,  in 
Buckinghamshire,  were  put  up  for  sale,  in  several  lots  by  auction, 
pursuant  and  subject  to  certain  particulars  and  conditions  of  sale, 
with  a  plan  or  map  annexed  to,  or  forming  part  of,  such  particulars. 
A  printed  copy  of  such  particulars  and  conditions  of  sale,  with  a  map 
or  plan  denoting  the  various  lots  by  different  colors,  had  been  sent  by 
post  to  the  defendant  and  others  by  the  auctioneer  a  few  days  before 
the  sale.  The  defendant  attended  the  auction,  and  was  declared  the 
purchaser  of  lot  1  at  the  price  of  2800/.  He  also  became  the  pur- 
chaser of  lots  2,  3,  and  4.  Lot  1  was  stated  by  the  particulars  to 
consist  of  a  country  residence,  park,  and  grounds,  called  '^  Dromenagh 
Lodge,"  and  the  nature  and  quantity  of  the  land  comprised  in  the 
said  lot  was  set  forth  in  the  particulars  in  the  words  following,  viz. : 
^^The  well-timbered  park  is  enclosed  by  thriving  plantations  and 
strong  oak  palings.  There  is  a  neat  lodge  entrance,  containing  neat 
sitting-room,  three  bed-rooms,  with  good  garden,  and  strong  entrance 
gate.  The  long  coppice  is  a  gradually  sloping  wood,  to  a  pure  run- 
ning stream  abundantly  supplied  with  fish,  and  is  studded  with  nu- 
merous rustic  lodges  and  seats.  This  lot  comprises  about  seventy 
acres  and  twenty-four  perches,  divided  in  the  following  manner :  — 

Description, 

Ko.  on  Quantitf . 

Plan.  ▲.     B.       p. 

1.  Residence,  offices,  garden,  lawn,  and  fish  pond,  .    .    3  0  30 

2.  Stabling,  yards,  and  kitchen  garden, 2  0  30 

3.  Lodge  and  park,      •    • •    •  18  0  4 

4.  Long  coppice, 46  3  0 


Total  acres,  more  or  less,    ...  70    0    24" 

Lots  2,  3,  and  4  were  described  in  the  particulars  as  comprising  cer- 
tain messuages,  out-buildings,  &c.,  together  with  certain  quantities  of 
arable,  pasture,  meadow,  and  wood  lands,  amounting  in  the  aggregate 
to  three  hundred  and  twenty-one  acres,  two  roods,  thirty  perches,  more 
or  less.  By  the  eleventh  of  the  conditions  of  sale  it  was  provided, 
that  if  any  mistake  or  error  should  appear  in  the  description  of  the 
property,  or  any  error  whatever  appear  in  the  annexed  particulcurs, 
»uch  mistake  or  error  should  not  annul  the  sale ;  but,  except  where 
otherwise  provided  for  by  the  conditions,  a  compensation  or  equiva- 
lent should  be  given  or  taken,  as  the  case  might  require,  to  be  settled 
by  two  referees,  or  an  umpire  to  be  nominated  by  them  before  enter- 
ing on  the  business,  one  referee  to  be  nominated  by  each  party  within 
seven  days  after  the  discovery  of  the  error,  and  notice  thereof  given  to 
the  other  party ;  and  in  case  either  party  should  refuse  or  neglect  to 
name  a  referee  within  the  time  appointed,  the  referee  of  the  other 
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party  should  alone  make  a  final  decision.  After  the  sale  )iad  been 
effected,  it  was  found  that  lot  1  comprised  eighty-nine  acres,  twenty- 
nine  perches,  instead  of  seventy  acres,  twenty-four  perches,  and  that 
lots  2,  3,  and  4  comprised,  in  the  aggregate,  three  hundred  and  ten 
acres,  three  roods,  eighteen  perches,  instead  of  three  hundred  and 
twenty-one  acres,  two  roods,  thirty  perches.  The  claim  stated,  that 
the  quantities  of  the  li^nds  assigned  to  the  different  lots  had  been 
inserted  in  the  psirticulars  under  a  mistake ;  and  that  in  the  prepara- 
tion of  such  particulars,  and  for  the  purpose  of  describing  the  property 
therein,  the  plaintiffs'  solicitor  had  referred  to  and  taken  the  several 
descriptions  from  printed  particulars  of  the  estate  prepared  by  another 
solicitor  on  a  former  occasion,  and  from  a  surveyor's  report  made  on 
such  occasion,  which  they  believed  to  be  correct,  and  therefore  relied 
thereon.  It  stated,  also,  that  the  whole  of  lot  1,  with  the  exception 
of  the  stabling  and  the  kitehen  garden,  which  were  separated  by  a 
road  from  the  residue  of  the  lot,  was  in  a  ring  fence,  bounded  on  the 
south-south-west  and  south-east  sides  by  roads  and  wooden  palings, 
and  on  the  western  side  by  a  hedge  or  fence,  and  on  the  north  and 
north-east  by  the  stream  or  brook ;  that  the  plaintiffs,  the  vendors, 
claimed  an  increased  amount  of  purchase  money  to  be  paid  to  them, 
by  way  of  compensation  for  the  extra  quantity  of  land  comprised  in 
lot  1,  and  offered  to  pay  compensation  to  the  defendant  for  the  other 
lots.  The  case  submitted  for  the  judgment  of  the  court  the  question, 
whether  the  plaintiffs  were  entitled  to  any  compensation  for  the  ex- 
cess of  acreage  in  lot  1,  above  the  quantity  stated  in  the  particulars, 
they  allowing  compensation  to  the  defendant  for  the  deficiency  exist- 
ing in  the  acreage  in  lots  2, 3,  and  4,  in  the  event  of  the  court  deciding 
that  the  plaintiffs  were  entitled  to  compensation  in  respect  of  the 
excess  in  lot  1. 

Malins  and  J.  V.  PrioTj  for  the  plaintiffs,  the  vendors,  said  the  mn- 
take  had  been  purely  accidental,  as  was  shown  by  the  statement  in  the 
case.     It  was,  therefore,  a  mistake  or  error  within  the  meaning  of  the 
eleventh  condition  of  sale.     Even  without  the  condition  the  plaintiff 
would  have  been  entitled  to  compensation  in  respect  of  lot  1,  they 
offering  to  allow  compensation  in  respect  of  the  deficiency  in  the 
other  lots.     The  purchaser  would  have  clearly  been  entitled  to  com- 
pensation  had  there  been  a  deficiency  instead  of  an  excess  in  the 
quantity  of  the  land  sold.     The  quantity  was  stated  in  acres,  and 
there  was  nothing  in  the  case  to  rebut  the  ordinary  presumption  that 
the  price  was  fixed  with  reference  to  the  quantity.     It  was  true,  the 
qualifying  expression  ''  more  or  less  "  occurred ;  but  these  words  bad 
been  held  not  sufficient  to  cover  a  substantial  deficiency.      Winch  v. 
Winchester,  1  V.  &  B.  375.     Portman  v.  Mill,  2  Russ.  570.     Hill  v. 
Buckley,  17  Ves.  394.     In  a  case  of  Gell  v.  Watson,  16th  November, 
1825, 1  Sugd.  V.  &  P.  529, 10th  ed.,  similar  expressions  'were  not  al- 
lowed to  cover  a  deficiency  of  two  acres  in  two  closes,  containing 
altogether  about  one  hundred  and  one  acres,  three  roods,  twenty-nine 
perches.     In  that  case  the  purchaser  was  allowed  a  compensation, 
although  the  deficiency  did  not  exceed  one  fiftieth  part  of  the  whole 
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quantity  of  the  land  sold.  In  the  case  before  the  court,  the  deficiency 
in  all  the  lots  was  one  thirtieth  of  the  quantity  sold.  They  submit* 
ted,  upon  the  authorities,  that  the  purchaser  would  have  been  entitled 
to  compensation  had  there  been  a  deficiency  instead  of  an  excess  in 
the  quantity  of  land  comprised  in  the  lots ;  and  that  being  so,  that 
the  court  would  hold  that  the  vendors  were  entitled  to  a  conipensation 
in  respect  of  the  balance  of  the  excess  in  lot  l,  over  the  denciency  in 
lots  2,  3,  and  4. 

Prenderg'ast,  (with  whom  was  the  SoKcUor  Gfeneral^)  for  the  de* 
fendant     The  case  now  under  consideration  differs  from  the  cases 
which  have  been  cited.     The  property  is  not  described  in  the  particu* 
Ian  of  sale  b^  superficial  measurement,  but  by  reference  to  metes  and 
bounds.     It  18  described  as  surrounded  by  plantations,  and  as  bound- 
ed by  roads  and  a  stream ;  and  a  colored  map  is  annexed  to  the 
particulars.    The  subject  matter  of  the  sale,  therefore,  is  plainly 
pointed  out,  and  there  can  be  no  mistake  as  to  the  extent  of  the 
boundaries  designated.     The  only  question  is,  whether  the  additional 
statement  of  the  acreage  is  important,  or  whether  it  is  to  be  treated 
as  mere  surplusage.    The  farm  being  an  ornamental  one,  the  quan* 
tity  of  surface  was  comparatively  a  matter  of  indifference.     It  must 
be  considered  to  have  been  bought  witii  reference  to  the  purpose  of 
ornament.,  in  conformity  with  the  description  in  the  particulars,  and 
Bot  with  reference  to  the  superficial  estimate.     The  mistake  as  to  the 
qnantity  of  acreage,  though  unintentional,  might  have  been  easily 
avoided  by  a  reference  to  tne  title  deeds.  It  must  be  considered,  there* 
fore,  as  a  mistake  resulting  from  a  culpable  negligence  on  the  part 
of  the  vendors,  and  not  a  mistake  within  the  meaning  of  the  eleventh 
condition  of  sale.    Martin  v.  Cotter^  3  Jo.  &  Lat.  496.     The  case, 
moreover,  is  not  within  the  principle  of  the  cases  in  which  compen- 
sation is  ^nted.     Wherever  there  is  no  means  of  estimating  the* 
amount  of  compensation,  it  is  not  given.   Sherwood  v.  Robins j  1  Moo^ 
d&  M.  194 ;  s.  c.  3  Car.  &  P.  339.     Lord  Brooke  v.  Roanthwaite^  & 
Hare,  298 ;  s.  c.  10  Jur.  657.    In  the  case  before  the  court  it  is  im» 
possible  to  distinguish  in  what  part  of  lot  1  the  excess  is  —  whether 
in  the  gardens,  the  park,  or  the  coppice.     There  is  no  standard,  there* 
for^   with  reference  to  which  the  compensation  can  be  fixed.    In 
CyKill  V.  WkUtaker^  2  Ph.  338,  certain  premises  were  sold  for  the  res- 
idue of  a  term,  of  which  both  parties  at  the  time  supposed  that  only 
eight  years  were  unexpired,  and  the  price  was  fixed  expressly  on  that 
supposition.    It  afterwards  appeared  that  twenty  years  were  unex^ 
pired  at  the  date  of  the  sale;  but  a  bill  by  the  vendor  to  make  the 
purchaser  a  trustee  of  the  term  for  the  twelve  additional  years  was 
dismissed.    In  that  case,  Lord  Cottenham,  in  his  judgment,  said, 
^  Suppose  the  case  of  a  party  proposing  to  sell  a  farm,  describing  it 
as  '  all  my  fiajrm  of  two  hundred  acres/  and  the  price  was  fixed  on 
that  supposition,  but  it  afterwards  turned  out  to  be  two  hundred  and 
fifty  acres,  could  he  afterwards  come  and  ask  for  a  reconveyance  of 
the  farm  on  payment  of  the  difference  ?    Clearly  not,  the  only  equity 
l^eing    that  the  thing  turns  out  more  valuable  than  either  of  the 
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parties  snppoaed ;  and  whether  the  additional  value  consists  of  a  longer 
term  or  a  larger  acreage  is  immaterial."  [He  cited  also  Higginsonv, 
CloweSy  15  Ves.  516.] 

Matins,  in  reply.  The  addition  of  the  acreage,  in  the  particiilan 
of  sale,  shows  an  intention  to  sell  by  measurement  rather  than  in  the 
lump ;  and  the  difficulty  of  estimating  the  compensation  cannot  be 
taken  into  consideration  upon  the  hearing  of  the  special  case,  which 
merely  submits  the  question  of  right.  The  mode  of  fixing  the  amount 
of  compensation  is  a  matter  of  detail  provided  for  by  the  eleventh 
condition  of  sale,  and  which  may,  at  all  events,  be  made  the  subject 
of  a  reference  to  the  master,  should  the  parties  fail  in  settling  it  in 
the  manner  pointed  out  by  the  eleventh  condition  of  sale. 

Sir  Georoe  Turner,  V.  C.     In  this  case  there  has  been  a  sale  of 
property  in  four  lots.     In  the  particulars  of  lot  1  there  has  been  an 
unders^tement  in  the  amount  of  the  property  comprised  therein  by 
about  twenty  acres ;  and  in  lots  2,  3,  and  4,  there  has  been  an  over* 
statement  by  about  ten  acres.     The  question  which  I  have  to  con; 
aider  is,  whether  the  purchaser  is  bound  to  pay  compensation  for  the 
surplus  in  lot  1,  and  to  receive  compensation  for  the  deficiency  in  the 
other  lots.     The  conditions  of  sale,  amongst  other  things,  contain  a 
provision,  that  mistake  or  error  in  the  description  of  the  property  in 
the  conditions  of  sale  shall  be  made  the  subject  of  compensation. 
[His  honor  read  the  eleventh  condition  of  sale.]     I  think  the  mistake 
or  error  meant  to  be  referred  to  by  that  condition  is  such  mistake  or 
error  as,  on  the  part  of  the  vendors,  would  vitiate  or  annul  the  con- 
tract for  sale.     The  question  to  be  considered  is,  whether,  in  this  state 
of  circumstances,  the  vendors  could,  on  bill  filed,  have  been  relieved 
from  their  contract,  on  the  ground  of  the  mistake  they  have  made  in 
the  particulars,  or  whether  the  purchaser  could  have  enforced  it  against 
them.     I  entertain  some  doubt  whether,  under  the  circumstances  of 
this  case,  the  vendors  could  have  been  relieved  if  they  had  filed  their 
bill  to  have  the  contract  delivered  up  to  be  cancelled.     I  am  rather 
disposed  to  think,  that,  under  the  circumstances  stated  on  the  special 
case,  they  might  possibly  have  been  relieved ;  for  it  there  appears  that 
the  particulars  of  sale  were  prepared  from  previous  conditions  of  sale 
and  the  estimate  of  a  surveyor  prepared  on  %  former  occasion,  which 
were  erroneous.     I  am  disposed  to  think,  therefore,  that  as  the  ven- 
dors have,  in  preparing  the  particulars,  proceeded  on  former  conditions 
of  sale  drawn  up  on  the  report  of  a  surveyor,  which  is  erroneous,  and 
have,  therefore,  entered  into  the  contract  under  a  mistaken  conception 
of  the  amount  of  property  comprised  in  the  particulars,  they  would 
be  entitled  to  relief.    Whether  that  would  be  so  or  not,  I  am  strongly 
of  opinion  that  the  purchaser  could  not  enforce  the  contract  in  the 
face  of  that  mistake,  which  is  proved  to  have  existed,  unless,  indeed, 
he  were  willing  to  adopt  the  condition  by  which  compensation  is 
prescribed  for  any  excess  in  the  quantity  of  land  taken.      One  a^- 
ment  put  by  Mr.  Prendergast  weighed  upon  my  mind  daring  the 
discussion  of  the  case.    It  was,  that  the  vendors  did  not  intend  to 
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sell  the  lot  by  measurement,  but  that  they  meant  to  sell  the  lot  in  the 
lump.  It  was  upon  that  point  that  I  felt  a  hesitation  during  the  dis- 
cussion before  me.  The  conclusion,  however,  to  which  I  have  ai^ 
rived  is  this,  that  the  actual  designation  of  the  number  of  acres 
contained  in  the  lot  negatives  the  presumption  of  any  intention  on 
the  part  of  the  vendors  to  sell  in  the  lump.  I  am  of  opinion  that 
tiiere  is  not  a  sufficient  ground  appearing  on  the  case  to  exonerate 
the  purchaser  from  making  compepsation  for  the  extra  quantity  of 
land  Another  argument  urged  on  behalf  of  the  purchaser  was,  that 
in  the  event  of  the  purchaser  being  held  bound  to  make  compensa^ 
tion,  there  was  no  means  of  estimating  the  amount  of  such  compen* 
sation.  That,  however,  is  pointed  out  by  the  condition  of  sale,  which 
provides  that  the  amount  of  compensation  shall  be  settied  by  arbitra* 
tion.  At  all  events,  if  the  parties  cannot  get  it  settied,  this  court 
would  get  it  done  by  a  reference  to  the  master. 

Declare^  therefore^  that  in  this  case  the  purchaser  is  bound  to  make 
compensation  for  the  extra  quantity  of  land  comprised  in  lot  1,  and  is 
entitled  to  receive  compensation  in  respect  of  the  deficiency  in  lots  2,  3| 
and  4.     No  costs  on  either  side. 


LOOAN   V.    COURTOWN.I 
November  14, 15,  16,  18,  and  19, 1850,  and  Jannaiy  15, 185L 

Railway  —  Abandonment  —  Directors  -^  Capital  —  Construction  of 
Part  —  Resolution  to  wind  up  —  Interference  of  one  Company  with 
another  —  Subscription  for  Shares  —  Misapplication  of  Funds  — 
Parliamentary  Sanction  —  Directors  acting"  for  two  Companies  — 
Calls. 

The  W.  W.  W.  Railway  Companj  was  alleged  to  hare  obtained  its  act  of  incorporation  bj 
fraad,  widi  the  assistance  of  the  S.  W.  Company,  and  throngh  an  illegal  subscription  for 
Bliares  ;  and  by  similar  means,  and  by  tbe  nse  of  illegal  votes,  to  have  carried  on  the  W. 
W.  W.  Company  against  tbe  wishes  and  votes  of  the  bona  fide  shareholders.  Finally, 
t^e  S.  W.  Company  obtained  an  act  of  Parliament  to  sanction  as  alleged  the  subscription 
to  tbe  W.  W.  W.  Railway  Company,  and  to  appoint  directors  of  the  S.  W.  Company  to 
be  directors  of  the  W.  W.  W.  Company,  bnt  from  the  difficulties  of  the  W.  W.  W.  Rail- 
way Company,  it  was  finally  resolved  to  make  a  part  of  tbe  line  only,  and  a  bill  to  obtain 
parliamentary  sanction  for  that  purpose  was  withdrawn  upon  a  resolution  to  wind  up  the 
affairs  of  the  W.  W.  W.  Company :  — 

Sdd^  BS  the  directors  had  resolved  to  wind  up  the  affairs  of  the  company,  and  had  with- 
drawn the  bill  to  obtain  pariiamentary  sanction  to  make  a  part  of  the  line,  that  an  appli- 
cation for  an  injunction  had  become  unnecessaiy,  and  it  was  refused,  bnt  liberty  waa 
eiven  to  apply  upon  a  resumption  of  works :  — 

ffeld,  farther,  notwithstanding  the  subscription  of  the  S.  W.  Railway  Company  to  the  W. 
W'.  W.  Railway  Company  was  originally  illco^al,  yet  after  an  act  of  Parliament  to 
auChortzc  the  S.  W.  Railway  Company  to  subscribe  to  the  W.  W.  W.  Company,  notwith- 
standing the  constmction  oi  the  act  was  doubtful,  that  the  court,  as  the  money  of  the  S. 
W.  Railway  Company  was  at  stake,  would  not  restrain  the  directors  of  tlie  S.  W.  Rail- 
war  Company,  acting  as  directors  of  the  W.  W.  W.  Railway  Company,  from  interfering 
In  itB  affairs:— 

1 20  Law  J.  Rep.  (:f.  8.)  Chanc.  347. 
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Hetd,  also,  tiioagfa  the  acts  of  the  directors  of  the  W.  W.  W.  Bailway  CompaaT  appeind 
to  have  been  improper,  that  the  conrt  would  not  restrain  the  W.  W.  W.  ttauway  Com- 
pany from  enforcing  the  payment  of  calls,  as  it  was  pKOssible  that  there  were  legal  obtigi> 
tions  to  answer,  and  an  injunction  was  refused,  bat  without  costs. 

Thi8  bill  was  filed,  on  the  30th  of  March,  1850,  by  Charles  Logan, 
a  holder  of  twenty  shares  in  the  Waterford,  Wexford,  Wicklow,  and 
Dublin  Railway  Company,  on  behalf  of  himself  and  all  other  the 
shareholders,  except  the  defendants,  against  Earl  Courtown  and  the 
other  directors  and  against  the  company,  and  also  against  the  Soath 
Wales  Railway  Company ;  and  it  prayed  for  a  declaration  that  it 
was  not  within  the  powers  of  the  Waterford,  Wexford,  Wicklow,  and 
Dublin  Railway  Company,  or  of  its  directors,  to  construct  a  railway 
from  Kingstown  to  Wicklow  only,  or  to  make  or  enforce  any  calb, 
or  apply  the  capital  or  funds  of  such  company  for  the  purpose  o{ 
making  such  railway  from  Kingstown  to  Wicklow  only,  or  otherwise 
than  for  making  and  constructing  the  entirety  of  the  line  and  works 
as  authorized  by  Parliament;  and  that  it  might  be  declared  that 
eleven  thousand  two  hundred  shares  in  the  Waterford,  Wexford, 
Wicklow,  and  Dublin  Railway  Company,  registered  in  the  name  of 
the  South  Wales  Company,  had  not  been  subscribed  for  or  acquired 
in  pursuance  of  or  in  conformity  with  the  provisions  of  the  Water- 
ford,  Wexford,  Wicklow,  and   Dublin   Railway  Amendment  Act, 
1848,  11  &  12  Vict  c.  29 ;  and  that  the  transfer  of  the  eleven 
thousand  two  hundred  shares  into  the  name  of  the  South  Wales 
Railway  Company  was  illegal  and  void ;  and  that  such  company 
was  not  authorized  in  respect  of  the  eleven  thousand  two  hundred 
shares  to  interfere  in  the  affairs  or  concerns  of  the  Waterford,  Wex- 
ford, Wicklow,  and  Dublin  Railway  Company;  and  that  the  de- 
fendants, the  directors  of  the  Waterford,  Wexford,  Wicklow,  and 
Dublin  Railway  Company,  were  bound  to  indemnify  the  company 
from  ail  losses,  costs,  damages,  and  expenses  which  had  been  or 
should  be  incurred  or  sustained  in  consequence  of  any  of  the  illegal 
acts  done  by  them.    It  also  asked  for  an  account,  and  for  payment, 
and  that  the  directors  might  be  restrained  by  injunction  from  con- 
structing or  continuing  to  construct  the  proposed   railway  from 
Kingstown  to  Wicklow  only,  oi  from  making  or  enforcing  any  calls 
on  any  shares,  or  applying  the  capital  or  funds  of  the  company  for 
making  such  railway  from  Kingstown  to  Wicklow  only,  or  any  other- 
wise than  for  making  and  completing  the  entirety  of  the  said  line 
and  works  as  authorized  by  Parliament ;  and  that  the  South  Wales 
Railway  Company  might,  in  like  manner,  be  restrained  from  voting 
or  nominating  any  other  person  to  vote  on  their  behalf,  at  the  general 
meeting  of  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway 
Company,  in  respect  of  the  eleven  thousand  two  hundred  shares,  or 
of  any  of  such  shares,  or  otherwise  interfering  in  the  affairs  of  such 
coinpany ;  and  that  the  Waterford,  Wexford,  Wicklow,  and  Dublin 
Railway,  its  directors,  &;c.,  might  also  be  restrained  from  forfeiting 
either  the  shares  of  the  plaintiff  or  any  other  proprietor  for  non-pay- 
ment of  illegal  calls,  or  taking  any  other  steps  to  enforce  their  pay- 
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ment,  and  from  prosecating  any  other  action  at  law  in  respect  of  the 
matters  complained  of. 

The  bill  stated  that  the  South  Wales  Railway  Company  was  incor- 
porated by  the  8  &  9  Vict  c  190,  wth  a  capital  of  2,800,000i.,  in  fifty- 
six  thousand  shares  of  50^  each,  and  that  the  Great  Western  Railway 
Company  was  empowered  to  subscribe  to  and  become  shareholders 
in  the  undertaking  to  the  extent  of  600,000^ ;  that  there  were  to  be 
eighteen  directors,  six  of  whom  should  be  appointed  by  the  directors 
of  the  Great  Western  Railway  Company  out  of  their  own  body; 
and  by  sects.  55  and  56,  power  was  given  to  the  company  to  lease  or 
sell  the  railway  to  the  Great  Western  Railway  Company.  That  the 
directors  of  the  South  Wales  and  Great  Western  Railways,  in  the 
year  1845,  had  in  view  a  project  for  making  a  railway  in  Ireland, 
from  Waterford  through  Wexford  and  Wicklow  to  the  city  of  Dublin, 
with  a  branch  from  Ennbcorthy  to  Carlow,  that  they  might  secure 
the  traffic  to  themselves.  That  on  the  22d  of  April,  1845,  the  pro- 
jected company  was  re^stered  under  the  title  of  the  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway  Company,  and  James  Earl 
Courtown,  Sir  Thomas  Esmonde,  F.  P.  Barlow,  David  Lewis,  and 
Viscount  Stopford,  five  of  the  defendants,  and  a  considerable  number 
of  the  promoters,  were  directors  of  the  South  Wales  and  Great 
Western  Railway  Companies.  That  the  length  of  the  railway  was 
proposed  to  be  one  hundred  and  fifty  «mUes,  the  capital  2,000,000/.  in 
one  hundred  thousand  shares  of  20L  each,  and  that  a  deposit  of  IL 
10s,  should  be  made  on  each  share.  That  shares  exceeding  the  one 
hundred  thousand  were  applied  for,  but  the  five  named  defendants 
and»  the  other  provisional  directors  made  no  allotment  to  a  great 
number  of  applicants,  while  to  others  they  allotted  a  smaller  number 
of  shares  than  they  had  appUed  for  and  would  have  taken,  alleging, 
by  a  published  notice,  that  from  the  great  number  of  shares  applied 
for,  they  were  unable  to  comply  to  the  full  extent  with  such 
applications. 

The  bill  then  stated,  that  it  had  since  been  discovered  that  at  that 
time  only  forty-eight  thousand  out  of  the  one  hundred  thousand 
shares  had  been  allotted  to  any  persons,  and  that  the  rest  of  the 
shares  in  the  company  had  been  reserved  by  the  directors  for  their 
own  purposes,  that  they  might  force  a  premium  on  the  shares,  and 
then  enable  them  to  allot  to  themselves  and  their  friends  the  shares 
reserved,  and  to  dispose  of  the  same  at  such  premium.  That  before 
any  act  of  incorporation  could  be  obtained  the  standing  orders  of 
the  House  ^required  a  subscription  contract  to  be  deposited  in  the 
Private  BiU  Office,  subscribed  by  persons  willing  to  become  share- 
holders for  seventy-five  thousand  shares  at  the  least,  being  three 
fourths  of  the  tol^  number  of  one  hundred  thousand  shares,  and 
amounting  to  three  fourths  of  the  estimated  value  of  constructing 
the  railway. 

That  the  panic  in  the  autumn  of  1845  rendered  it  impossible  that 
the  Irish  railway  could  be  carried  into  effect,  and  down  to  February, 
1846,  the  shares  upon  which  the  IL  10s.  was  paid  did  not  exceed 
sixty-three  thousand. 

15* 
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That  the  directors,  on  behalf  of  the  South  Wales  Railway  Com- 

!)any,  acting  for  the  company,  did,  about  two  days  before  the  time 
or  depositing  the  parliamentary  contract,  procure  some  of  the  officers, 
clerks,  &C.,  as  well  of  their  company  as  of  the  Waterford,  Wexfcmi, 
Wicklow,  and  DuUin  Railway  Company,  who,  as  their  agents  and 
at  iheit  instance,  did  subscribe  the  parliamentaiy  oontmct  for  fifteen 
thousand  shares  and  upwards,  and  the  deposit  then  payable  thereon, 
upon  some  agreement  that  they  were  not  to  incur  any  personal  lia- 
bility. That  the  persons  who  so  subscribed  the  parliamentary  con- 
tract did  not  pay  the  1^  10«.  or  any  other  deposit,  the  subscription 
being  colorable  only,  and  made  to  deceive  Parliament,  but  with  the 
genuine  subscriptions  they  made  serenty-five  thousand  one  hundred 
and  eighty-six  shares,  or  thereabouts ;  that  the  deposits,  if  paid,  would 
have  amounted  to  112,779iL,  but  the  standing  orders  of  the  House  of 
Lords  required  that  ldO,0004  being  lOL  per  cent,  upon  three  quarters  of 
the  proposed  capital,  should  be  deposited  with  the  accountant  general 
of  the  Court  of  Chancery  before  the  bill  could  be  read  a  third  time ; 
that  the  directors  of  the  South  Wales  Railway  Company,  on  behalf 
of  the  company,  advanced  out  of  their  funds  or  out  of  the  funds  bor- 
rowed from  the  Great  Western  Railway  and  other  companies,  some 
large  sums  of  money,  amounting  to  50,000^  and  upwards,  out  of  which 
they  provided  for  the  deposits  on  the  fifteen  thousand  shares,  and  made 
up  the  deficiency  of  the  funds  of  the  Waterford,  Wexford,  Wicklow, 
and  Dublin  Railway  Company,  and  paid  the  150,000/.  into  the  name 
of  the  accountant  general ;  that  after  the  passing  of  the  act  incor- 
porating the  Irish  Sailway,  the  150,000/.  was  obtEuned  out  of  the 
Court  of  Chancery  and  the  borrowed  moneys  returned,  but  ttiat 
without  such  colorable  subscription  the  act  would  not  have  passed, 
but  must  have  been  thrown  out  on  the  standing  orders. 

On  the  27th  of  April,  1846,  the  House  of  Lords  passed  resolutions, 
requiring  that  a  meeting  should  be  held  represented  by  holders  of 
scrip  or  bankers'  receipts  entitling  the  parties  to  claim  scrip  of  such 
company  to  the  extent  of  one  third  of  the  whole  capital  of  such  com- 
pany, and  that  the  bill  should  be  approved  of  by  a  majority  represent- 
ing three  fifths  of  the  total  amount  of  the  scrip  or  bankers'  receipts 
produced  at  such  meeting ;  that  previous  to  any  meeting  of  the  com- 
pany several  meetings  were  held  by  bona  fid4  scripholders  of  the 
Waterford,  Wexford,  Wicklow,  and  Dublin.  Railway  Company  to 
obtain  the  abandonment  of  the  bill,  a  committee  was  appointed,  but 
the  defendants  Eaii  Courtown,  Sir  T.  Eismonde,  D.  Lewis,  Viscount 
Stopford,  and  F.  B.  Barlow,  and  the  other  provisional  directors,  per- 
sisted in  proceeding,  notwithstanding  a  requisition  to  them  not  to 
proceed  with  the  bill,  signed  by  twelve  thousand  shareholders. 

At  the  meeting,  held  on  the  25th  of  May,  1846,  in  compliance  with 
the  resolutions  of  the  House  of  Lords,  an  opposition  was  raised  to 
the  resolutions  of  the  directors  approving  the  bill,  but  upon  a  poll 
being  taken,  the  number  of  shares  represented  at  the  meeting  was 
thirty-eight  thousand  five  hundred  and  thirty-two,  the  assents  to  the 
resolution  of  approval  were  thirty  thousand  and  two,  and  the  dissents 
eight  thousand  five  hundred  and  thirty.     The  bill  was  acc<»dingly 
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f»ioceeded  with,  but  the  plaintifT  stated  that  be  had  lately  discovered 
that  shares  safficient  to  oonstitute  a  valid  meeting  and  the  majority 
obtained  by  the  direetors  at  such  meeting  were  procored  by  the  shares 
colorably  subscribed  for,  as  the  scrip  was  voted  upon. 

While  the  bill  was  before  Parliament  ihe  House  of  Commons  or- 
dered various  returns  to  be  made  by  railway  companies,  in  pursuance 
of  which  one  was  sent  in  from  the  Waterford,  Wexford,  WickloWi 
and  Dublin  Railway  Company ;  but  the  bill  alleged  that  the  state- 
ment therein  contained,  <<  that  the  balance  invested,  and  in  the  bank> 
ens'  hands,  amounted  to  39,2472. 12s.  lOc^.,"  was  not  true.  The  act 
9  &  10  Vict  c.  308,  for  making  the  Waterford,  Wexford,  Wicklow, 
and  Dublin  Railway,  passed  on  the  16th  of  July,  1846.  That  Sir  T. 
Esmonde,  W.  G.  Ebyter,  R.  F.  Grower,  F.  P.  Barlow,  and  Louis  Vi- 
gours, five  of  the  directors,  were  also  directors  of  the  South  Wales  and 
the  Great  Western  Railway  Companies,  neither  of  which  companies 
by  their  acts  of  incorporation,  or  by  the  9  &  10  Vict  c.  208,  was  au* 
thorized  to  subscribe  on  behalf  and  out  of  the  funds  of  those  com- 

Sanies  for  any  shares  in  the  Waterford  and  Wexford  Company.  That 
lessrs.  Bovce  and  Perry,  two  of  the  shareholders,  were  sent  from 
Dublin  to  Liondon  with  the  proxies  of  a  large  number  of  Irish  share* 
holders  to  act  for  them  against  the  directors ;  and  at  the  meeting  held 
en  the  21st  of  December,  1846,  in  consequence  of  a  promise  made  by 
the  directors  at  an  interview  with  Messrs.  Boyce  and  Peny,  no  busi* 
ness  was  transacted  beyond  reading  the  report  and  adjouming  the 
Bieeting  to  the  17th  of  February  fcdlowing ;  that  in  order  to  defeat 
Buch  opposition,  Earl  Courtown,  Sir  T.  Esmonde,  D.  Lewis,  Viscount 
Stopfofd,  and  F.  P.  Barlow,  and  the  other  directors,  then  procured 
eleven  thousand  two  hundred  of  the  shares  in  the  Waterford,  Wex- 
ford, Wicklow,  and  Dubliu  Railway  Company,  which  had  beeu 
colombly  subscribed  for,  to  be  registered  in  the  share  register  of 
the  company  in  the  names  of  the  defendants  F.  P.  Barlow,  S.  Lewisi 
and  J.  Alston,  three  of  the  shareholders  of  the  South  Wales  Rail* 
vrsiy  Company,*  and  16,800^,  the  deposit  money  of  IL  10s.  per  shares 
tiras  some  time  in  1846  paid  out  of  the  funds  of  the  South  Wales 
Railway  Company  to  the  funds  of  the  Waterford,  Wexford,  Wick* 
low,  and  Dublin  Railway  Company.  That  advertisements  were 
inserted  in  the  newspapers,  requesting  the  holders  of  scrip  certifi* 
cates  to  register  their  respective  shares  before  the  21st  of  Decem- 
ber, 1846.  That  before  the  Ist  of  October,  1846,  a  great  many 
shareholders  sent  in  a  request  to  be  registered,  accompanied  with 
the  scrip  certificates  of  their  shares,  when  Richard  Michaux  Mug* 

g bridge,  the  secretary,  by  the  direction  of  the  Earl  of  Courtown^ 
ir  T.  Esmonde,  and  F.  P.  Barlow,  and  the  other  directors,  after 
inquiries,  caused  the  scrip  certificates  of  a  large  number  of  holders 
opposed  to  them,  who  had  paid  up  their  calls,  and  were  entitied 
to  have  their  shares  registered,  to  be  returned  to  them  unregistered, 
after  having  detained  them  a  considerable  time  at  the  office  of  the 
company,  and  in  a  majority  of  instances  it  was  done  to  prevent  the 
holders  opposing  the  proceedings  of  the  directors.  That  the  scrip 
certificates  of  parties  whose  views  were  not  known,  were  detained 
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until  after  the  meeting  of  the  Slat  of  December,  1846,  without  their 
being  informed  whether  they  would  be  registered  or  not,  in  order  to 
ascertain  to  whom  their  proxies  were  given,  and  whether  they  were 
friendly  or  opposed  to  the  views  of  the  directors ;  and  accordinglji 
after  the  21st  of  December,  1846,  the  scrip  of  those  who  had  given 
proxies  to  persons  opposed  to  the  views  of  the  directors  was  refused 
registration,  while  the  scrip  of  those  favorable  was  registered,  and  in 
many  cases  where  certificates  were  granted  they  were  enclosed  in 
sealed  envelopes  and  detained  at  the  office  of  the  company  until  after 
the  meeting  of  the  17th  of  February,  1847,  by  which  they  were  pre- 
vented from  voting.  That  notwithstanding  their  promises  to  Messrs. 
Perry  and  Boyce,  the  directors  made  a  call  of  1^  lOs.  per  share.  The 
bill  also  alleged  that  the  directors  insisted  upon  registering  the  original 
allottees  and  not  the  transferees  and  holders  of  the  scrip,  and  that 
with  the  privity  of  the  directors,  R.  D.  Kane  and  Arthur  Symes,  the 
solicitors  and  agents  of  this  company  in  Dublin,  procured  the  execu* 
tion  of  transfers  of  shares  to  Messrs.  Garden  &  Whitehead,  the 
brokers  of  the  company,  some  of  which  were  in  blank,  and  gave 
undertakings  in  writing  to  indemnify  the  parties  from  anv  further 
responsibility,  but  that  apart  of  the  arrangement  was,  that  the  party 
so  transferring  his  shares  should  attend,  and  vote  or  g^ve  proxies  iu 
favor  of  the  directors,  at  the  adjourned  meeting  to  be  held  on  the 
17th  of  February,  1847,  and  that  the  same  was  done.  Other  schemes 
were  also  alleged  for  obtaining  votes.  It  was  also  alleged  that  many 
of  the  shares  were  transferred  from  people  of  wealth  to  paupers  inca* 
pable  of  paying  calls.  That  the  shares  of  which  transfers  were  taken, 
and  all  those  colorably  subscribed  for,  except  the  eleven  thousand  two 
hundred  shares,  had  since  been  forfeited,  professedly  for  non-payment 
of  calls,  but  really  to  get  rid  of  the  liability  on  account  of  calls. 

The  bill  also  alleged  that  at  the  adjourned  meeting  held  on  the 
17th  of  February,  1&7,  and  the  three  subsequent  days,  the  common 
seal  was  affixed  to  the  share  register  list,  but  without  any  gen- 
eral resolution  of  the  company,  and  that  the  directors  refused  to 
admit  the  tendered  votes  of  persons  whose  names  were  not  on  the 
sealed  register,  the  result  of  which  was,  that  upon  the  ballot  for  di- 
rectors there  appeared  for  the  original  motion  thirty-one  thousand 
three  hundred  and  eighty-three  shares,  having  six  thousand  nine  hun- 
dred and  forty-eiffht  votes ;  for  the  amendment,  fourteen  thousand 
five  hundred  and  fifty  shares,  having  five  thousand  three  hundred  and 
twenty-eight  votes;  majority  sixteen  thousand  eight  hundred  and 
thirty-three  shares,  having  one  thousand  six  hundred  and  twenty  votes, 
which  majority  comprised  the  eleven  thousand  two  hundred  shares 
standing  in  the  names  of  Messrs.  Barlow,  Lewis,  and  Alston,  and 
also  of  the  persons  from  whom  transfers  of  shares  v^re  taken.  The 
directors  subsequently  carried  other  resolutions,  and  they  reduced  the 
call  of  IL  10s,  to  10^.,  which  they  made  payable  the  10th  of  April, 
1847 ;  and  the  report  of  this  was  read  at  the  meeting  held  on  the  20th 
of  February,  1847,  at  which  no  other  business  was  done. 

An  act  (10  &  11  Vict.c.  61)  was  passed  to  authorize  certain  altera- 
tions of  the  line  of  the  Waterford,  Wexford,  and  Wicklow  Railway, 
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and  to  amend  the  act  relating  thereto.  The  passing  of  this  act  was 
opposed  and  complaints  were  made  to  Parliament,  but  tlie  House  of 
Commons  decided  that  the  petitioners  had  not  a  sufficient  locus  standi 
to  be  heard  by  counsel. 

The  bill  then  alleged  that  the  South  Wales  Railway  Company  had 
determined  to  exercise  a  more  direct  influence,  by  procuring  an  act  of 
Parliament,  to  authorize  them  to  nominate  a  permanent  majority  of 
directors  of  the  Waterford,  Wexford,  Wicklow,  and  Dublin  kailway, 
and  by  professing  to  subscribe  250,000^  for  twelve  thousand  five 
hundred  shares ;  that,  upon  obtaining  the  act,  the  eleven  thousand 
two  hundred  shares  should  be  transferred  tr^  Messrs.  Barlow,  Lewis, 
and  Alston  to  the  South  Wales  Railway  Company,  and  treated  as 
an  actual  subsoription  then  made  by  the  South  Wales  Railway 
Company. 

That,  accordingly,  without  disclosing  to  Parliament  that  the  eleven 
thousand  two  hundred  shares  had  been  illegally  subscribed  for, 
the  11  &  12  Vict  c  29,  was  passed,  to  amend  the  acts  relating 
to  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway,  and 
to  enable  the  South  Wales  Railway  Company  to  subscribe  thereto. 
It  recited  that  the  construction  of  the  Waterford,  Wexford,  Wick- 
low,  and  Dublin  Railway  would  be  beneficial  to  the  interests  of 
the  South  Wales  Railway,  and  that  the  last*mentioned  railway 
company  had  agreed  to  subscribe  250,000/.  towards  the  under* 
taking  of  the  Vi^terford,  Wexford,  WicUow,  and  Dublin  Railway, 
and  that  it  was  expedient  that  such  subscription  should  be  author- 
ized, for  which  purpose  the  authority  of  Parliament  was  necessary ; 
and  then  the  South  Wales  Railway  Company  were  empowered  to 
subscribe  towards  and  become  shareholders  in  the  Waterford,  Wex* 
ford,  Wicklow,  and  Dublin  Railway  Company,  to  the  extent  so  agreed 
or  resolved  to  be  subscribed  by  them,  as  aforesaid ;  and  that  the  Sooth 
Wales  Railway  Company  might  raise  the  sum  so  resolved  or  agreed 
to  be  subscribed  by  them,  by  the  creation  of  new  shares  in  their  un* 
dertaking,  and  might  appoint  a  person  to  vote  on  their  behalf  at  any 
meeting  of  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway 
Company,  and  that  such  person,  so  appointed,  might  vote  at  any 
meeting  as  though  the  shares  held  by  the  South  Wales  Railway 
Company  in  the  Waterford,  Wexfcnrd,  Wicklow,  and  Dublin  Railway 
Company  were  held  by  him  and  in  his  name,  and  a  power  was 
^ven  to  the  South  Wales  Railway  Company  to  appoint  certain 
directors  of  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway 
Company. 

Before  introducing  the  bill,  the  subscription  list  for  250,000/.  was 
signed  by  divers  persons  on  behalf  of  the  South  Wales  Railway  Com- 
pany, and  the  deposit  of  10/.  per  cent  was  made  according  to  the 
standing  orders  of  Parliament,  but  the  South  Wales  Railway  Com- 
pany created  no  new  shares  to  raise  the  money  agreed  to  be  sub- 
scribed, nor  did  they  ever  subscribe  or  become  shareholders  in  the 
Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company. 

That  the  assent  given  by  Parliament  to  the'lO  &  11  Vict  c.  61,  was 
to  enable  the  South  Wales  Railway  Company  to  subscribe  and  assist 
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the  Waterfordy  Wexford,  Wicklow,  and  Dablin  Railway  Company, 
which  had  been  represented  to  be  in  difficaities  for  want  of  monej, 
and  was  to  authorize  a  fature  subscription,  and  not  to  confirm  any 
illegal  subscription  previously  made  for  the  eleven'  thousand  two 
hundred  shares. 

That  the  South  Wales  Railway  Company,  under  the  10  &  11  Vict 
c.  61,  appointed  seven  of  their  directors  to  be  directors  of  the  Water- 
ford,  Wexford,  Wicklow,  and  Dublin  Railway  Company ;  but,  not- 
withstanding the  known  impossibility  of  constructing  the  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway,  the  directors  were  proceed- 
ing with  the  construction  of  a  small  portion  of  the  line  and  works, 
and  abandoned  the  principal  part ;  that  the  call  of  10^.  a  share  was 
paid  on  about  twenty-six  thousand  shares,  including  the  eleven 
thousand  two  hundred  registered  in  the  names  of  Messrs.  Barlow, 
Lewis,  and  Alston,  leaving  forty-nine  thousand  out  of  seventy-five 
thousand  one  hundred  and  eighty*six  shares  unpaid. 

That  the  call  of  1/.  per  share  was  paid  on  eighteen  thousand  shares 
only,  including  the  eleven  thousand  two  hundred,  leaving  fifty-seven 
thousand  out  of  the  seventy-five  thousand  one  hundred  and  eighty* 
six  shares  unpaid. 

That  the  transfer  made  by  Messrs.  Barlow,  Lewis,  and  Alston,  on 
the  16th  of  February,  1850,  of  the  eleven  thousand  two  hundred 
shares  to  the  South  Wales  Railway  Company  was  illegal  and  void, 
though  the  defendants  insisted  that  it  was  a  subscription  to  the 
Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company,  within 
the  meaning  of  the  10  &  11  Vict  c.  61. 

That  besides  the  eleven  thousand  two  hundred  shares,  there  were 
not  ten  thousand  shares  held  by  persons  capable  of  paying  the  calls 
made,  or  which  might  be  made ;  that  about  179,200^  remained  due 
from  the  South  Wales  Railway  Company,  which  could  not  be  en* 
forced,  as  they  were  not  legal  proprietors,  or  from  Messrs.  Barlow, 
Lewis,  and  Alston,  if  the  shares  were  re-transferred. 

That  the  calls  were  made  to  construct  a  part  of  the  line  only,  as 
the  directors  intended  to  abandon  the  whole  of  the  line  except  that 
part  which  lay  between  Kingstown  and  Wicklow,  a  distance  of  twen-' 
ty-three  miles,  and  to  apply  the  entire  funds  and  capital  of  the  com- 

Eany  for  that  purpose ;  that  the  compulsory  powers  of  taking  land 
ad  expired  under  the  9  &  10  Vict  c.  208,  and  would  shortly  expire 
under  the  10  &  11  Vict  c.  61,  without  any  contract  being  made. 

That  the  directors  were  then  endeavoring  to  obtain  the  sanction  of 
Parliament  to  the  abandonment  of  the  whole  of  the  line,  except  that 
part  between  Kingstown  and  Wicklow. 

That  in  the  accounts  of  the  directors,  41,934/.  25.  was  stated  to 
have  been  paid  for  the  expenses  of  obtaining  the  acts  of  incorporation ; 
that  the  items  of  11,385/.  alleged  to  have  been  paid  for  parliamentary 
and  law  expenses,  and  9,307/.  Is.  2(L  for  ofiice  expenses,  directors,  Accl, 
comprised  sums  illegally  paid  by  the  directors  in  purchasing  up  shares 
to  enect  the  aforesaid  illegal  proceedings. 

The  bill  then  stated  other  acts  of  the  directors  alleged  to  be  illegal, 
and  charged  that  the  directors  were  employing  the  funds  and  capital 
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of  the  company  in  purchasing  lands,  in  the  construction  of  works 
between  Kingstown  and  Wicklow,  and  that  the  directors  ought  to 
indemnify  the  company  against  the  losses,  &c. 

That  the  money  at  the  bankers'  exceeded  all  lawful  obligations, 
and  no  call  was  necessary  for  any  lawful  purpose  of  the  company, 
though  the  company  had  lately  made  a  call,  and  intended  to  enforce 
payment,  while  at  the  same  time  they  had  privately  arranged  not  to 
enforce  it  upon  the  eleven  thousand  two  hundred  shares,  unless  it 
could  be  shown  that  the  line  could  be  ccurried  to  Wexford. 

That  the  South  Wales  Bailway  Company  claimed  to  be  interested, 
and  insisted  that  they  were  lawfully  entitled  to  eleven  thousand  two 
hundred  shares,  and  intended  to  nominate  some  person  to  vote  on 
their  behalf,  and  insisted  that  their  nominees  were  directors  of  the 
Waterford,  Wexford,  Wicklow,  and  Dublin  Bailway  Company,  and 
that  they  should  continue  to  act  as  such. 

That  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Bailway 
Company  had  commenced  an  action  against  the  plaintiff,  to  recover 
the  two  calls  of  10s,  and  12.  per  share,  and  they  threatened  other 
actions  against  him  and  the  other  proprietors  of  shares  for  calls. 

That  the  abandonment  of  the  line  authorized  by  Parliament,  and 
the  construction  of  a  part  only,  were  illegal  and  contrary  to  the  com- 
mon interests  of  the  shareholders,  and  could  not  be  sanctioned  by 
any  general  meeting  of  the  proprietors  of  shares. 

It  also  charged  that  the  parties  were  too  numerous  to  be  made 
parties  to  the  suit,  and  that  the  defendants  had  in  their  possession 
divers  books  and  papers,  &c. 

The  pleuntiff  now  moved  for  an  injunction  in  the  form  prayed  by 
tiie  bill. 

It  appeared  that  under  the  11  &  12  Vict  c.  3,  the  railway  com- 
missioners had  allowed  two  years'  further  time  for  making  the  Water- 
ford, Wexford,  Wicklow,  and  Dublin  Bailway,  beyond  that  specified 
in  the  9  &  10  Vict  c.  208,  and  10  &  11  Vict  c.  61. 

Mr.  Raundell  Palmer  and  Mr.  Cole^  in  support  of  the  motion.  The 
plaintiff's  complaint  is,  that  the  act  incorporating  the  company  was 
obtained  from  Parliament  by  a  concealment  and  misrepresentation  of 
facts,  and  that  subsequently  the  company  has  been  carried  on  by 
fraud  and  management,  notwithstanding  m>m  the  beginning  the  un- 
dertaking was  known  to  be  hopeless  and  contrary  to  the  wishes  of 
the  parties  who  had  bona  fide  subscribed  their  money.  If,  therefore, 
the  conduct  of  the  directors  be  fraudulent,  and  in  violation  of  the 
terms  upon  which  the  company  was  formed,  this  court  will  give  the 
shareholders  relief.  Blain  v.  Affofj  1  Sim.  37 ;  s.  c.  5  Law  J.  Bep. 
Chanc.  1.  Oreen  v.  Barrett^  1  Sim.  45 ;  s.  c.  5  Law  J.  Bep.  Chanc.  6. 
Seddon  v.  Connellj  10  Sim.  74 ;  s.  c  9  Law  J.  Bep.  (n.  s.)  Chanc  341. 
Harvey  v.  Colletty  15  Sim.  332 ;  s.  c.  15  Law  J.  Bep.  (n.  s.)  Chanc. 
376.  CoU  V.  WooUastony  2  P.  Wms.  154.  A  bill  was  filed  by  allottees 
of  shares  alleging  circumstances  which  showed  that  the  prospectus, 
on  the  faith  of  which  they  paid  their  deposit,  was  untrue,  delusive, 
and  put  forth  without  inquiry,  and  that  the  directors  had  kept  back 
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shares  to  sell  them  at  a  premium.  The  directors  demurred  for  want 
of  equity,  but  it  was  overruled.  Cridland  v.  Lord  De  Mauley^  1  De 
Gex.  &  Sm.  459 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  190.  WofUner 
V.  Shairp,  4  Com.  B.  Rep.  404 ;  s.  a  4  Rail.  Gas.  542 ;  17  Law  J. 
Rep.  (n.  8.)  C.  P.  as.  BeU  v.  Lord  MecdH)rouffhy  6  Rail.  Cas.  149 ; 
8.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  296.  It  was  then  insisted  that 
it  was  intended  to  apply  the  funds  of  the  company  to  make  a  part  of 
the  line  only ;  that  the  South  Wales  Railway  Company  had  not  com« 
plied  with  the  provisions  of  the  11  &  12  Vict  c  29,  and  had  no  right 
to  interfere  with  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Kail- 
way  ;  and  that  there  was  sufficient  money  at  the  bankers'  to  answer 
all  legal  obligations,  without  enforcing  the  payment  of  calls.  Ora^ 
ham  v;  Birkenhead^  Lancashire^  and  Cheshire  Junction  Railway  Oom^ 
pany,  12  Beav.  460 ;  s.  c.  2  Mac.  &  G.  146 ;  2  Hall  &  Twells,  449. 
Cohen  v.  Wilkinson,  12  Beav.  125,  138 ;  s.  c.  1  Mac.  &  G.  481 ;  1 
Hall  &  Twells,  564 ;  18  Law  J.  Rep.  (s.  s.)  Chanc.  378,  411.  Lovett 
v.  Andrew,  16  Sim.  681.  Apperly  v.  Page,  1  PhiU.  779 ;  s.  c.  16  Law 
J.  Rep.  (n.  s.)  Chanc.  302.  Bichardson  v.  Hastings,  11  Beav.  17 ; 
8.  c.  16  Law  J.  Rep.  (n.  s.)   Chanc.  322.    Ex  parte  Earl  Mansfield, 

1  Hall  &  Twells,  593 ;  s.  c.  2  Mac.  &  G.  57 ;  19  Law  J.  Rep.  (n.  s.) 
Chanc.  258.  Salomons  v.  Laing,  12  Beav.  339, 377 ;  8.  c.  19  Law  J. 
Rep.  (n.  s.)  Chanc.  225,  291.  The  Attorney  General  v.  Uie  Gorporor 
turn  of  Norwich,  16  Sim.  225.     2%e  Attorney  General  v.  Andrews, 

2  Mac.  &  G.  225 ;  s.  c.  2  Hall  &  Twells,  431 ;  19  Law  J.  Rep.  (n.  s.) 
Chanc.  197.  The  principle  in  all  these  cases  is,  that  the  directors  shall 
not  use  the  powers  conferred  upon  them  for  purposes  for  which  they 
were  not  given.  Hie  calls  made  were  for  carrying  out  illegal  works 
and  for  doing  other  illegal  acts.  The  money,  also,  of  other  compa« 
nies  had  been  introduced  into  this  company  illegally  for  obtaining  the 
act  and  subsequently  for  obtaining  colorable  holders  of  shares  to  out- 
vote the  bona  fide  proprietors,  and  finally  for  enabling  the  South  Wales 
Railway  Company,  by  means  of  the  eleven  thousand  two  hundred 
shares  illegally  taken,  to  obtain  the  control  of  the  directors  of  this 
undertaking. 

Mr.  Turner,  Mr,  WiUpole,  and  Mr,  G.  L.  RusseU,  for  the  defendants 
and  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Com- 
pany.    There  may  be  an  ultimate  liability  upon  many  of  the  allega- 
tions in  the  bill,  but  the  charges  of  fraud  have  nothing  to  do  with  the 
injunction  asked.     On  the  3d  of  July,  1850,  the  directors  resolved  to 
wind  up  the  affairs  of  the  company  if  a  requisition  were  sent  in 
signed  by  a  sufficient  number  of  shareholders.     The  position  of  the 
case  is  entirely  changed  since  the  bill  was  filed.    In  cxder  to  wind  up 
the  affairs  of  the  company  a  supplemental  bill  is  necessary,  as  the 
charges  of  the  bill  materially  affect  the  interests  of  all  parties.     The 
court  has  not  power  to  direct  the  winding  up  of  the  company,  and  a 
party  cannot  come  into  court  for  an  injunction  to  compel  the  defend- 
ant to  do  a  different  or  collateral  act     The  directors  have  instmcted 
their  solicitors  to  get  in  the  arrears  of  calls,  as  there  are  legal  liabili- 
ties to  be  provided  for. 
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Mr.K.iL  Pwrker,  and  Mr.  KarMke^iox  the  SoaA  Wales 
Company,  Whatever  impradence  there  might  have  been  in  sab- 
scribing  to  the  Waterford,  Wexford,  Wicklow,  and  Dablin  Baiiway 
Company,  that  was  removed  by  the  11  &  12  Vict  c  29.  That  act 
had  recognized  the  company  as  subscribers  for  elevea  thousand  two 
hundred  shares,  and  it  had  given  them  coiresponding  benefits ;  it  was 
not,  as  tbe  plaintiff  alleged,  an  act  for  the  purpose  of  raising  another 
subscription.  This  court,  therefore,  would  not  interfere  with  the  nom- 
ination of  directors  by  the  South  Wales  Railway  Companv,  or  restrain 
their  Dowers,  especially  as  so  large  a  sum  of  money  of  the  company 
was  bmajlde  advanced,  and  was  at  stake. 

Jan.  15.     The  Master  of  the  Bolls*    Aocoiding  to  the  bill,  and 
the  arguments  on  behalf  of  the  plaintiff^  the  promoters  of  the  under* 
taking  and  the  directors  of  the  company  have,  from  the  first  concep- 
tion of  the  scheme  down  to  the  time  when  the  bill  was  filed,  been 
engaged  in  the  coQimisBion  of  a  constant  succession  of  frauds.    I  do 
not  think  it  proper  on  the  present  occasion  to  inquire  into  the  circum- 
stances and  means  by  which  it  is  alleged  the  act  of  incorporation  was 
obtained,  or  to  investigate  minutely  into  very  manv  ot  the  imputed 
frauds  with  tbe  statement  of  which  this  bill  abounos.     The  plaintiff 
is  seeking  relief  from  the  court,  and  may  at  the  hearing  prove  himself 
to  be  entitled  to  relief  on  some  of  the  giounds,  but  at  present  I  have 
principally  to  consider  the  statements  on  which  the  plaintiff  asks  flos 
an  order  on  this  motion ;  and  of  these,  the  first  is  an  allegation  that 
the  company,  being  authorized  to  make  a  railway  of  the  length  of 
about  one  hundred  and  fifty  miles,  and  having  power  given  for  that 
purpose,  have  become  and  are  unable  to  complete  the  line,  and  are 
now  about  to  apply  money  subscribed  for  the  construction  of  the 
whole  line  iq  the  construction  of  a  part  only.    It  appears  very  prob- 
able ibat^  at  the  time  the  bill  was  filed  the  fact  was  as  it  is  alleged  to 
have  been ;  and  if  such  was  the  case  now,  I  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  tbe  injunction  for  which  he  asks  in 
this  respect    But  the  case  appearing  by  the  answer  is  this :  that 
the  company,  being  unable  to  obtain  funds  for  the  completion  of  the 
\^hole  line,  became  and  were  desirous  to  apply  the  funds  which  they 
had  in  the  construction  of  the  part  which  extended  from  Dublin  to 
Wicklow,  and  made  an  attempt  to  obtain  tiie  authority  of  Parliament 
to  abandon  the  rest  of  their  undertaking,  but  it  afterwards  appeared 
that  tbey  could  not  construct  even  that  portion  of  the  line ;  and  oa 
tbe  3d  of  July  last  tbe  directors  came  to  a  resolution  that  upon  the 
receipt  of  a  requisition  signed  by  a  sufficient  portion  of  the  share- 
holders, requiring  the  directors  to  wind  up  the  affairs  of  the  company^ 
in  the  event  of  the  arrangement  not  being  made  for  the  transler  of 
the  line  to  other  parties,  such  immediate  and  decisive  steps  should  be 
taken  as  the  directors  might  be  advised  to  be  necessary  and  expedient 
for  the  final  winding  up  of  the  afiairs  of  the  company  and  the  pre- 
vention of  any  additional  expenditure.    After  this  resolution  had 
been  entered  into,  the  biU  then  before  Parliament  for  limiting  the  line 
"^van  withdrawn,  and  the  defendants  admit  that  the  undertaJking  is  ia 
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a  hopeless  state,  inca]>able  of  being  executed,  or  of  producing  any 
thing  but  loss,  and  that  they  intend  to  abandon  the  whole  of  the  line, 
and  that  the  works  should  be  immediately  stopped.  Upon  this  state- 
ment, of  which  there  seems  no  reason  to  doubt  the  accuracy,  it  does 
not  appear  to  me  that  it  is  necessary,  or  that  it  would  be  proper,  for 
me  to  grant  the  injunction  asked ;  and  all  I  think  necessary  to  state 
on  the  subject  is,  that  if  the  works  should  be  resumed,  the  plaintiff 
must  be  at  liberty  to  apply  to  this  court,'  and  unless  the  affairs  of  the 
company  and  the  state  of  the  concern  shall  be  very  different  from 
what  they  are  now,  1  shall  think  that  an  injunction  ought  to  be 
granted ;  but,  at  present,  believing  that  it  is  not  intended  to  do  that 
which  is  sought  to  be  restrained  by  the  injunction,  and  that  the  inter- 
ference of  the  court  is  not  necessary  for  the  protection  of  the  share- 
holders, I  decline  to  grant  the  injunction  first  sought  by  this  notice 
of  motion. 

The  next  part  of  the  motion  relates  to  the  eleven  thpusand  two 
hundred  shares   registered  in   the    Waterford,  Wexford,  Wicklow, 
and  Dublin  Railway  Company,  in  the  name  of  the  South   Wafes 
Railway  Company,  and  that  that  company  may  be  restrained  from 
voting  or  acting  in  the  Waterford,  Wexford,  Wicklow,  and  Dublin 
Railway  Company  in  respect  of  these  shares ;  and  the  facts  as  to 
this  seem  to  be,  that  in  December,  1846,  the  Waterford,  Wexford, 
Wicklow,  and  Dublin   Railway  Company,  having  great  difficulty 
about  raising  the  money  of  which  they  had  need,  proposed  applying 
to  Parliament  to  divide  their  appointed  capital,  which  was  to  be  two 
millions,  into  two  portions,  one  a  million  and  a  half,  and  the  other 
half  a  million,  and  applied  to  the  South  Wales  Railway  Company 
for  assistance.     That  company  considered  it  expedient  to  contribute 
a  sum  not  exceeding  250,000/.  for  the  object  specified,  the  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway  Company  obtaining  prop^ 
parliamentary  sanction,  and  that,  in  the  mean   time,  the  sum  of 
16,800/.  should  be  advanced  as  a  deposit  on  the  eleven  thousand  two 
hundred  shares.     Now,  the  South  Wales  Railway  Company  had  no 
authority  to  hold  shares  in  the  Waterford,  Wexford,  Wicklow,  and 
Dublin   Railway   Company,   but   they   agreed   to   request    Me&«srs. 
Alston,  Barlow,  and  Lewis  to  act  as  trustees  for  the  South  Wales 
Railway  Company,  in  subscribing  to  the  Waterford,  Wexford,  Wick- 
low, and  Dublin  Railway  Company,  and  the  South  Wales  Railway 
Company » to  indemnify  them ;  and,  accordingly,   Messrs.   Alstoo, 
Barlow,  and  Lewis  subscribed  for  and  took  eleven  thousand  two 
hundred  shares  in  the  Waterford,  Wexford,  Wicklow,  and  Dublin 
Railway  Company,  namely,  Alston,  three  thousand  seven  hundred 
and  thirty-three  shares.  Barlow,  three  thousand  seven  hundred  and 
thirty-four  shares,  and  Lewis,  three  thousand  seven  hundred   and 
thirty-three  shares;  these  persons  paid  the  deposit  on  such  shares, 
and  were  registered  as   shareholders   in  the   Waterford,  Wexford, 
Wicklow,  and  Dublin  Railway  Company.     The  funds  for  the  pay- 
ment of  the  deposits  were  provided  by  the  South  Wales  Railwa^y 
Company,  and   the  transaction   appears  to   me  to  have  been  an- 
autborized  and  improper,  and  such  as  the  shareholders  in  tbe  South 
Wales  Railway  had  great  and  just  reason  to  complain  of. 
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This  transaction  seems  to  have  taken  place  in  the  expectation  of 
obtaining  parliamentary  aathority  for  it;  bat  I  am  of  opinion  that 
these  companies  have  no  right  to  engage  or  pledge  their  funds  or 
entangle  their  affairs  in  unauthorized  transactions,  on  the  speculation 
that  they  may  afterwards  obtain  parliamentary  authority  for  doing 
acts  which  are  beyond  their  power  at  the  time  they  are  done. 
Though  I  think  the  transaction  with  reference  to  the  South  Wales 
Railway  Company  was  at  the  time  unauthorized  and  wrong,  it  does 
not  follow  that  Alston,  Barlow,  and  Lewis  were  not  bound  by  the 
subscription  made  with  their  assent  in  their  names.  Tbey  may  have 
been  entitled  to  act,  and  may  have  been  responsible  as  shareholders 
in  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Com- 
pany, though  they  could  not  have  obtained  indemnity  from  the 
South  Wales  Railway  Company.  It  is  said  that  a  parliamentaiy 
sanction  was  attempted  to  be  obtained  for  this  proceeding  in  ihe 
year  1847,  but  failed  at  that  time  from  some  want  of  sufficient  notice, 
but  in  the  year  1848,  the  11  &  12  Vict.  c.  29  was  passed.  The 
parties  differ  entirely  as  to  the  alleged  object  and  effect  of  this  act 
of  Parliament 

The  bill  allefi^ed  that  the  South  Wales  Railway  Company  exer- 
cised  great  influence  and  control  over  the   Waterford,    Wexford, 
Wicklow,  and  Dublin  Railway  Companv,  through  the  instrumen- 
tality of  the  eleven   thousand  two  hundfred  shares  on  which  the 
three  persons  who  acted  as  their  trustees  had  pcad  up  all  the  calls  out 
of  their  corporate  funds,  but  they  determined  to  exercise  that  in- 
fluence  in  a  more  convenient  manner  by  procuring  this  act  of  Parlia- 
ment; but  when  the  bill  for  the  act  was  introduced,  the  parliamen- 
tarv  contract  for  a  subscription  of  250,000/.  was  signed,  or  pretended 
to  nave  been  signed,  and  the  same,  with  a  deposit  of' 10^  per  cent 
was  deposited  in  the  proper  office,  apparently  with  a  view  to  a  future 
subscription  to  be  bona  fide  made,  and  the  assent  of  Parliament  was 
given  to  authorize  and  sanction  that  future  subscription,  and  not  to 
confirm  and  give  validity  to  the  resolution  under  which  Alston,  Bar- 
low, and  Lewis  had  subscribed  for  eleven  thousand  two  hundred 
shares.     The  defendants  deny  positively  the  allegation  that  it  was 
not  disclosed  to  Parliament  that  the  South  Wales  nailway  Company 
had   previously  subscribed   for  the  eleven   thousand   two   hundred 
shares  in  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway 
Company,  and  they  insist  that  the  object  and  intention  of  the  act 
was  to  confirm  what  had  been  done.     I  need  not  say  I  can  know 
nothing  of  the  intention  of  the  act  except  from  the  wonls  in  which  it 
is  expressed,  applied  to  the  facts  existing  at  the  time ;  and  I  am  far 
from  being  satisfied  that  all  was  rightly  disclosed  or  done  in  the  pro- 
ceedings to  obtain  the  act     I  think,  indeed,  there  is  considerable 
grround  for  suspicion,  bearing  in  mind  what  had  been  resolved  on  in 
1846,  not  finding  any  thing  but  a  resolution  and  agreement  then 
made  on  which  the  act  would  be  obtained.     I  am  unable,  in  the 

? resent  state  of  the  case,  to  conle  to  the  conclusion  that  that  act  of 
Parliament  had  not  the  effect  of  confirming  the  former  transaction. 
It  is  open  to  question,  but  not  so  doubtful  as  to  make  it  proper  for 
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this  court  to  prohibit  the  South  Wales  H^ilway  Company  (rom  ex- 
ercising those  rights  which  Paiiiament  may  have  given  them,  and 
which  may  now  be  vested  in  them ;  and  as  their  money  is  engaged 
in  this  unfortunate  undertaking,  it  appears  to  me  that  they  have  an 
interest  to  attend  to  in  the  final  settlement,  and  that  they  mi^t 
be  very  greatly  and  unjustly  injured  if  they  were  at  this  time  pre- 
vented from  interfering. 

The  third  question  relates  to  the  ccdls.  Many  shareholders  have 
fully  paid  up  their  caUs,  others  have  not ;  and  money  is  wanting  to 
satisfy  the  legal  obligati(Mis  of  the  company.  It  is  alleged  that  the 
company  seek  to  enlofce  the  calls  for  illegal  purposes ;  that  is  denied, 
and  it  is  stated  that  there  are  legal  obligations  to  a  considerable 
amount,  which  cannot  be  satisfied  without  procurinfi"  the  f^yment  of 
the  calls ;  and  under  these  circumstances,  I  am  of  opinion  that  I 
cannot  grant  the  injunction  prayed ;  that  I  must  refuse  the  motion 
altogether. 

I  have  come  to  this  conclusion  from  the  consideration  of  those  facts 
which  relate  exclusively  to  the  subject  of  the  motion ;  but  having 
carefully  read  the  whole  of  the  evidence,  I  feel  mvself  bound  to  ex- 
press  my  opinion,  that  the  proceedings  of  the  defendants  have  been 
in  many  particulars  conducted  in  a  very  improper  manner,  and  so  as 
to  afford  strong  ground  for  complaint  on  the  part  of  tiie  shareholders 
in  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Com- 
pany; and  as  matters  stood  at  the  time  the  bill  was  filed,  there 
appears  to  me  to  have  been  good  reason  for  applying  for  the  injunc- 
tion.    I,  therefore,  give  no  costs  on  this  occasion. 

In  the  circumstances  in  which  the  company  is  now  placed,  there 
seems  to  be  ho  doubt  but  that  the  company  ought  to  be  dissolved, 
and  its  affairs  wound  up  and  settled.  No  reason  has  been  given  why 
that  course  should  not  be  adopted,  and  it  appears  to  be  the  plain 
duty  of  all  parties  to  concur.  If  I  had  jurisdiction,  and  a  proper 
application  were  made  to  me,  I  should,  on  the  evidence  now  before 
me,  supposing  myself  to  have  no  other,  make  an  order  for  that  pur- 
pose. The  pleiintiff  has  stated  that  the  object  of  his  present  motion 
is  to  obtain  such  an  order,  or  to  induce  the  defendants  to  consent; 
but  his  formal  proceeding  in  this  suit  has  quite  a  different  object,  and 
I  cannot  make  the  particular  order  asked  for,  and  to  which  I  do  not 
think  the  plaintiff  is,  under  the  circumstances,  entitled,  for  the  purpose 
of  compelling  the  defendants  to  do  something  else,  which,  however 
desirable  in  itself,  is  not  the  object  of  the  present  bill. 
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March  24,  1851. 

Executor  indebted  to  Testator's  Estate  —  Poiber  to  select  particular 
Legacies  for  Payment —  WUlj  Republication. 

An  execator  indebted  to  his  testator's  estate  creates  a  charge  on  his  (the  execator's)  own 
freehold  estate  in  favor  of  bis  wife  and  children,  to  the  amount  specified  in  the  testator's 
will,  as  part  of  their  share  of  his  residuary  estate:— 

JEteldj  that  the  wife  and  children  were  entitled  to  the  benefit  of  the  chaise,  although  the  debt 
due  to  the  testator's  estate  remained  unpaid. 

A  codicil  docs  not  for  all  purposes  republish  a  will  so  as  to  make  it  speak  at  the  time  of  the 
testator'a  death. 

A  receiver  ought  not  to  present  a  petition  to  be  discharged,  to  come  on  with  the  cause  on 
fiirther  directions,  as  the  court  would  make  the  order  on  further  directSons  without  any 
such  petition. 

James  Stilwell,  by  his  will,  dated  the  7th  of  April,  1831,  after 
giving  certain  legacies  of  a  fixed  amount  to  three  of  his  children, 
gave  and  devised  his  real  estate  and  the  residue  of  his  personal  estate 
to  William  Stilwell,  William  Mellersh,  and  Greorge  Potter,  whom  he 
also  appointed  his  executors,  upon  trust,  to  convert  the  same  into 
money,  and  after  payment  of  his  debts  and  funeral  expenses,  and  the 
three  aforesaid  legacies,  and  the  several  other  legacies  which  he 
should  give  by  any  codicil  or  by  any  testamentary  disposition  what- 
ever, he  directed  that  his  trustees  should  stand  possessed  of  and 
interested  in  the  residue  of  the  said  moneys  (after  answering  the 

{mrposes  aforesaid)  upon  trust  for  his  (the  testator's)  children,  Wil- 
iam  Stilwell,  John  Shurlock  Stilwell,  and  Elizabeth  the  wife  of 
William  Mellersh,  in  equal  shares ;  the  shares  of  the  sons  to  be  paid 
to  them  for  their  respective  own  absolute  use,  but  as  to  the  share 
of  Elizabeth  Mellersh,  upon  trust  to  invest  the  sum  of  200(M.  part 
of  her  share  in  such  residue,  in  the  purchase  of  stock  or  on  real 
eecTirity,  with  power  to  vary  such  investment  with  the  consent  in 
'Writing  of  Elizabeth  Mellersh,  during  her  life,  and  upon  further  trust 
to  pay  the  dividends  and  interest  to  Elizabeth  Mellersh,  for  her  sole 
and  separate  use,  without  power  of  anticipation,  and  after  her 
decease,  upon  certain  trusts,  for  her  children.  And  as  to  so  much 
of  the  share  of  Elizabeth  Mellersh  as  should  remain  after  payment  of 
the  said  sum  of  2000^,  to  pay  the  same  to  her,  or  as  she  should 
direct,  for  her  sole  and  separate  use  and  benefit  And  the  said  testa- 
tor's will  contained  the  fpUowing  proviso  :  '<  Provided  always,  and  I 
do  hereby  declare,  that  all  and  every  sum  and  sums  of  money  which 
I  have  already  given  and  advanced  for  or  towards  the  preferment  or 
advancement  in  the  world  of  my  said  children,  William  Stilwell, 
John  Shurlock  Stilwell,  Charles  Stilwell,  and  Elizabeth  Mellersh,  if 
such  advanced  sum  or  sums  of  money  shall  be  equal  to  the  whole  of 
the  portion  intended  to  be  hereby  provided  for,  or  for  the  benefit  of, 

I  90  Law  J.  Re&  (n.  s.)  Chane.  35&  ■ 
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such  child  under  the  trusts  of  this  iny  will,  the  same  shall  be  ac* 
counted  in  full  satisfaction  of  his  or  her  portion  under  the  said  trusts; 
but  if  such  advanced  sum  shall  be  less  than  such  portion,  the  same 
shall  be  considered  as  a  part  only  of  his  or  her  respective  portion." 
And  the  said  testator  directed  that  so  much  only  should  be  paid  to 
each  child  as  would,  with  the  advanced  sum,  amount  to  an  equal 
share  of  the  residue  of  his  estate,  and  that  ail  residue  of  such  shares 
should  be  treated  in  the  same  way  as  the  general  reudue  of  his 
estate. 

The  testator  further  provided,  that  in  case  any  of  his  children 
should  die  in  his  lifetime,  their  shares  of  his  real  estate  should  be 
divided  among  the  survivors,  in  the  same  way  as  their  original  shares 
of  the  residue  of  his  estate  and  effects. 

William  Stilwell,  one  of  his  sons,  died,  in  July,  1831,  in  the  testa- 
tor's lifetime. 

On  the  21st  of  July,  1833,  the  testator  executed  a  codicil  to  his 
will,  whereby  he  revoked  the  devises  and  bequests  of  his  estate,  moneys, 
and  premises,  made  by  his  will,  to  Geora^e  Potter,  as  an  executor  aad 
trustee ;  and  substituted  *William  Mellersh  and  J<^n  Shnrlock  Stil- 
well, as  executors  and  trustees.  The  codicil  concluded  thus:  ^I 
hereby  ratify  and  confirm  my  said  will  in  all  other  respects." 

After  the  date  of  the  will,  namely,  on  the  8th  of  November,  1832, 
before  the  execution  of  the  codicil,  the  testator  advanced  the  sum  of 
lOOOd.  to  his  son,  John  Shurlock  BtUwelL 

The  testator  died  on  the  20th  of  December,  1833,  and  his  will  was 
proved  bv  William  Mellersh  and  John  Shurlock  StilwelL  The  tes- 
tator had  eight  children.  His  son  William  died  in  his'lifetioie,  and 
his  seven  other  children  survived  him. 

On  the  24th  of  April,  1835,  an  agreement  in  writing  was  signed 
by  William  Mellersh  alone.  The  agreement  purported  to  be  made 
between  William  Mellersh  and  John  Shurlock  Stilwell  of  the  one 
part,  and  the  said  John  Shurlock  Stilwell  and  Charles  Stilwell  of  the 
other  part  After  reciting  that  the  said  William  Mellersh  and  John 
Shurlock  Stilwell  were  the  executors,  and  the  proof  by  them  of  the 
testator's  will  on  the  18th  of  March,  1834,  and  that  WUliam  Mellersh 
had  been  the  principal  acting  executor;  and  that  upon  an  applicatioa 
made  to  him  he  had  declared  his  inability  to  produce  an  account  of 
moneys  had  and  received  by  him  from,  or  to,  or  for  the  use  of  the 
testator,  and  reciting  that  in  order  to  prevent  litigation  and  suits  be- 
tween the  parties,  Mr.  N.,  the  solicitor  and  mutual  friend  of  the  pa^ 
ties,  had,  from  the  best  information  he  had  been  able  to  coUeel, 
drawn  out  a  statement  of  accounts,  by  which  it  appeared  there  was 
a  balance  of  6491^  17s.  2d,  due  from  William  MeUersh  to  the  testa- 
tor's estate ;  and  that  from  a  further  statement  betweeen  the  executor 
and  residuary  legatees,  it  appeared  that  after  placing  or  laying  out 
38002i  upon  securities,  and  laying  out  further  sums  upon  other  aecQ- 
rities,  the  sum  of  11,6661.  ISs.  Zd.  was  the  property  divisible  amo^ 
the  residuary  legatees,  to  effisctuate  whieh,  it  was  neoessaiy  for  William 
Mellersh  to  pay  to  his  co-executor  the  sum  of  4602/.  17<.  9d^  whkb  he 
was  unable  to  do ;  it  was  agieed  that  W.  MeUersh  should  ooAke  and 
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etecote  to  his  co-ezecntor  a  smrrender  of  oertain  messua^esy  mill, 
ImildingB)  lands,  and  premises,  called,  "  Rode  Mill,''  in  the  £st  plabe, 
for  seenring  to  the  said  Elizabeth  Mellersh  and  her  children  2000/.,  a 
part  of  her  share  of  the  residne,  according  to  the  directions  of  the 
said  will,  and  then,  as  a  contingent  security,  the  remaining  snm  of 
d60S^  17s.  9d,  was  to  be  farther  secured  by  the  bond  and  warrant  of 
attorney  of  the  said  William  Mellersh,  and  by  an  assignment  of  the 
estate,  right,  title,  share,  or  interest  of  her  the  said  Elizabeth  Mellersh 
in  the  outstanding  securities  therein  mentioned. 

A  deed  was  executed  by  W.  Mellersh,  on  the  6th  of  July,  1835, 
whereby  he  covenanted  with  J.  8.  Stilwell  to  surrender  the  above- 
mentioned  copyhold,  and  he,  W.  Mellersh,  assigned  certain  leaseholds 
occupied  therewith  to  J.  S.  Stilwell,  with  a  power  of  sale  of  the  whdie, 
and  also  gave  a  bond  in  the  penalty  of  4000^,  by  way  of  further 
security.  On  the  same  6th  of  July,  1835,  the  surrender  was  made.  On 
the  same  day,  J.  8.  Stilwdl  executed  a  declaration  of  trust  of  the 
UOOOL  for  the  benefit  of  the  said  Elizabeth  Mellersh  and  her  chil- 
dren. 

On  the  10th  of  August,  1835,  W.  Mellersh  and  Elizabeth  his  wife, 
and  J.  8.  Stilwell,  executed  an  indenture  df  mortgage  of  the  same 
premises,  and  of  aJl  tbB  share  of  E.  MeUersh  in  the  testator's  residuary 
estate,  to  secure  to  J.  S.  Stilwell  all  sums  of  money,  not  exceeding 
tOOOLj  which  were  or  might  be  due  from  W.  MeUersh  to  the  testatoi's 
estate.  W.  MeUersh  also  gave  to  J.  S.  StUweU  a  warrant  of  attorney 
to  confess  judraient  for  1500£  by  wav  of  further  security. 
'  The  original  biU  was  filed  on  the  od  of  August,  1836,  by  some  of 
ik^  children  of  the  testator,  against  the  executors  and  the  other  chil- 
dren of  the  testator  and  their  issue,  and  pmyed  a  general  account  of 
the  testator's  estate,  and  that  the  sums  secured  by  the  mortgages  from 
W.  Mdlersh  might  be  caUed  in  and  raised  by  sale  of  the  property,  t 

The  cause  was  heard  before  the  late  vice  chanceUor  of  England, 
on  the  10th  of  June,  1837,  when  it  was  ordered  that  the  mortgaged 
premises  should  be  sold,  and  certain  accounts  and  inquiries  were  di- 
rected. And  the  court  did  declare  that  when  such  sale  should  have 
been  completed,  20002.  part  of  the  purchase  moneys  ought  to  be  car- 
ried over  to  an  aoconnt  to  be  entitled  ^  The  contingent  account  of 
Elisabeth  MeUersh  and  others,"  subject  to  the  question  whether  the 
said  Elizabeth  MeUersh  and  children  were  entitled  to  have  the  whole 
of  the  said  3000^,  and  the  dividends  of  the  said  sum  of  20002.  when 
Invested  were  to  be  paid  to  the  said  Elizabeth  MeUersh  until  the  fur- 
ther order  of  the  court,  she,  the  said  Elizabeth  MeUersh,  undertaking 
to  aUow  what,  if  any  thiuff,  should  have  been  overpaid  to  her.  Not- 
withstanding this  decree,  Mrs.  MeUersh  was  unable  to  obtain  pay- 
ment of  the  dividends  or  interest,  or  any  part  thereof. 

On  the  l€th  of  December,  1840,  the  cause  wsls  heard,  on  further 
directions,  by  the  late  vice  chancellor  of  England. 

The  parties  disputed  before  his  honor  the  right  of  W.  MeUersh  to 
set  apart  any  sum  to  secure  the  payment  of  20002.  under  the  agree- 
ment of  the  24th  of  April,  1835. 

honor  was  induced  to  direct  an  inquiry  as  to  what  vms  the 
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amount  of  the  testator's  residuary  estate  on  the  6th  of  July,  1835,  and 
what  was  then  the  amount  of  such  residue,  such  inqqiiies  to  be  with- 
out prejudice  to  any  question.  And  the  master  was  to  inquire  at 
what  time  the  several  advances  were  made  by  the  testator  to  his 
children. 

On  the  26th  of  April,  1850,  the  master  made  his  report,. and  found 
that  the  residue  of  the  testator's  estate  consisted,  on  the  6th  of  July, 
1835,  of  the  sum  of  17,156^  6^.  3dL,  subject  to  the  payment  of  debts 
and  legacies,  amounting  to  the  sum  of  4885/.  10;.  5d.,  leaving  a 
balance  of  12,270/.  155.  10(2.,  and  the. master  found  that  the  executors 
owed  to  the  testator's  estate,  773/.  18;.  1(2.,  and  that  J.  S.  Stilwell 
owed  2272/.  2$.  3d.,  and  W.  Mellersh  2085/.  11;.  11(L  The  master 
also  found  that  the  produce  of  the  sale  of  the  ^  Bock  Mill"  estates 
was  the  sum  of  2991/.  lis.  4d. 

Neither  of  the  executors  were  in  a  condition  to  pay  the  balances 
found  to  be  due  from  them  to  the  testator's  estate.  The  master  fur- 
ther found  that  the  sum  of  1000/.  was  advanced  by  the  testator,  to  hb 
son  J.  S.  Stilwell,  on  the  8th  of  November,  1832. 

On  the  8th  of  November,  1850,  Elizabeth  Mellersh  died,  leaving 
W.  Mellersh,  her  husbafid,  and  three  children,  William  Mellersh. the 
younger,  Jane  Mellersh,  and  James  Mellersh,  hrer  surviving. 

Charles  Mellersh  and  Ann  Mellersh  (afterwards  Tugwell)  also  died 
pending  the  suit;  and  the  legal  personal  representatives  of  the  d^ 
ceased  parties  were  brought  before  the  court  A  receiver  had  also 
been  appointed  during  the  progress  of  the  suit 

The  cause  now  came  on  upon  further  directions  and  costs,  and  on 
a  petition  oy  the  receiver  to  be  discharged.  The  points  raised  for 
discussion  were  three :  first,  whether  Mrs.  Mellersh  and  her  children 
were  entitled  to  the  2000/.  and  interest;  and,  secondly,  whether  the 
1000/.  advanced  by  the  testator  to  his  son,  John  Sburlock  Stilwell,  on 
the  8th  of  November,  1832,  fell  within  the  hotchpot  clause  in  the  wilL 

Mr,  Wood  and  Mr.  Flemings  for  the  plaintiiTs,  insisted  that  the 
executor,  William  Mellersh,  could  not  make  a  provision  for  his  wife 
and  children  for  their  legacy,  or  rather  share  of  an  unfiscertained  res- 
idue, whilst  his  debt  to  the  testator's  estate  remained  unpaid  ;  they 
also  insisted  that  the  Rock  Mill  estate  must  be  considered  by  the 
court  as  having,  under  the  circumstances  of  the  case,  become  a  por- 
tion of  the  testator's  assets  by  way  of  appropriation,  or.  as  having 
been  set  apart  or  appropriated  by  William  Mellersh  to  discharge  his 
obligations  to  the  testators  estate.  They  also  insisted  that  J.  S. 
Stilwell  should  bring  the  1000/.  advanced  to  him  by  the  testator  into 
his  account,  that  the  same  might  be  set  off  against  the  debt  due  from 
him  to  the  testator's  estate.  The  efiect  of  the  republication  of  the 
will  by  the  codicil  was  to  bring  down  the  date  of  the  will  to  the  date 
of  the  codicil,  so  as  to  include  the  intermediate  advance  made  by  the 
testator.  Williams  v.  GoodlMey  10  B.  &  C.  895.  .  They  also  con- 
tended  that  J.  S.  Stilwell  ought  to  be  charged  with  interest  on  the 
balances  found  due  from  him.  Pocock  v.  Reddington^  5  Ves.  7SHL 
Bficke  V.  Hart,  11  Id.  58.    MosUy  v.  Wurd^  Id.  58L 
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Mr.  Bethell  and  Mr.  Chamdless^  for  J.  8.  StUwell,  cited  Bowes  t. 
Bcwes^  2  Bos.  k  P.  SOO ;  Booker  v.  Allen,  2  R.  &  M.  270 ;  s.  c.  9  Law 
J.  Rep.  Chanc.  190 ;  and  Cole  ▼.  Scottj  1  Hall  &  Tw.  477,  and  1  Mae. 
&  Gor.  518 ;  b.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  63. 

Mr.  Stuart  and  Mr.  Sieere,  for  the  administrator  of  the  late  Mrs. 
Mellersfa,  and  for  her  son,  WUIiam  Meliersh  the  younger,  contended 
that,  according  to  the  tme  construction  of  the  agreement  of  the  24th 
of  April,  1835,  the  charge  of  2000^  on  his,  W.  Mellersh's,  own  estate 
was  in  the  nature  of  a  mortgage  or  first  charge,  and  that  the  testator's 
will  was  merely  referred  to  as  a  mode  in  which  he  meant  to  settle  or 
dispose  of  the  same,  and  that  in  this  suit  the  court  bad  no  right  to 
depart  from  the  terms  of  the  agreement,  but  must  act  in  conformity 
therewith.  The  parties,  if  dissatisfied  with  the  terms  of  the  agree- 
ment and  subsequent  deeds,  must  file  a  bill  to  set  the  same  aside, 
and  could  not  have  that  relief  in  this  suit  Ashurst  v.  MiU^  7  Hare, 
503 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  129. 

Mr.  J.  Parker  and  Mr.  Hoffmwi,  for  James  Meliersh  and  Jane  Mel- 
iersh, the  two  other  children  of  the  late  Mrs.  Meliersh,  adopted  the 
0ame  line  of  argument,  claiming  the  2000/.  and  interest  as  a  first 
charge  on  the  produce  of  the  Rock  Mill  estate.  Perkins  ▼.  MkMe^ 
tkwaitey  1  P.  Wms.  274. 

Lord  Cranworth,  V.  C.     There  are  two  or  three  points  in  this 
case.     The  main  point  is,  that  which  Mr.  Wood  has  last  started,  as 
to  what  was  the  effect  of  the  agreement  and  the  two  deeds  that  were 
executed  in  1835  by  Meliersh  and  John  Shurlock  Stilwell,  the  other  ex- 
ecutor. Now,  I  confess  upon  that,  after  all  that  I  have  heard,  and  given, 
I  hope,  due  attention  to,  I  cannot  say  I  entertain  any  doubt  about  it 
Meliersh  was  one  of  the  executors ;  there  was  a  large  sum  due  from 
his  assets ;  he  could  not  act  honestly  without  paying  all  those,  but 
he  had  of  his  own  a  real  estate,  that  was  no  part  of  the  assets  of  the 
testator  at  all ;  if  he  had  liked  it,  he  might  have  made  a  voluntary 
settlement  on  his  family  of  that  real  estate,  and,  subject  to  claims 
that  might  have  been  made  to  set  it  aside  as  being  fraudulent,  that 
urould  have  been  a  good  disposition  of  it     One  of  the  modes  which 
he   adopted  to  apply  a  portion  of  the  assets  was  in  setting  apart 
3000^  for  the  benefit  of  his  own  wife  and  children,  who  were  prior 
objects  to  that  which,  in  honesty,  he  ought  perhaps  to  have  paid  first; 
but  having  in  his  hands  his  own  real  estate,  he  is  minded  to  be  honest 
to  a  certam  point,  but  no  further.     He  says,  <<  I  will  give  up  my  real 
estate ;  but  I  give  it  up  only  on  these  terms :  I  will  not  give  it  to  be 
administered  in  discharge  of  my  debts  as  assets  to  those  who  claim 
under  the  testator,  but  I  vnSL  settle  it  so  that  it  shall  discharge  those 
assets  from  any  of  the  ultimate  claims  there  will  be  for  this  2000/L; 
with  regard  to  the  intermediate  claimants  they  must  get  it  from  me 
as  virell  as  they  can.    I  convey  that  estate  in  that  way."     I  know  of 
no  principle  of  law  that  can  prevent  him  so  doing,  for  just  the  same 
power  whidi  he  had  of  settling  it  absolutely,  quite  irrespective  of 
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this  will,  enables  bim  to  make  any  terms  be  ]ike8,<and  to  say  it  shall 
go  in  discharge  of  that  portion  of  her  demand  out  of  the  assets : 
cujii^  est  dare  ejus  est  disponere.  He  might  have  done  what  he  pleased 
with  it,  only  saying  that  shall  liquidate  your  demand  for  2000/.  Now, 
Mr.  Wood  has  made  two  or  three  suggestions :  in  the  first  place,  he 
says,  ^'  Why,  it  is  contrary  to  all  the  princif^es  of  the  court,  because 
an  executor  cannot  take  upon  himself  to  pay  pne  legatee  in  prefer- 
ence to  another,  still  less  one  residuary  legatee ;  if  he  does  so,  that 
residuary  legatee  will  be  bound  to  account"  Why  do  we  say  he 
must  not  pay  one  in  preference  to  the  other?  Perhaps  if  we  were  to 
analyze  that  to  the  bottom,  that  is  not  quite  true ;  the  truth  is,  that 
when  he  pays,  he  hands  over  what  the  court  will  be  bound  to  say  are 
the  assets  of  the  testator  that  have  come  to  his  hands.  But  that  is 
out  of  the  question  here.  If  the  residuary  legatee  had  got  any  thing 
into  her  hands  which  ever  was  part  of  the  testator's  assets,  she  would 
be  bound  to  be  an  accounting  party  for  that,  and  would  only  take 
that  which  would  come  to  her  as  her  share  of  the  residue.  It  would 
be  a  hypercriticism  to  refine  upon  that  expression,  but  I  doubt,  when 
one  looks  at  it  quite  accurately,  whether  it  is  correct  to  say  he  could 
not  pay ;  if  you  could  show  that  that  which  he  paid  really  could  not 
by  any  possibility  ever  be  made  to  represent  the  assets  of  the  testa- 
tor, perhaps  that  expression  would  not  be  accurate.  I  do  not  speco- 
late  about  that — that  is  an  over-refinement  which  we  may  throw 
overboard ;  because  here  to  speak  of  this  estate  as  ever  having  been 
the  assets  of  the  testator  is  absurd.  I  asked  whether  this  was  any 
thing  that  ever  was  purchased  with  the  assets.  It  was  no  such  thing; 
it  was  his  own  real  estate,  as  to  which,  finding  he  was  indebted  to 
the  testator's  assets,  he  was  minded  to  be  honest  to  a  certain  extent 
only,  —  ^'  I  will  not  try  to  keep  the  thing,  but  this  shall  be  paid  in  a 
particular  way ; "  in  other  words,  he  makes  the  settlement,  and  I  think 
that  settlement  is  perfectly  valid. 

But,  then,  Mr.  Wood  says  this :  all  the  testator  meant  to  do  was  to 
pay  so  much  as  the  wife  was  entitled  to  in  respect  of  the  2000/.,  and 
she  was  not  entitled  to  sq  much  as  2000/.,  because  the  sum  thai 
would  be  coming  to  her  would  be  only  one  fourth  of  the  residue, 
minus  the  1000/.  she  had  already  received.  Now,  the  residue  was  a 
sum  of  above  12,000/.  Therefore  she  would  have  somewhat  more 
than  3000/.,  or  deducting  1000/.,  somewhat  more  than  2000/.  I  do 
not  think  if  she  was  not  entitled  to  2000/.  that  it  makes  any  differ- 
ence, because  the  owner  of  this  estate  chooses  to  settle  it  in  a  way 
that  he  calls  a  discharge  of  the  legacy ;  but  the  trusts  are  the  same 
trusts  as  in  the  same  will  are  declared  with  respect  to  the  sura  of 
2000/.  Therefore,  whether  she  was  entitled  to  the  sum  of  2000/. 
under  the  will  or  not,  seems  to  me  entirely  immaterial. 

Then  Mr.  Wood  very  ingeniously  tried  to  liken  this  to  the  case  of 
a  party  -having  an  absolute  power  of  appointing,  and  the  fund  going 
over  if  he  does  not  appoint ;  that  is  to  say,  a  power  to  make  the  es- 
tate bis  own  if  he  chooses  to  exercise  that  power ;  then  when  he  has 
done  that,  but  has  not  done  that  which  if  he  bad  done  as  ownct, 
after  having  reduced  it  into  possession,  would  have  made  it  assets, 
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this  court  fastens  upon  it  and  says,  if  you  exercise  that  power  so  as 
to  dispose  of  it  as  if  you  were  owner,  it  shall  be  liable  to  the  inci- 
dents of  ownership,  and  your  debts  shall  be  paid  out  of  it  Now, 
how  is  that  to  be  applied  to  this  case?  This  party  is  the  owner  of 
the  estate ;  there  is  no  doubt  about  it  He  is  willing  and  minded  to 
settle  it,  and  does  settle  it  in  a  particular  way.  I  confess,  in  that  gen- 
eral view  of  the  case  I  entertain  no  doubt;  therefore  this  decree  must 
be  framed  upon  the  footing  that  I  make  a  declaration  to  that  effect 
What  is  the  consequence  of  that  ?  Here,  I  go  along  with  Mr*  Wood 
The  truth  is  this,  it  is  taken  out  of  the  assets  altogether;  it  has  got 
into  the  court  irregularly,  and  one  cannot  shut  one's  eyes  to  that  I 
do  not  know  in  what  way  it  came  in ;  but  it  must;  be  taken  out  as 
being  something  which  never  strictly  constituted  assets.  If  there  was 
a  fund  sufficient  to  satisfy  every  thing,  it  will  go  in  liquidation  of  the 
daim  for  the  ultimate  portion  of  the  residue ;  but  in  truth  it  has  never 
been  in  court  as  assets  to  be  administered;  it  must  be  taken  out. 
What  is  to  be  taken  out?  In  my  opinion,  nothing  is  to  be  taken  oat 
but  the  net  produce  of  that  estate.  Whatever  that  estate  produced 
net  will  belong  to  the  settlement  that  was  made  by  these  transactions 
in  1835,  and  proper  inquiry  must  be  made  for  ascertaining  that  I 
am  stating  the  principle ;  probably  the  minutes  are  so  complicated  it 
may  be  better  to  speak  to  them  again.  Having  stated  that,  I  think  it 
is  intelligible. 

Now,  the  remaining  question  is,  the  question  of  republication  of  the 
will.  Mr.  Parker  said  he  would  look  for  a  case  on  the  subject  As  at 
present  advised,  I  do  not  think  there  can  be  any  such.  I  will  suspend 
zny  judgment  so  far  that  if  any  authority  can  be  shown  to  me,  I  will 
not  at  all  hesitate  to  retract  what  I  am  going  to  say. 

[Mr,  Parker  stated  that  he  had  been  unable  to  find  such  a  case.] 

Lord  Cranworth,  V.  C.  In  my  opinion,  then,  when  it  is  said  a 
codicil  republishing  a  will,  or  confirming  a  will,  makes  the  will  speak 
from  the  time  of  republication,  that  does  not  mean  that  you  are  to 
Tead  the  will  in  any  way  diflerent  from  the  mode  in  which  it  would 
have  been  read  if  the  testator  had  died  the  moment  after  he  had  exe- 
cuted it  What  absurdities  otherwise  would  arise.  '  Suppose  I,  by 
my  will,  say  I  give  500^  to  the  present  treasurer  of  Lincoln's  Inn,  and 
this  day  twelve  months  I  republish  my  will,  does  that  alter  the  party 
Vi/'ho  is  to  take  the  legacy?  That  must  be  so,  if  it  is  to  read  as  if  I 
had  written  it  over  again ;  the  ^  present"  treasurer  would  be  a  differ- 
ent person.  So  I  conceive  if  I  had  said,  I  devise  all  the  estates  of 
ivhich  I  am  now  seized.  I  afterwards  purchase  lands,  and  republish 
my  will.  I  confess  I  think  the  same  principle  applies  as  governed 
Lord  Cottenham,  in  Cole  v.  Scott.  My  will  must  be  read  in  the  same 
w^y  as  if  I  had  said,  I  give  all  the  lands  of  which  I,  on  this  34th  day 
at  March,  1851,  am  seized,  and  if  I  republish  that  in  1852,  it  will  stiU 
foe  read  just  as  it  was  before ;  it  will  refer  only  to  that  which  is  there 
mentioned.  Now,  the  cases  in  which  this  question  has  often  arisen, 
mnd  with  which  we  are  familiar,  are  these :  where  a  party  says  by  his 
1,  <<  I  give  all  my  lands,"  what  does  that  mean  ?    All  the  lands  that 
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I  have  power  to  give  When,  a  year  afterwards,  I  republish  that  will, 
baviiiff  intermediately  purchased  lands,  it  will  apply  to  the  after-par* 
chased  lands*  It  is  to  be  read  just  as  if  I  had  pat  in  those  words, 
^<  all  the  estates  which  I  had  power  to  give."  Therefore,  it  seems  to 
me  that  the  distinction  is  manifest  between  an  express  date  or  aa 
express  name  fixed  upon.  Yon  cannot  alter  that  by  saying  you 
republish  the  will  at  a  diff^ent  time.  You  do  republish  it  so  as  to 
make  it  operate  fr(»n  that  other  later  time,  and  if  there  be  any  legal 
e&ct,  that  is  brought  to  operate  by  what  has  taken  place  in  the  mean 
time,  you  have  the  benefit  of  that  Bat  yoa  cannot  alter  the  mean* 
ing  of  the  will,  which  you  will  be  doing  if,  by  republishing  the  will^ 
you  are  to  treat  the  testator  as  having  meant  something  by  his  will 
difierent  from  that  which  he  has  there  expressed.  With  regard  to 
the  case  in  the  Court  of  Error  of  Williams  v.  GoodtitlSj  I  think  that  is 
all  perfectly  intelligible  and  right  A  testator  there,  ander  the  old 
state  of  the  law,  devises  all  his  lands;  that  passes  sdi  he  was  then 
seized  of;  he  republishes  his  will  afterwards  by  a  codicil,  the  legal 
e£fect  of  that  is  to  pass  after-purchased  land,  because  the  wiU  speaks 
from  that  time.  In  both  cases  it  means  all  the  lands  he  had  power 
to  dispose  of  by  law.  The  effect  could  not  be  altered  by  the  oircum* 
stance  that  in  his  codieil  he  truly  recites  that  by  his  wiU  he  bad  de- 
vised all  he  was  then  seized  of;  it  only  states  what  is  the  legal  eifisct 
of  his  will.  He  republishes  his  will ;  the  legal  effect  of  repablishing  it 
must  have  its  full  operation.  It  does  not  seem  to  me  that  that  case 
at  all  presses  upon  me.  I  was  turning  in  my  mind  whether  I  coold 
recollect  any  cases  in  which  tiiere  was  this  sort  of  devise,  ^  I  give  to 
all  my  present  children,"  then  an  afterwbora  child,  and  a  codicil  re- 
publishing the  will ;  certainly,  according  to  my  impression,  that  would 
not  give  to  the  after-born  child.  I  am  not  clear  that  that  would  quite 
govern  the  case,  because  the  courts  have  stretched  a  good  deal  about 
children  in  a  way  that  they  have  not  done  in  other  cases.  I  rather 
think  it  would  not  At  the  same  time,  I  was  not  prepared  for  this 
sort  of  aj^ment,  and  have,  therefore,  not  looked  into  the  point  If 
upon  looking  into  it,  or  being  assisted  by  any  suggestion  from  coun- 
sel on  one  side  or  the  other,  any  thing  should  be  brought  to  my  mind 
to  show  I  am  wrong,  I  should  be  most  ready  to  acunit  it,  and  the 
more  so,  because  I  do  firmly  believe  that  this  would  have  been  what 
the  testator  would  have  wished  to  do  if  his  attention  had  been  called 
to  it  I  think,  although  I  cannot  so  construe  what  he  has  written,  1 
do  form  a  very  shrewd  guess  as  to  what  he  would  have  written  if  his 
attention  had  been  called  to  it,  and  he  would  have  wished  to  write 
something  which  would  have  the  meaning  that  it  is  contended  the  re- 
publication of  the  will  does  sive  to  it  I  do  not  find  that  within  the 
fbar  comers  of  the  will,  theremre  I  do  not  act  upon  it  as  the  intention 
which  is  to  govern  me. 

As  to  the  costs  of  the  receiver's  petition,  I  understand  tiie  r^iistrar 
to  be  of  opinion  that  the  petition  ought  not  to  have  been  presented; 
the  costs  will  therefore  be  refused. 
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Tryb  v.  Trye.* 

March  10,  1851. 

Receiver —  Sheriff —  Fieri  Facias —  Rent  —  Action^  Application  to 

stay. 

Upon  an  application  by  the  sheriff,  who  was  no  party  to  this  suit,  the  coart  refused  to  re- 
strain the  plaintiff  from  prosecuting  an  action  at  law  against  him  to  obtain  payment  of  a 
som  of  money  reserved  for  rent,  which  the  sheriff,  npon  the  stay  of  the  action,  offered  to 
pay  into  court,  and  which  waa  part  of  a  lar^^er  snm  of  money  levied  under  a  writ  of  fieri 
facias  issued  npon  a  judgment  obtained  m  an  action  at  law  by  a  stranger  against  the 
tenant  of  the  estate  which  the  plaintiff  in  this  suit  claimed,  and  over  which  a  receiver 
had  been  appointed. 

The  motion  was  made  in  this  suit  by  the  sheriff  of  Sorrey,  who 
was  no  party,  asking  that  an  action  at  law,  which  had  been  brought 
against  him  by  John  Trye,  the  plaintiff,  might  be  stayed  npon  his 
paying  into  conrt  a  sum  of  35/.  which  was  sought  to  be  recovered, 
and  which  had  come  into  his  hands  under  the  following  circum- 
stances :  — 

In  the  case  of  Newman  v.  Taylor^  which  was  an  action  at  law,  Mr. 
Newman  obtained  a  judgment  for  a  debt  due  to  him  from  James 
Taylor,  the  tenant  of  certain  lands  claimed  by  John  Trye,  the  plain* 
tiff  in  this  cause. 

On  the  29th  of  August,  1850,  a  fieri  facias  was  issued  upon  the 
judgment,  and  lodged  with  the  sheriff  of  Surrey,  who  levied  under 
the  writ,  and  after  satisfying  the  expenses  out  of  the  money  raised, 
he  retained  a  sum  of  35^,  being  the  amount  of  six  months'  rent  due 
t^  the  landlord,  and  paid  over  the  balance  amounting  to  45/.  9«.  6dL 
to  Newman,  the  plaintiff  at  law. 

On  the  26th  of  October,  John  Stokes,  the  receiver  in  this  cause, 
gave  the  sheriff  notice  that  he  claimed  the  35/.  as  receiver.  The 
plaintiff  also  demanded  the  rent  from  the  sheriff,  and  brought  an 
action  at  law  against  him  to  compel  the  payment,  and  the  sheriff, 
though  he  was  no  party  to  the  cause,  gave  this  notice  of  motion,  the 
object  of  which  was  to  obtain  a  discontinuance  of  the  action  upon 
hi3  paying  the  35/.  into  court,  which  he  offered  to  do. 

JJdr.  Elderton  appeared  in  support  of  the  motion. 

Mr.  Turner  and  Mr.  Hall^  contra.  The  action  is  brought  against 
the  sheriff  because  he  has  paid  the  sum  of  45/.  9s.  6d.  to  Mr.  New- 
man. A  receiver  has  been  appointed  in  this  suit  at  the  instance  of 
the  plaintiff,  who  has  given  the  sheriff  notice  that  there  is  115/.  due 
on  account  of  rent.  The  sheriff  has  exceeded  his  duty ;  he  has  sold 
the  manure,  which  ought  to  have  been  consumed  on  the  farm,  for 
little  or  nothing,  though  the  plaintiff  paid  for  it  when  he  took  posses- 
sion of  the  farm  in  January,  1850,  and  it  was  therefore  the  plaintifi^s 
property;  but,  notwithstanding  all  this,  the  sheriff,  who  i3  no  party  to 
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this  cause,  asks  that  the  plaintiff  may  be  restrained  from  prosecuting 
the  action.  In  Bock  v.  Cbokj  2  PhiL  691,  an  application  somewhat 
similar  to  the  present  was  made,  but  it  was  dismissed,  with  costs. 

Mr.  Etderton^  in  reply.  The  case  cited  has  no  application  to  the 
present  The  sheriff  is  willing  to  defend  the  action  which  has  been 
brought  against  him  at  law  if  the  receiver  will  withdraw  the  notice 
he  has  given ;  which  cannot  otherwise  be  done  without  the  sheriff 
incurring  a  contempt  of  court,  in  consequence  of  the  plaintiff  having 
obtained  the  receiver. 

The  Master  of  the  Rolls.  The  sheriff  is  a  stranger  to  the 
cause,  seeking  to  be  protected  against  the  receiver  who,  though  he  has 
been  served,  does  not  appear.  The  sheriff  has  not  served  any  of  the 
parties  to  the  suit,  yet  he  asks  to  be  protected  against  the  receiver,  to 
whom  he  must  either  pay  the  money  or  incur  a  contempt.  I  cannot, 
therefore,  make  any  order;  but,  on  the  contrary,  I  must  refuse  the 
application,  with  costs. 


Lane  v,  Smith.^ 

Maj  8, 1851. 

PUa  of  Bankruptcy. 

Flea,  to  a  bill  for  specific  performance  of  a  contract,  of  the  defendant's  bankraptcr,  which 
took  place  after  the  filing  of  the  bill,  allowed.  Objections  to  die  form  of  the  plea  o?er- 
ruled. 

In  August,  1839,  the  defendant  applied  to  the  plaintiff  to  get  a 
promissory  note  discounted  for  him,  and  it  being  necessary  for  that 
purpose  that  the  plaintiff  should  indorse  the  note,  it  was  agreed  that 
the  defendant  should  deposit  with  the  plaintiff  three  several  deben- 
tures and  shares  which  he  possessed  in  the  Swansea  Waterworks 
Company,  as  an  indemnity  by  way  of  equitable  mortgage,  and  an 
agreement  in  writing,  dated  the  27th  of  August,  1839,  was  accord- 
ingly executed  by  the  parties,  whereby,  after  reciting  that  the  plain- 
tiff had,  at  the  application  and  request  of  the  defendant,  agpreed  to 
indorse  the  said  promissory  note,  and  that  the  plaintiff  had  agreed 
to  procure  the  same  to  be  discounted  for  the  defendant,  upon 
conditioik  that  the  plaintiff  should  be  indemnified  from  all  liabil- 
ity upon  and  in  respect  of  the  note  in  manner  thereinafter  men- 
tioned, it  was  by  the  said  memorandum  of  agreement  witnessed, 
that,  in  pursuance  of  the  said  agreement,  the  defendant  did 
thereby  declare  and  agree  to  and  with  the  plaintiff,  that  all  those 
three  several  debentures  of  the  Swansea  Waterworks  Company, 
and  numbered   respectively,  15,  16,  and  17,  each  for  the   sum  of 
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SOO^,  and  specially  granted  by  the  said  corporation  in   considera- 
tion of  2002.  lent  ana  advanced  thereto  by  the  defendant,  and  all 
the  rights  title,  and  interest  of  the  defendant  in  and  to  the  said  water- 
works under  and  by  virtue  of  the  said  several  debentures,  should 
stand  and  be  charged  and  chargeable  with  the  payment  of  the  said 
sum  of  200Z.,  and  all  costs  and  expenses,  interest,  and  damages  which 
the  plaintiff  should  or  might  sustain,  or  be  liable  to  pay  under  and  by 
virtue  of  his  indorsement  of  the  said  note,  in  case  the  same  should 
not  be  paid  by  the  defendant  when  the  same  should  become  due,  not 
exceeding  in  the  whole  the  sum  of  500/.     And  the  defendant  further 
agreed  with  the  plaintiff,  that  in  case  the  note  should  be  dishonored, 
then,  that  the  defendant  would,  on  demand,  execute  such  transfer  or 
transfers  of  the  said  several  debentures  to  the  plaintiff,  or  his  nominee 
or  nominees,  as  the  plaintiff,  his  executors  or  administrators,  should 
or  might  require,  and  as  were  provided  by  the  act  of  Parliament,  7 
Will.  4,  c.  52,  (being  the  act  incx)rporating  the  Swansea  Company,) 
and  which  trari^fer  or  transfers  should  be  prepared  by  the  plaintiff  at 
the  expense  of  the  defendant.     And  it  was  declared  that  the  plaintiflE^ 
ill  case  the  note  should  be  dishonored,  should  have  an  unrestricted 
power  of  sale  of  all  the  several  debentures,  &c     The  plaintiff  indorsed 
the  note,  and  procured  the  same  to  be  discounted,  and  paid  to  the 
defendant  the  proceeds ;  but  the  note  on  coming  to  maturity  ^as  dis- 
honored, and  the  plaintiff  was  obliged  to  pay  it     The  bill  in  this 
cause  was  filed  in  January,  1840,  praying  that  the  defendant  might 
be  decreed  specifically  to  perform  the  agreement  of  the  27th  of  Au- 
gust, 1839,  and  to  make  and  execute  to  the  plaintiff  such  transfer  of 
the  debentures  as  was  provided  by  the  agreement ;  but,  in  cqnse* 
qnence  of  the  debentures  not  being  worth  any  thing  at  that  time,  the 
suit  was  not  prosecuted.     The  shares  of  the  company  had,  however, 
become  more  valuable,  and  in  April  last,  proceedings  were  taken  by 
the  plaintiff  to  prosecute  the  suit     It  appeared  that  the  defendant 
became  bankrupt  in  1846,  and  he  now  put  in  the  following  plea  to 
the  bill :    ''  This  defendant,  by  protestation,  not  confessing  or   ac- 
knowledging all  or  any  oT  the  matters  and  things  in  the  said  com- 
plainant's said  bill  to  be  true,  in  such  manner  and  form  as  the  same 
are  therein  and  thereby  alleged,  for  plea  unto  the  said  bill  saith,  that 
before  and  on  the  1st  of  June,  1846,  and  thenceforth  continually  until 
and  at  and  after  the  time  of  issuing  the  fiat  in  bankruptcy  hereinafter 
mentioned,  this  defendant  was  a  dealer  and  chapman,  and  a  trader, 
to  wit,  a  newspaper  proprietor  and  printer,  within  and  subject  to  the 
statutes  then  in  force  concerning  bankrupts,  and,  as  such  trader,  be- 
came and  was,  after  the  making  and   passing  and  coming  into  force 
of  a  certain  act  of  Parliament  made  and  passed  in  a  session  of  Par- 
liament holden  in  the  fifth  and  sixth  years  of  the  reign  of  her  majesty 
Queen  Victoria,  intituled  *  An  Act  for  the  Amendment  of  the  Law 
of  Bankruptcy,'  to  wit,  on  the  day  and  year  last  aforesaid,  indebted 
to  certain  persons,  subjects  of  this  realm,  trading  under  the  firm  of 
Bowers,  Brothers,  &  Co.,  in  the  sum  of  50^  and  upwards,  for  a  true 
and  just  debt ;  and  thereupon  this  defendant,  so  being  such  trader, 
and  being  and  continuing  so  indebted  as  aforesaid,  after  the  coming 
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into  force  of  the  said  act,  to  wit,  on  the  2d  of  June,  1846,  filed  in  the 
office  of  the  secretary  of  bankrupts  of  the  lord  high  chancellor  of 
Great  Britain  a  declaration  in  writing,  signed  by  thi^  defendant,  and 
attested  by  Edward  Stride,  a  solicitor  ^of  her  majesty's  Court  of 
Queen's  Bench,  that  this  defendant  was  unable  to  meet  his  engage- 
ments, the  said  declaration  then  being  a  declaration  in  writing  in  the 
form  mentioned  and  specified  in  that  behalf  in  the  schedule  annexed 
to  the  said  act,  and  the  defendant  thereby  became  and  was  a  bank- 
rupt within  the  true  intent  and  meaning  of  the  statutes  in  that  case 
made  and  provided ;  and  thereupon,  the  said  debt  continuing  due,  to 
wit,  on  the  8th  of  June,  1846,  and  after  the  making  and  passing  of  an 
act  of  Parliament  made  and  passed  in  a  session  of  Parliament  holden 
in  the  seventh  and  eighth  years  of  the  reign  of  her  said  majesty 
Queen  Victoria,  intituled  '  An  Act  to  amend  the  Law  of  Insolvency, 
Bankruptcy,  and  Execution,'  the  Right  Hon.  John  Singleton  Baron 
Lyndhurst,  then  being  lord  high  chancellor  of  Great  Britain,  upon 
reading  the  petition  made  to  him  in  writing  by  this  defendant,  duly 
made  and  issued  his,  the  said  lord  chancelloi^s,  fiat  in  bankruptcy, 
under  his  hand,  directed  to  her   majesty's  District  Court  of  Bank- 
ruptcy at  Bristol,  whereby  the  said  lord  chancellor  authorized  the 
prosecution  of  the  said  fiat  in  the  said  District  Court  of  Bankruptcy, 
as  by  the  said  fiat  duly  signed  of  record,  and  now  in  the  said  Court 
of  Bankruptcy,  reference  being  thereto  had,  will  fully  appear ;  and  the 
said  fiat  was  then  forthwith  issued  and  transmitted,  by  the  said  lord 
chancellor's  secretary  of  bankruptx^y,  to  the  said  District  Court  of 
Bankruptcy,  and  by  virtue  of  the  said  fiat,  and  by  force  of  the  stat« 
ute  ,in  such  case  made  and  provided,  Henry  John  Stephen,  seijeant- 
at-law,  then  being  a  com;nissioner  of  the  said  District  Court  of  Bank- 
ruptcy, and  appointed  by  virtue  of  the  statute  in  such  case  made  and 
provided,  and  having  duly  taken  the  oath  in  the  presence  of  the  lord 
nigh  chancellor,  as  prescribed  and  appointed  to  be  taken  by  commis- 
sioners of  bankruptcy  according  to  the  statute  in  such  case  made  and 
provided,  afterwards,  to  wit,  on  the  15th  of  June,  1846,  did,  in  due 
form  of  law,  find  and  adjudge  that  this  defendant  had  become  and  was 
a  bankrupt,  according  to  the  true  intent  and  meaning  of  the  statute 
in  that  behalf  concerning  bankrupts,  before  the  issuing  of  the  said 
fiat,  and  did  thereupon  then  adjudge  and  declare  this  defendant  to  be 
a  bankrupt  accordingly,  as  by  the  said  adjudication  now  remaining  of 
record  in  the  said  Court  of  Bankruptcy,  reference  being  thereunto  had, 
will  more  fully  appear;  and  before  and  at  the  time  of  making  the 
said  adjudication,  one  Thomas  Rennie  Hutton  was  and  still  is  one 
of  the  official  assignees  of  the  said  District  Court  of  Bankruptcy,  and 
duly  noininated  and  appointed  by  the  lord  high  chancellor  of  Great 
Britain,  according  to  the  statute  in  that  case  made  and  provided; 
and  this  defendant  further  saith,  that  afterwards,  to  wit,  on  the  said 
16th  of  June,  1846,  the  said  Henry  John  Stephen,  so  being  such  com- 
missioner as  aforesaid,  by  writing  under  his  hand,  appointed  the  said 
Thomas  Rennie  Hutton  to  be  the  official  assignee  of  the  estate  and 
efifects  of  this  defendant  under  the   said  fiat^  to  act  with  the    as- 
signee or  assignees  to  be  thereafter  chosen  by  the  creditors  of   the 
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defendant,  as  by  the  memorandum  of  appointment  now  remaining 
of  record  in  the  said  Court  of  Bankruptcy,  reference  being  there- 
unto had,  will  more  fully  appear. 

"  And  this  defendant  further  says,  that  afterwards,  to  wit,  on  the 
16th  of  June,  1846,  the  said  District  Court  of  Bankruptcy  caused 
notice  of  the  said  adjudication  to  be  given  and  published  in  the  Lon- 
don Gazette,  and  thereby  appointed  two  public  sittings  of  the  said 
District  Court,  to  be  holden  at  the  Bristol  District  Court  of  Bank- 
ruptcy, in  the  city  of  Bristol,  for  t#ls  defendant  to  surrender  and  con- 
form, the  last  of  which  sittings  was  appointed  for  and  on  a  day  not 
less  than  thirty  days,  and  not  exceeding  sixty  days,  from  such  adver- 
tisement, and  the  first  of  the  said  sittings  was  thereby  appointed  to 
be  holden  on  the  2d  of  July,  1846,  which  said  last-mentioned  day 
was  the  day  limited  for  the  surrender  of  this  defendant ;  and  this  de- 
fendant was  thereby  required  to  surrender  himself  to  Henry  John 
Stephen,  serjeant-at-law,  one  of  her  majesty's  commissioners  of  the 
Court  of  Bankruptcy  for  the  Bristol  district,  on  the  day  and  year  last 
aforesaid,  at  one  o'clock  in  the  afternoon  precisely ;  and  the  second 
of  the  said  sittings  was,  by  the  said  notice,  appointed  to  be  held  on 
the  3d  of  August,  1846,  at  one  o'clock  precisely ;  and  at  each  of  the 
said  sittings  this  defendant  was  to  make  a  full  discovery  and  disclo- 
sure of  his  estate  and  effects,  and  the  creditors  of  this  defendant  were 
to  come  prepared  to  prove  their  debts,  and  at  the  first  sitting  to 
choose  assignees,  and  at  the  last  sitting  this  defendant  was  required 
to  finish  his  examination.  And  this  defendant  further  saith,  that  the 
said  first  sitting  was  duly  holden  at  the  time  and  place  so  appointed ; 
and  at  the  first  of  the  said  sittings,  to  wit,  on  the  said  2d  of  July,  1846, 
at  the  District  Court  of  Bankruptcy  aforesaid,  the  said  Henry  John 
Stephen,  so  being  such  commissioner  as  aforesaid,  adjourned  the  said 
sitting  until  the  8th  of  July,  1846,  at  one  o'clock  in  the  afternoon 
precisely,  at  the  District  Court  of  Bankruptcy  aforesaid;  and  the 
said  adjourned  sitting  was  duly  holden  at  the  time  and  place  last 
aforesaid ;  and  at  the  said  adjourned  sitting,  to  wit,  on  the  8th 
of  July,  1846,  at  the  District  Court  of  Bankruptcy  aforesaid,  this 
defencfant  then  remaining  and  continuing  a  bankrupt,  Richard 
Douglas  Oough  and  George  Grant  Francis  were  nominated  and 
chosen  by  the  major  part  in  value  of  the  creditors  of  this  defend- 
ant who  had,  under  the  said  fiat,  proved  their  debts  to  be  10/.  and 
upwards,  to  be  assignees  of  the  estate  and  effects  of  this  defendant; 
and  afterwards,  to  wit,  on  the  said  8th  of  July,  1846,  the  said  Henry 
John  Stephen,  so  being  such  commissioner  as  aforesaid,  approved  of, 
and  ratified  and  confirmed,  the  said  choice,  and  appointed  the  said 
Richard  Douglas  Gough  and  Greorge  Grant  Francis  assignees  of  the 
estate  and  effects  of  this  defendant  accordingly ;  and  that  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Richard  Douglas 
Gough  and  George  Grant  Francis,  by  Edward  Strick,  their  attorney, 
accepted  the  said  trust  and  appointment,  as  by  the  memorandum  of 
the  said  nomination  and  choice,  and  of  the  said  approval  and  appoint- 
xneivt,  and  of  the  said  acceptance  of  the  said  trust  and  appointment, 
now  respectively  remaining  of  record  in  the  said  Court  of  Bankruptcy, 
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reference  being  thereunto  had,  will  fully  appear ;  and  by  reason  of  the 
said  premises,  and  by  force  of  the  statutes  in  such  case  made  and  pro* 
vided,  the  said  Thomas  Rennie  Hutton,  and  the  said  Richard  Douglas 
Gough  and  George  Grant  Francis,  then,  and  after  the  right,  if  any, 
of  the  said  complainant  to  the  specific  performance  of  the  agreement 
in  the  said  bill  mentioned,  accrued,  became  and  were  and  are  now 
assignees  of  the  estate  and  effects  of  this  defendant  as  such  bank- 
rupt as  aforesaid;  all  which  matters  and  things  this  defendant 
doth  plead  to  the  said  complainallt's  said  bill,  and  to  the  discovery 
and  relief  therein  prayed  by  him  against  this  defendant,  and  humbly 
prays  the  judgment  of  this  honorable  court  whether  he  ought  to  be 
compelled  to  make  any  fuither  or  other  answer  to  the  said  complain- 
ant's said  bill."  The  plea  was  set  down,  and  now  came  on  for  argu- 
ment 

JL  Palmer  and  T.  H,  Hale,  for  the  plea,  cited  Turner  v.  Robinson^ 
1  Sim.  &  S.  3 ;  Sergrove  v.  Mayhew^  2  Mac.  &  G.  97 ;  and  Robertson 
y.  Southgate^  6  Hare,  556. 

Martindale,  for  the  plaintiff,  objected  that  the  plea  was  uncertain 
and  insufficient,  inasmuch  as  it  did  not  sufficiently  set  out  the  facts 
relating  to  the  bankruptcy,  or  state  the  statutes  under  which  the  defend- 
ant became  a  bankrupt  The  plaintiff  cannot  take  issue  upon  that 
It  does  not  sufficiently  appear  at  what  time  he  was  indebted  to  sev- 
eral persons,  as  in  the  plea  mentioned.  The  words  "last  aforesaid"* 
might  refer  to  the  time  of  the  passing  of  the  statutes  mentioned  in 
the  plea.  There  is  no  averment  in  the  plea  that  the  property,  which 
was  the  subject  of  the  suit,  is  vested  in  the  assignees.  The  act  of 
Parliament  empowering  the  company  to  raise  money  by  debentures 
required,  for  the  purpose  of  transferring  them,  that  the  transfer  should 
be  registered  in  the  transfer-book  of  the  company,  and  that  notice 
should  be  given  by  the  proper  officer.  The  probability  is,  that  the 
assignees  have  rejected  this  property  as  of  no  value.  If  a  supple- 
mental bill  were  filed  against  the  assignees,  they  would  probably 
disclaim  all  interest  in  the  property.  The  effect  of  the  agreement 
was  to  m^ke  the  bankrupt  a  trustee  for  the  plaintiff.  A  bankrupt 
cannot  plead,  in  bar  to  a  suit  for  specific  performance,  a  bankruptcy 
which  took  place  subsequently  to  the  filing  of  the  bill.  De  Minck- 
witz  v.  Udney^  6  Ves.  466.  In  Sergrove  v.  Mayhew^  the  plea  was  for 
want  of  parties.  In  this  case  it  is  in  bar  to  the  whole  bill,  on  the 
ground  that  the  defendant  has  no  interest 

Sir  John  Romilly,  M.  R.  The  objections  as  to  the  form  of  the 
plea  do  not  weigh  with  me.  It  is  very  much  in  the  ordinary  form  of 
a  plea  in  bankruptcy,  which  has  been  adopted  from  time  to  time.  I 
do  not  think  there  is  any  obscurity  in  respect  to  the  statutes  referred 
to  as  then  in  force,  or  in  the  use  of  the  words  « last  aforesaid."  The 
other  point,  as  to  the  vesting  of  the  shares  in  the  assignees,  is  of  more 
importance,  because  a  good  deal  turns  on  the  form  of  the  contmct 
But  I  think  the  provisions  of  the  act  of  Parliament  only  refer  to 
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assignments  by  conveyance  or  grant,  and  not  to  assignments  by  oper- 
ation of  law.  I  have  no  doubt  that  the  assignees  of  a  baukrapt 
would  be  entitled  to  his  shares,  without  an  entry  in  the  register  in  the 
form  required  by  the  act  There  was  no  necessity,  therefore,  to  state 
that  the  property  became  vested  in  the  assignees  of  the  bankrupt^ 
because  that  was  the  necessary  result  of  law  to  be  drawn  from  the 
facts  stated.  I  had  some  difficulty  with  respect  to  this  being'  a  plea 
of  subsequent  bankruptcy.  In  the  case  of  De  MinckwUz  v.  Udney 
it  was  held,  in  a  suit  for  specific  performance,  that  subsequent  insol- 
vency could  not  be  taken  advantage  of  by  plea.  But  in  Turner  v. 
Mobinsofiy  a  plea  of  subsequent  bankruptcy  was  allowed.  De  Minch' 
wiiz  V.  Udriey  was  not  cited  in  that  case,  and  it  was  not  a  bill  for 
specific  performance.  But  the  case  of  Sergrove  v.  Mat/hew  lays 
down,  that  where  a  party  loses  all  his  interest  after  the  filing  of  the 
bill,  the  objection  may  be  taken  by  plea.  The  same  principle  applies 
in  this  case  as  in  that,  circumstances  being  shown  why  the  suit 
should  not  go  on.  I  think  that  the  interest  of  the  defendant  passed 
to  his  assignees,  and  I  must,  therefore,  allow  the  plea. 


Morrison  v.  Hoppe.^ 

Febniaiy  14,  1651. 

TTta—  Qmstruction—  The  Words  '' Property y''  ^'Interest;' 

«  Dividends:' 

A  testator,  by  his  will,  devised  bis  ^  property/'  and  referred  to  the  income  by  the  words 
^*  diWdenda  "  and  "  interest : "  — 

ffeid,  that  bis  real  estate  was  included  in  the  word  "  property,''  notwithstanding  the  nso  of 
Uie  other  words. 

The  question  in  this  suit  was,  whether  real  estate,  of  which  a  tes 
tator  ivas  seized  at  the  date  of  his  will,  passed  by  the  word  "  prop- 
erty," or  descended  ^s  not  devised.  The  will  was  that  of  Mr.  Lemuel 
Kirkman,  and  was  dated  the  19th  of  April,  1820,  by  which  he  ap- 
pointed executors,  and  then  proceeded  thus :  "  It  is  my  will  that  my 
dear  w^ife  have  for  her  own  use  during  her  natural  life  400/.  per  annum, 
arising  from  stock  in  the  5/.  and  4/.  per  cents,  standing  in  my  name, 
and  at  her  death  to  cease,  and  the  principal  to  be  added  to  my  other 
property,  and  to  be  divided  equally,  shar^  and  share  alike,  to  each  of 
my  three  daughters,  Mrs.  Martha  King,  Mrs.  George  Biggs,  and  Mrs. 
E-  Tosswill,  and  I  give  to  each  of  them  60L  per  annum  arising  out 
of  the  stock  in  the  funds,  the  interest  arising  out  of  all  my  property. 
Now,  I  wish  it  to  be  so  understood,  that  the  property  so  left  to  my 
daughters  be  secured  to  them,  that  their  husbands  shall  have  no 
pow^er  whatever  to  control  or  constrain,  or  sell  or  mortgage  any  part 
of  the  property  left  to  each  of  my  daughters,  or  apply  it  to  any  other 

t  15  Jut.  737. 


200       COURTS  OF  CHANCERY,  1851. 

Morrison  v.  Hoppe. 

use,  but  that  the  executors  see  the  dividends  received  by  them,  and 
paid  to  my  daughters  regularly ;  and  in  case  of  the  death  of  either 
of  them,  and  at  the  death  of  each  of  their  husbands,  then  to  be  left 
in  trust  for  their  children,  and  at  the  age  of  twenty-one  to  have  share 
and  share  alike,  if  more  than  one  child  be  living.  And  I  wish  to  give 
to  the  Missionary  Society  for  spreading  the  gospel  at  home  in  the  vil- 
lages round  about  London,  lOZ.;  and  also  10/.  to  the  Bible  Society, 
and  5/.  to  the  Society  for  the  relief  of  the  Widows  of  Ministers,  held 
at  Spafields  Chapel,  and  5/.  to  the  school  of  Spafields  Chapel.  As 
there  will  be  a  considerable  residue,  viz.,  canal  shares,  of  the  annuities 
of  Mr.  J.  Lidley  and  Mr.  Grascoigne,  and  the  share  stock  from  the 
Equitable  and  Amicable  Society,  which,  and  all  other  remaining 
property,  to  be  consolidated  and  laid  out  in  the  public  funds,  or  in 
the  most  secure  and  profitable  way  possible  to  increase  the  property ; 
and  at  the  death  of  Mrs.  Kirkman,  to  be  divided,  share  and  share 
alike,  to  each  of  my  daughters,  and  at  their  death  to  each  surviving 
child  or  children,  share  and  share  alike,  to  be  so  secured  as  they  shall 
not  be  at  liberty  to  dispose  of  it^  or  to  alienate  the  property  from  them 
or  their  children.  Mind  this,  that  their  husbands  shall  have  no  power 
to  dispose  of  the  property  left  to  each*  of  my  daughters,  Mrs.  Martha 
King,  Mrs.  Selina  Creorge  Biggs,  and  Mrs.  Elizabeth  Tosswill,  either 
by  annuity,  mortgage,  or  any  thing  else ;  the  interest  to  be  received 
by  them  through  their  trustees." 

Wood^  Malinsj  Cairns^  Frith^  and  Tbulmitij  for  the  parties  interested 
under  the  will,  argued,  that  on  the  authority  of  Doe  d.  Wall  v.  Long- 
lands^  14  East,  378 ;  Doe  d.  Morgan  v.  Morgan^  6  B.  &  Cr.  512 ;  iSaii- 
marez  v,  Saumarez,  4  My.  &  C.  331 ;  Tfie  Midland  Counties  Railway 
Company  v.  Ostvin,  1  Coll.  74 ;  Ford  v.  Fordy  6  Hare,  486 ;  and  War' 
ner  v.  Warner^  15  Jur.  141 ;  s.  c.  2  Eng.  Rep.  68,  the  real  estate 
passed  by  the  terms  of  the  will. 

Roundell^  Palmer^  and  Selwyn^  for  the  co-heiresses  at  law  of  the 
testator,  argued  for  an  intestacy  as  to  the  real  estate;  and  relied  on 
Doe  d.  Bumey  v.  Rout^  7  Taunt  79,  and  Sanderson  v.  DobsoUj  1 
Exch.  141.  « 

The  Attorney  Oeneral  and  Fooks  appeared  for  the  trustees. 

Brett,  for  another  defendant 

Knight  Bruce,  V.  C.  I  should  have  sent  this  case  to  a  court  of 
law  to  be  tried  in  an  ejectment,  if  either  of  the  parties  had  desired 
me  so  to  do.  Not  one  of  the  parties  has  desired  me  to  do  so ;  on  the 
contrary,  they  have  all  agreed  in  requesting  me  to  decide ;  and  it  is 
not  necessary  that  I  should  decline.  The  question  is,  whether  the 
word  "  property,"  as  it  occurs  no  less  than  eight  times  in  the  will,  (a 
as  used  in  any  one  or  more  of  those  eight  times,  is  to  be  construed 
in  its  ordinary,  correct,  and  proper  sense,  or  otherwise.  The  burden 
lies  upon  those  who  say  the  word  is  not  to  be  used  in  its  ordinary, 
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correct,  and  proper  sense,  to  show  that  it  is  not.  In  my  opinion  they 
have  not  discharged  themselves  of  that  burden.  The  only  colorable 
argument  (ably  as  the  case  has  been  argued  on  both  sides)  which  has 
been  used  is,  that  the  testator  has  expressed  himself  here  and  there 
in  the  word  "  interest "  and  the  word  "  dividends,"  when  he  meant 
income.  My  opinion  is,  that  the  inference  arising  from  the  words  is 
not  sufficiently  strong  to  warrant  the  court  to  depart  from  the  plain 
and  ordinary  meaning  of  the  words  used,  and  particularly  when  it  is 
impossible  for  any  reasonable  man  to  say  that  the  testator  meant  as 
to  any  part  of  his  property  to  die  intestate.  No  portion  of  the  real 
estate  he  had  when  he  made  the  will  descended  either  at  law  or  in 
equity. 


Grafton  v.  Frith.* 

February  14,  1851. 

Will  —  Construction  —  Mortmain  —  "  Benevolent  Purposes  "  — 

Education. 

A  testator  bequeathed  to  A.,  B^  and  C.  the  residue  of  his  property,  "  In  trust  to  be  pur- 
chased into  the  funds,"  for  the  purpose  of  "  opening  new  schools,  subscribing  to  those 
already  opened  in  England,  Ireland,  Scotland,  or  elsewhere,  and  in*pnrchasing  land  to  be 
let  out  to  the  poor  at  a  low  rent,  and  the  rent  to  be  applied  to  any  benevolent  purpose  " 
the  said  A.,  B.,  and  C.  might  think  proper :  — 

Seldj  that  the  residue  was  to  be  divided  into  two  equal  parts  —  one  to  be  applied  to  the 
purposes  of  education  according  to  a  scheme,  and  the  other  to  be  paid  over  to  the  next  of 
kin  of  the  testator,  that  part  being  obnoxious  to  the  mortmain  laws. 

This  was  a  suit  for  the  administration  of  the  estate  of  Philip  Frith, 
who,  by  his  will,  dated  the  13th  of  August,  1842,  after  making  several 
devises  and  bequests,  gave  the  residue  in  the  following  terms :  <'  The 
remainder  and  residue  of  my  property  I  give  and  bequeath  to  my 
friends,  R.  Sterry,  R.  Barrett,  and  J.  Barrett,  in  trust,  to  be  purchased 
into  the  funds  for  the  purposes  hereinafter  mentioned,  viz.,  for  opening 
new  schools,  subscribing  to  those  already  opened  in  England,  Ireland, 
Scotland,  or  elsewhere,  and  in  purchasing  land  to  let  out  to  the  poor 
at  a  low  rent,  and  the  rent  to  be  applied  to  any  benevolent  purpose 
the  said  R.  Sterry,  R.  Barrett,  and  J.  Barrett  may  think  proper."  The 
testator  died  in  March,  1844.  The  only  questions  in  the  suit  were, 
"whether  or  not  the  residuary  gift  was  void  for  uncertainty;  and 
w^hether,  if  not  wholly  void,  it  was  not  partially  so,  so  far  as  the  gift 
in  mortmain  was  concerned ;  and  whether,  if  not  wholly  void,  the  same 
w^as  divisible  into  two  or  into  three  parts. 

Wigram  and  Sidney  Bell,  for  the  plaintiffs, 

(7.  jP.  Cooper,  Swanston,  Bacony  Wood,  X  Parker,  Matins,  Roundell 
Palmer^  Rogers,  Metcalfe,  W.  M.  James,  Messiter,  S,  James,  JS,  Nichols, 
X  IL  R*  Chichester,  and  Waiey,  for  the  defendants. 
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Daring  the  argument,  the  following  cases  were  cited :  Foy  v.  jPoy, 

1  Cox,  163.  Blandford  v.  Thackerell^  4  Bro.  C.  C.  394.  Ckapman  v. 
Broton^  6  Ves.  604.  T%e  Attorney  Oeneral  v.  Parsons,  8  Ves.  106. 
Mortice  v.  The  Bishop  of  Durham,  9  Ves.  408 ;  s.  c.  10  Ves.  632. 
James  v.  Allen,  3  Mer.  17.  Henshaw  v.  Atkinson,  3  Mad.  306.  The 
Attorney  Oeneral  v.  Hinxman,  2  J.  &  W.  270.  Pritchard  v.  Arbovin^ 
3  Russ.  458.  The  AUomey  General  v.  Mill,  Id.  328.  WUliams  v.  iter. 
5Aaw?,  1   Kee.  276,  note;  s.  c.  5  CI.  &  Fin.  111.  Matlier  v.  Scott^ 

2  Kee.  172. 

Knight  Bruce,  V.  C.  The  first  question  is,  whether  the  testator 
has  given  any  discretion  to  the  trustees  as  to  the  proportions  in  -.vhich 
they  are  to  apply  the  residue  for  the  several  objects  mentioned  in  the 
will,  or  a  discretion  to  the  extent  of  excluding  any  one  of  those  objects. 
The  testator  has  specified  several  objects.  I  do  not  think  that  any 
intention  or  wish  can  be  attributed  to  the  testator  of  putting  it  in  the 
power  of  any  one  to  exercise  a  discretion,  so  as  to  effect  the  exclusion 
of  any  of  the  purposes  which  have  been  mentioned.  But  here  there  is 
something  more  than  silence,  because  when  the  testator  intended  discre- 
tion to  be  exercised,  he  has  said  so ;  for  he  provides  that  the  small  rents 
which  the  poor  are  to  pay  shall  be  applied  to  any  benevolent  purposes 
which  the  trustees  may  think  proper.  I  am  of  opinion  that,  construing 
the  will  as  it  would  have  been  construed  if  the  Mortmain  Act  had  not 
passed,  discretion,  in  the  sense  which  I  have  mentioned,  is  excluded, 
and  that  the  trustees,  therefore,  would  have  been  under  the  obligation 
of  dividing  the  fund  into  two  or  three  shares,  and  applying  them  in 
the  manner  directed.  The  question  has  been  very  properly  and  very 
fairly  argued,  whether  the  division  has  been  directed  by  the  testator 
to  be  into  two  or  into  three  shares.  Upon  the  whole,  I  am  of  opinion 
that  the  first  two  purposes,  although  apparently  two,  are,  in  reality, 
but  one.  The  whole  is  a  single  purpose,  namely,  charitable  educa- 
tion ;  although  the  testator  has  used  the  expressions  <*for  opening  new 
schools,  or  subscribing  to  those  already  opened,  in  England,  Ireland, 
Scotland,  or  elsewhere,"  he  meant  only  one  general  purpose  of  chari- 
table education.  I  think,  therefore,  that  the  division  which  the  trustees 
would  have  been  bound  to  make,  supposing  the  case  to  be  out  of  the 
Mortmain  Act,  was  a  division  into  two,  and  that  they  would  not  have 
had  a  discretion  to  the  extent  of  taking  half  from  the  purposes  of  edu- 
cation. I  am  of  opinion  that  the  first  purpose  has  not  been  made  un- 
lawful by  the  Mortmain  Act  I  think  that  it  is  clear,  that,  whatever 
is  the  true  meaning  of  the  word  "  benevolent,"  the  second  purpose 
has  been  made  illegal  by  the  Mortmain  Act,  that  purpose  being  to 
purchase  land  to  be  let  out  to  the  poor  at  a  low  rent  The  result  of 
my  judgment  is,  that  half  the  residue  belongs  to  the  next  of  kin,  and 
that  the  other  half  must  be  applied  to  the  purposes  of  education. 
There  must  be  a  reference  to  the  master  to  settle  a  scheme,  in  the 
settlement  of  which,  no  doubt,  the  opinions  of  the  trustees  will  receive 
all  proper  attention.  If  the  parties  should  wish  if,  I  have  no  objection 
to  settle  the  scheme  myself. 
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July  19,  21,  and  23,  1851. 

Conversion  —  Election. 

By  a  settlement,  certain  money  was  directed  to  be  laid  ont  in  land,  and  the  income  f^ren  to 
the  husband  for  life ;  remainder,  subject  to  chary^es  for  the  benefit  of  the  wife,  to  the  use 
of  the  right  heirs  of  the  husband  forever.  No  land  was  purchased,  bnt  the  money 
was  inrested  partly  on  mortgage,  partly  in  the  funds.  In  his  banker's  pass-books  the 
husband  had  called  these  funds  "  trust  money.'*  In  a  transfer  of  the  mortgage  made 
shortly  before  his  death,  he  had  agreed  that  the  mortgage  should  not  be  paid  off'  for  fire 
years,  and  had  made  the  money  payable  to  himself,  his  executors,  administrators,  and 
assigns.  He  had  made  private  statements  of  his  property,  in  which  he  had  treated  theso 
trust  funds  in  the  same  way  as  his  own  funded  property.  By  his  will  he  devised  faja 
hereditaments  at  P.,  and  elsewhere,  in  one  way,  and  his  personal  estate  in  another  way :  — 

Heldy  that  he  had  elected  to  take  these  trust  funds  as  money,  and  that  they  passed  under  his 
will  as  personal  estate. 

By  an  indenture  of  settlement,  dated  the  2l8t  of  September,  1778, 
made  on  the  marriage  of  William  Harcoart  and  Mary  Lockhart,  the 
sums  of  5000/.,  2000/.,  and  25,000/.,  making  together  the  sum  of 
32,000/.,  were  assigned  to  trustees,  upon  trust,  with  the  consent  of 
William  Harcourt  and  Mary  Lockhart,  or  the  survivor  of  them,  and 
after  both  their  deceases,  of  the  proper  authority  of  the  said  trustees,  to 
be  Jaid  out  and  invested  in  the  purchase  or  purchases  of  any  heredita- 
ments, freehold  or  copyhold,  for  an  estate  oi  inheritance  in  possession 
in  fingland,  which  should  be  conveyed  to  and  for  the  several  uses, 
intents,  and  purposes,  and  upon  the  trusts,  and  under  and  subject  to 
the  powers,  provisoes,  declarations,  and  agreements  thereinafter  limited 
and  declared  concerning  the  same ;  that  is  to  say,  to  the  use  of  the 
said  William  Harcourt  during  his  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  trustees  and  their  heirs,  during  his  life, 
upon   trust,  to  permit  him  and  his  assigns  to  receive  the  rent^  and 

Erofits  of  the  hereditaments  so  to  be  purchased  as  aforesaid  during  his 
fe ;  and  after  his  decease,  in  case  the  said  Mary  Lockhart  should 
survive  him,  to  the  use  and  intent  that  the  said  M^ry  Lockhart  should 
receive  out  of  the  said  hereditaments  an  annuity  or  yearly  rent  charge 
of  500^;  and  subject  thereto,  to  the  use  of  trustees  for  the  terms  of 
five  hundred  and  one  thousand  years  respectively ;  and  subject  thereto, 
to  the  use  of  the  right  heirs  of  the  said  William  Harcourt  forever. 

The  trusts  of  the  term  of  five  hundred  years  were  then  declared  to 
be  for  the  purpose  of  raising  5000/.  for  Marv  Lockhart,  and  the  trasta 
of  the  term  of  one  thousand  years  to  be  for  the  purpose  of  raisisg 
sums  for  children;  and  it  was  provided,  that  if  the  said  William 
Harcourt  should  procure  a  certain  estate,  called  <'  Pipwell  Abbey,'' 
to  be  settled  to  the  uses  therein  declared  concerning  the  said  sum  of 
32j00OLj  the  said  sum  should  be  made  over  to  William  Harcourt,  his 
executors,  administrators,  or  assigns ;  and  it  was  provided,  that  until 
the  said  sum  should  be  so  laid  out  and  invested  as  aforesaid,  the 
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interest  thereof,  or  of  such  part  thereof  as  should  not  be  invested, 
should  be  paid  to  William  Harcourt  during  his  life,  and  that  after  his 
decease  the  sums  of  money  and  the  interest  thereof,  or  such  part  and 
so  much  thereof  as  should  not  be  invested  or  placed  out  in  such  pur- 
chase as  aforesaid,  should  be  subject  and  liable  to  the  payment  as 
well  of  the  said  sum  of  5000/.  to  the  said  Mary  Lockhart,  and  the 
said  annuity  or  yearly  sum  of  500/.  to  the  said  Mary  Lockhart  and 
her  assigns  during  her  life,  in  case  she  should  survive  the  said  Wil- 
liam Harcourt,  as  also  of  the  several  sum  and  sums  of  money  for  the 
portion  or  portions  of  the  child  or  children  of  the  said  marriage,  and 
that  the  residue  of  such  trust  moneys  should  be  paid  and  payable  to 
such  person  or  persons  as  by  virtue  of  the  limitations  aforesaid  would 
be  entitled  to  the  immediate  freehold  reversion  and  inheritance  of  the 
lands,  tenements,  and  hereditaments  so  agreed  to  be  settled  and  pur- 
chased as  aforesaid. 

Pipwell  Abbey  was  never  settled,  and  there  was  no  issue  of  the 
marriage  between  William  Harcourt  and  Maiy  Lockhart,  who  after- 
wards became  Earl  and  Ck>untess  Harcourt  1000/.,  part  of  the 
2000/.  was  received  by  Earl  Harcourt,  and  applied  to  bis  own  use, 
but  the  residue  of  the  32,000/.  was  paid  to  the  trustees ;  20,000/.  was 
invested  in  a  mortgage  on  estates  of  Sir  G.  Lee,  under  deeds  dated 
the  23d  and  24th  of  April,  1809,  and  Earl  Harcourt  then  covenanted 
with  the  surviving  trustee  to  indemnify  him  against  any  loss  or 
damage  which  he  might  sustain  by  reason  of  any  laches  or  neglect 
which  might  be  imputed  to  the  said  trustee  by  reason  of  the  trust 
fund  having  been  invested  as  therein  mentioned,  instead  of  having 
been  invested  in  the  purchase  of  real  estate,  as  directed  by  the  indenture 
of  settlement  The  remainder  of  the  trust  money  was  invested  in 
the  purchase  of  13,371/.  18^.  6d.  navy  5/.  per  cents.,  which  were 
afterwards  reduced  to  4/.  per  cents. 

Earl  Harcourt,  by  his  will,  dated  the  24th  of  March,  1828,  gave  all 
and  singular  his  lands,  tenements,  and  hereditaments  at  St  Leonard's 
Hill  or  elsewhere,  which  were  not  otherwise  disposed  of,  with  their 
appurtenances,  to  his  wife  for  her  life,  and  after  her  decease  to  trus- 
tees, upon  trust  to  pay  the  rents  to  Sophia  Marchioness  d'Harcourt 
during  her  life,  and  after  her  death  to  convey,  settle,  and  assure  the 
said  hereditaments  to  the  use  of  William  Bernard  Harcourt,  the 
eldest  son,  and  every  other  son  of  Charles  Amedee  Harcourt  by  the 
said  Sophia  Marchioness  d'Harcourt,  severally,  and  successively,  for 
their  respective  lives,  with  remainders  to  the  use  of  the  first  and 
other  sons  successively,  and  the  heirs  male  of  his  and  their  body  or 
respective  bodies,  with  remainders  over ;  and  he  thereby  gave  80,u00/. 
to  trustees,  on  trust  to  invest  on  government  or  real  securities  during 
the  life  of  the  Countess  Harcourt,  and  Charles  Amedee  Harcourt,  and 
on  trust,  after  their  death,  to  lay  out  and  invest  the  same  in  the  pur- 
chase of  freehold  messuages,  lands,  or  tenements,  or  of  lands  of  a 
leasehold,  or  copyhold  tenure,  in  manner  therein  mentioned  ;  and  he 
gave  all  the  residue  of  his  personal  estate  to  his  wife,  her  executors, 
administrators,  and  assigns.  By  a  codicil  he  directed  the  heredita- 
ments so  to  be  purchased  with  the  80,000/.  to  be  settled  upon  the 
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same  trusts  as  were  limited  concerning  his  estate  of  St  Leonard's 
HilL     The  testator  died  in  June,  1830,  and  after  his  death  the  trust 
funds  of  the  settlement  appeared  to  have  been  treated  by  the  widow 
and  executors  as  pereonaity,  and  freed  from  the  trusts  of  the  settle- 
ment.    The  Countess  Harcourt  died  in  1833,  leaving  the  said  Wil- 
liam Bernard  Harcourt  her  residuary  legatee.     The  legacies  given  by 
her  will  were  paid  on  the  supposition  that  the  32,000/.  was  personalty, 
and  belonged  to  the  countess  under  the  will  of  the  eart,  and  such  was 
considered  to  be  the  result  till  1834,  when  a  case  was  laid  before 
counsel,  who,  upon  the  facts  therein  stated,  were  of  opinion  that  the 
funds  passed  as  real  estate  on  the  death  of  Earl  Harcourt,  under  his 
will     Certain  deeds  of  armngement  in  May,  1835,  were  thereupon 
executed  between  the  said  William  Bernard  Harcourt  of  the  first 
part,  the  said  Marchioness  d' Harcourt  of  the  second  part,  and  trustees 
of  the  third  and  fourth  parts,  in  which  the  32,000/.  was  treated  as 
real  estate  passing  under  the  general  devbe  in  Earl  Harcourt's  will. 
Other  facts  having  been  discovered,  showing  the  intentions  of  Earl 
Harcourt,  a  bill  was  filed  in  June,  1848,  by  the  parties  entitled  under. 
William  Bernard  Harcourt,  who  was  dead,  praying  a  dedaration 
that  the  said  Earl  Harcourt  elected  to  treat  and  take,  and  did  treat 
and  take,  the  trust  funds  comprised  in  the  said  articles  of  settlement 
of  1778  as  personalty,  and  that  Mary  Countess  Harcourt  became 
absolutely  entitled  th^to  as  his  residuary  legatee,  and  that  William 
Bernard  Harcourt  became  absolutely  entitled  thereto,  and  that  Wil- 
liam Bernard  I^UKsourt  executed  the  indentures  of  1835  and  1836  in 
error  and  mistake,  and  that  the  said  indentures  were  void,  and  ought 
to  be  set  aside. 

By  an  order  for  preliminary  inquiries  of  the  11th  of  November, 

1848,  the  master  was  directed  to  inquire  and  state  in  what  manner 

the  32,000/.  had  been  dealt  with  and  invested  from  the  date  of  the 

settlement  of  1778  up  to  the  time  of  the  death  of  Earl  Harcourt,  and 

how  and  in  what  manner  it  had  been  dealt  with  and  invested  since 

the  death  of  the  said  Earl  Harcourt.     The  master,  by  his  report  of 

the   10th  of  April,  1850,  found  as  hereinbefore  stated,  and  he  also 

found  as  follows :  That  Earl  Harcourt  made  entries  in  his  banker's 

pass-books,  in  which  he  stated  the  said  trust  funds  to  be  ^  trust 

money  "  and  <*  trust  stock."     That  an  indenture,  dated  the  19th  of 

February,  1838,  and  executed  by  Earl  Harcourt,  being  a  transfer  to 

neW    trustees  of  the  mortgage  of  1809,  contained  the  following 

clauses  :  ^  And  whereas,  the  said  sum  of  20,000/.  was  not  the  proper 

moneys  of  the  said  William   Danby,   Sir  Howard   Douglas,  and 

Qeorge  Samuel  Collyer,  the  trustees,  but  was  held  by  them  upon  the 

trusts  expressed  and  declared  concerning  the  same  in  and  by  a  oer* 

tain  indenture  of  settlement  executed  previously  to  the  marriage  of 

the  said   Earl  Harcourt  with  his  present  countess,  under  and  by 

virtue    of  which  said  settlement  the  said  earl  is  entitled  to  the 

interest  of  the  said  sum  of  20,000/.  during  his  life,  and  the  said 

countess  is  afterwards  entitled  to  the  interest  thereof  during  her  life ; 

and  in  the  event  of  the  said  earl  dying  without  issue,  he  is  entitled 

to  the  absolute  property  in  the  said  principal  money,  which  they,  the 

voi«-  V.  18 
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said  William  Danby,  Sir  Howard  Douglas,  and  George  Samuel 
Coilyer  do  hereby  respectively  acknowledge :  and  whereas  it  has  been 
s^eed  between  the  said  Earl  Harcourt  and  the  said  John  Lee,  but 
without  prejudice  as  hereinafter  mentioned,  that  the  said  sum  of 
30,000/.  shall  remain  vested,  upon  the  security  of  the  said  manors 
and  other  hereditaments,  for  the  term  of  five  years  fiom  the  said 
37th  of  September,  1837,  at  the  rate  of  iL  10s.  par  centum  per 
annum,  under  and  subject  to  the  provisoes  and  conditions  hereinafter 
expressed  and  declared :  now  these  presents  witness,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties  hereto,  and  the 
said  John  Lee  doth  hereby,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  covenant,  and  promise,  and  agree  to  and 
with  the  said  Earl  Harcourt,  bis  executors,  administrators,  and  assigns, 
that  he,  the  said  John  Lee,  his  heirs,  executors,  or  administrators,  or 
any  person  or  persons  for  the  time  being  entitled  in  equity  to  redeem 
the  said  mortgaged  manors  and  other  hereditaments,  and  claiming 
to  be  so  entitled  by,  from,  through,  under,  or  in  trust  for  him,  the  said 
John  Lee,  shall  not  be  at  liberty  to  pay  the  said  principal  sum  of 
30,000/.,  or  any  part  thereof,  until  the  end  of  five  years,  to  be  com- 
puted from  the  said  37th  of  September  now  last  past,  unless  the  said 
Earl  Harcourt,  his  executors,  administrators,  or  assigns,  shall  call  in 
the  same,  in  consequence  of  default  being  made  by  the  said  John 
Lee,  his  heirs  or  assigns,  or  the  person  or  persons  for  the  time  bein^ 
so  entitled,  and  claiming  as  aforesaid,  in  payment  of  the  interest  m 
the  said  sum  of  30,000/.  at  the  times  and  in  manner  hereinbefore 
mentioned;  and  it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto,  and  particularly  the  said  Earl  Harcourt  doth 
hereby,  for  himself  and  for  his  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree,  to  and  with  the  said  John 
Lee,  his  heirs,  and  assigns,  that  in  case  the  said  John  Lee,  his  heirs, 
or  assigns,  or  the  person  or  persons  for  the  time  being  entitled  in 
equity  to  redeem  the  premises  as  aforesaid,  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Earl  Harcourt,  his 
exectUarSf  administrators^  and  assigns,  interest  for  the  said  sum  of 
30,000/.,  after  the  rate  of  4/.  10s.  for  every  100/.,"  &c  That  theie 
had  been  found  a  statement  in  the  handwriting  of  Earl  Harcourt, 
indorsed  "  Statement  of  my  property,  13th  of  October,  1833,"  and 
headed,  "  Supposed  amount  of  my  property,  13th  of  October,  1833," 
in  which  the  13,371/.  18s.  6</.,  4/.  per  cents.,  the  20,000/.  mortgage, 
other  sums  of  stock,  gas  shares,  arrears  of  rent,  &;c.,  were  all  valued 
together,  and  estimated  at  117,900/.  19s.  lid.  That  in  many  letters 
and  documents  in  the  handwriting  of  Earl  Harcourt,  there  were 
references  to  these  trust  funds  as  ^Hmst  money."  That  the  earl's 
bankers,  in  answer  to  a  request  from  him  that  they  would  infonn 
him  of  the  value  of  his  funded  property,  sent  him  a  list  of  sums  of 
stock,  including  the  13,371/.  ISs.  Od. ;  and  in  January,  1839,  the 
bankers  sent  another  statement  of  the  value  of  Earl  Haroour^s 
funded  property,  in  which  that  sum  was  included ;  and  that  these 
statements  were  found  amongst  his  papers  at  his  death.  The  cause 
now  came  on  for  hearing. 
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Bethell  and  O.  M,  Gf^ard^  for  the  plaintiffs,  contended  that  the 
acts  of  the  testator,  Earl  Haroonrt,  amounted  to  an  election  to  take 
tiie  money  as  personal  estate ;  and  cited  Edwards  v.  I%e  Earl  of 
Warwick,  2  P.  Wros.  171.  PuUenep  v.  The  Earl  of  DarlingUmj  1 
Bro.  C.  C.  223.  Orabtree  v.  BratnhiU^  3  Atk.  679.  Chichester  v.  Bich- 
erstajfey  2  Vern.  295.  Barnes  v.  Shrewsbury^  5  Bro.  P.  C.  144. 
Walker  v.  Denne,  2  Ves.  170.  Bradish  v.  Oecj  Amb.  229.  Inwood  v. 
Twntne,  2  Eden,  148.  H^we  v.  Dartmouth^  7  Ves.  137.  Wheldale  v. 
Partridgey  8  Yes.  227.  Kirkman  v.  MileSy  13  Ves.  338.  Triquet  v. 
TAomtot,  Id.  345.  Van  v.  BameUy  19  Ves.  109.  J^a^%  v.  BoulcaUj 
4  Buss.  345.  Ashley  v.  Po^m^r,  1  Mer.  301.  Davies  v.  Ashfordy  15 
Sim.  42 ;  9  Jur.  425.  Cbotocm  ¥.  ifeo^,  5  Beav.  22.  Chokson  v. 
Oookson,  12  CI.  &  Fin.  121.  CKtf»e«  v.  LatifflandSy  15  Jur.  570 ;  s.  c. 
aniCj  p.  59. 

Roll  and  Leach,  for  the  infant  tenant  in  tail'. 

itfoUitf  and  MessUer,  for  the  heir  at  law  of  Earl  Harcourt,  contended 
that  the  funds  retained  their  character  of  land,  but  did  not  pass  by 
the  general  devise  of  real  estate.  There  was  no  power  or  discretion 
in  the  trustees,  but  they  were  actually  directed  to  invest  in  land.  Trir 
^uet  V.  ThanUony  13  Ves.  345,  shows  that  this  is  not  altered  by  the 
consent  of  the  husband  and  wife  being  necessary.  Edwards  v.  The 
Earl  of  Waruricky  2  P.  Wms.  171,  shows  that  some  decided  act  is 
necessary  to  change  the  character  of  the  property.  The  will  shows 
no  election  whatever.  The  testator  may  have  foi^otten  this  fund, 
but  that  would  leave  it  in  its  original  character.  In  the  mortgage 
deed,  on  which  so  much  reliance  has  been  placed,  the  interests  of 
the  parties  aie  inaccurately  stated ;  and  it  cannot,  therefore,  show  the 
intention  correctly. 

Stuariy  Calvert,  and  O^  &  hawy  for  other  parties. 

J.  Parker  and  Selwyn,  for  the  persons  in  remainder.  The  election 
did  not  rest  with  the  earl  alone,  tor  the  countess,  who  had  a  charge 
of  5000/.  and  an  annuity,  could  have  called  on  the  trustees  to  inv^t 
Till  his  death  this  right  existed  on  the  part  of  the  countess,  and  his 
will  was  also  revocable  till  his  death.  In  order  to  elect,  a  person 
must  have  an  absolute  interest  Chichester  v.  BickerslaffCy  2*  Vern. 
295.  Triquet  v.  ThomUmy  13  Ves.  345.  Davies  v.  Ashfordy  15  Sim. 
42.  In  Stead  v.  NewdigatCy  2  Mer.  521,  such  evidence  of  intention  as 
this  was  held  not  sufficient ;  so  in  Ibbetson  v.  IbbetsoUy  12  Sim.  506. 
By  the  original  settiement  this  money  was  deliberately  directed  to  be 
laid  out  in  land ;  and  your  lordship  is  now  asked,  on  very  doubtful  evi- 
dence, to  undo  this.  At  what  specific  time  is  it  contended  that  this 
change  took  place?  —  for  change  there  must  have  been.  The  evi- 
dence shows  no  deliberate  intention,  and  it  is  not  probable  that  the 
testator  had  any  such  intention.  The  mortgage  deed  was  not  ex- 
ecuted for  any  such  purpose,  but  simply  to  insure  the  continuance  of 
the  security.  By  his  will  he  directs  a  large  sum  of  money,  —  in  fact, 
nearly  the  whole  of  bis  personal  estate,  —  after  payment  of  debts  and 
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legacies,  to  be  laid  out  in  land ;  is  it  likely  that  he  wonki  at  the  same 
time  intend  this  32,0002.  to  pass  as  money  ? 

Lord  Cranworth,  V.  C,  (without  hearing  the  reply.)  Now,  I  take 
the  law  upon  the  case  to  be  perfectly  clear.  Where,  by  a  settlement, 
land  has  been  agreed  to  be  turned  into  money,  or  money  to  be  turned 
into  land,  a  character  is  irrevocably  imposed  upon  it  until  somebody, 
entitled  to  take  it  in  either  form,  chooses  to  elect,  that  instead  of  its 
being  turned  into  money,  or  instead  of  its  being  turned  into  land,  it 
shall  remain  in  the  form  in  which  it  actually  finds  itself.  There  can 
be  no  doubt  that  that  is  the  law ;  and  the  only  question  is,  in  each 
particular  case,  whether  there  have  been  acts  sufficient  to  enable  the 
court  to  say  that  the  party  has  so  determined.  Now,  I  confess  that  in 
this  case  it  seems  to  me  that  there  is  a  superfluity  of  circumstances, 
which  show  perfectly,  clearly,  and  incontrovertibly,  that  Lord  Har- 
court  intended  to  take  this  as  money,  and  not  as  land.  It  was  argued, 
indeed,  by  Mr.  Bolt  and  Mr.  Malins,  or  one  of  them,  that  there  must 
be  an  intention  strictly  to  convert  —  that  is  to  say,  that,  knowing  it 
was  there  as  land,  the  party  must  say,  <^  I  mean  that  it  shall  no  longer 
be  land,  but  shall  be  in  its  actual  form  of  money."  I  do  not  think 
that  that  is  the  correct  view  of  the  law.  It  is  quite  sufficient  if  the 
court  sees  that  the  party  means  it  to  be  taken  in  the  state  in  which 
it  actually  finds  itself.  Whether  he  knew,  that,  but  for  some  election, 
it  would  be  turned  into  land,  or  did  not,  is  quite  immaterial.  It  being 
money,  the  party  absolutely  entitled  indicated  that  he  wished  to  deal 
with  it  as  money,  and  that  it  should  be  considered  as  money ;  whether 
be  knew  it  would,  but  for  that  wish,  so  expressed,  have  gone  as  land  w 
not,  appears  to  me  to  be  wholly  immaterial.  Now,  there  are  several 
circumstances  here,  but  I  shall  only  advert  to  a  few  of  them,  because 
they  seem  to  me  to  be  perfectly  sufficient  to  prove  to  my  mind,  irre- 
sistibly, that  Lord  Harcourt  meant  to  deal  with  this  as  money.  In  the 
first  place,  I  think  the  will  itself  affords  a  very  strong  argument  from 
this  circumstance,  which  is  the  circumstance  alluded  to  in  the  coarse 
of  the  discussion  as  bearing  the  contrary  aspect,  namely,  that  he  di- 
rects 80,000/.  to  be  laid  out  in  the  purchase  of  land,  that  is,  to  be  laid 
out  by  those  persons  whom  he  there  constitutes  his  trustees.  Why, 
what  an  extraordinary  thing  it  would  be,  if,  having  32,000/.  to  be  laid 
out  in  land  by  one  set  of  trustees  under  one  trust,  he  meant  to  give 
80,000/.  to  be  laid  out  in  land  besides,  that  he  should  not  have  alluded 
to  it  in  some  way  or  other,  and  have  said,  "  In  addition  to  32,000/^ 
I  give  50,000/.  more,  or  80,000/.  more."  It  is  scarcely  possible  to 
imagine  that  a  party  could  intend  there  should  be  two  trusts  going 
on  concurrently  to  purchase  different  trust  estates.  It  is  entirely 
contrary  to  what  persons  wishing  to  make  a  family  settlement, 
and  build  up  an  estate,  ordinarily  do ;  they  wish  it  to  be  consolidated 
as  much  as  possible.  Therefore,  that  of  itself  affords  almost  irresisti- 
ble evidence  to  my  mind,  that  Lord  Harcourt  could  not  but  suppose 
he  was  disposing  of  this  32,000/.  just  as  he  was  disposing  of  the  rest 
of  his  property.  That,  however,  it  may  be  said,  is  mere  conjectofe. 
To  a  certain  extent  it  may  be  so ;  but  what  are  the  exact  confines,  in 
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cases  of  this  sort,  between  ooojectare  and  evidence,  is  a  matter  in- 
capable of  actual  proof  and  actual  definition.  There  ai^e,  however, 
circumstances  here  that  are,  in  the  strictest  sense,  in  my  view  of  the 
case,  proved. 

Now,  I  think  there  can  be  nothing  so  strong  to  show  that  a  party 
intends  to  take  that  which  is  invested  with  this  quasi  real  character,  as 
money,  —  nothing  can  be  so  strong,  —  as  his  saying  so  under  his  own 
hand.    I  conceive  he  has  said  so,  under  his  hand,  by  that  statement 
of  his  property.    In  the  year  1823  he  makes  a  statement  of  what  I 
think  is  demonstrable  as  his  personal  estate.     The  master  finds  that 
he  made  this  statement  as  a  statement  of  the  estimate  of  his  personal 
estate.    It  is  not,  I  observe,  so  headed  by  Lord  Harcourt  himself;  it 
is  only  headed  "  Statement  of  my  property."     Now,  if  I  were  dealing 
with  that  technically,  I  might  say,  —  there  having  been  no  exception 
to  the  master's  finding,  that  this  had  been  made  by  him  as  a  state- 
ment of  his  personal  estate, — that  I  am  to  be  bound  by  that  finding ; 
but  I  should  be  sorry,  on  a  question  of  this  sort,  to  deal  with  the 
matter  on  any  thing  at  all  that  had  the  character  of  technicality  about 
it    If,  therefore,  I  saw  this  was  not  a  statement  of  personal  estate,  but 
merely,  as  it  purports,  a  statement  of  his  property,  real  and  personal, 
I  should  be  very  apt  to  direct  some  further  inquiry  as  to  what  the 
master  meant  by  describing  it  as  personal  estate.     But,  in  truth,  it  is 
plain  it  alludes  to  personal  estate  only,  from  this  circumstance,  that 
the  testator  had  a  large  real  estate  besides.     I  asked  the  question 
whether  that  St  Leonard's  Hill  estate  was  an  estate  that  he  had  pur- 
chased subsequent  to  this  time,  and  I  find  that  it  was  an  old  family 
estate  which  he  had  had  for  a  long  time,  and  which  he  disposes  of  by 
his  will.     When,  therefore,  he  makes  a  statement  of  what  apparently 
is  popularly  called  personal  property,  and  calls  it  '^  Statement  of  my 
property,"  and  does  not  include  that  which  is  clearly  real  estate,  I 
must  understand  that  he  means  by  this,  what  the  master  represents  as 
his  meaning,  that  is  to  say,  a  statement  of  his  personal  property. 
Then,  in  doing  that,  he  in  terms  includes,,  as  part  ot  that,  the  13,7722. 
as  the  valae  of  the  trust  stock,  and  20fiO0L  on  the  mortgage.    I  take 
that  as  a  statement  by  the  testator  that  he  means  to  treat  this  as  his 
personal  estate. 

Now,  then,  that  being  so,  the  next  act  is  one  that  seems  to  me  in- 
capable of  explanation,  except  upon  the  hypothesis  that  he  meant  to 
deal  with  this  as  personal  property,  which  is  that  transfer  of  the  mort- 
gage of  the  19th  of  February,  1828.  This  was  a  mortgage  of  a  sum  of 
money,  which  had  more  or  less  impressed  upon  it,  under  the  original 
trust,  the  character  of  land,  but  with  which,  for  all  practical  purposes, 
it  was  obvious  to  the  mind  of  Lord  Harcourt  that  he  had  a  right 
to  deal  in  any  way,  because  he  had  a  life  interest  in  it ;  his  wife  had 
no  life  interest,  but  she  had  a  charge  upon  it,  and  ultimately  it  was 
to  come  to  Lord  Harcourt.  He  had  a  clear  right,  if  he  chose,  to  treat 
that  as  personal  estate,  instead  of  land.  He  had  the  means  of  pro- 
viding amply  for  his  wife,  and  meant  to  provide  amply  for  her,  and 
he  did  provide  amply  for  her.  Therefore,  practically,  not  as  a  lawyer, 
but  as  a  man  of  the  world,  he  would  consider  he  had  a  right  to  deal 

18* 
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with  this  jqst  as  he  did  with  the  rest  of  his  property.  Looking  at  tiiis 
deed,  then,  with  that  as  our  gnide,  let  us  see  what  the  deed  states. 
The  deed  states,  that,  by  virtue  of  the  settlement,  the  earl  was  entitled 
to  the  interest  of  a  sum  of  20,000/.  during  his  life,  and  the  countese 
was  afterwEurds  entitled  to  the  interest  thereof  during  her  life, — that 
is  a  mistake,  —  and  in  the  event  of  the  earl  dying  without  issue,  he 
is  entitled  to  the  absolute  property  in  the  said  principal  money ;  not 
by  any  means  a  conclusive  circumstance,  but  a  circumstance  relied 
upon  by  Sir  William  Grant,  in  one  of  the  cases  before  him,  ( JViquet 
V.  I%omton^  13  Yes.  345,)  in  which  he  adverts  to  the  fact  that  the  tes- 
tator describes  it  as  property  in  '^  stock,"  not  as  **land;"  whereas  it 
has  been  agreed  that  it  shall  remain  vested  upon  the  security  of  the 
manors  for  the  term  of  five  years  from  the  27th  of  September,  1827, 
at  the  r9.te  of  42.  lOs.  per  cent,  per  annum,  under  and  subject  to  the 
provisions  and  conditions  thereinafter  expressed  and  declared. 

And  then  it  proceeds :  "  Now  these  presents  witness,  and  it  is  here- 
by agreed  and  declared  between  and  by  the  said  parties  hereto,  and 
the  said  John  Lee,"  the  mortgagee,  ^  his  executors,  administrators, 
and  assigns,  covenant  with  Earl  Harcourt,  his  executors,  adminis- 
trators, and  assigns,  that  he,  Lee,  or  any  person  for  the  time  being 
entitled  in  equity  to  redeem  the  mortgage  premises,  and  claiming  to 
be  so  entitled  under  John  Lee,  shall  not  be  at  liberty  to  pay  the  prin- 
cipal sum  of  20,000/.  until  Ihe  end  of  five  years,  to  be  computed 
from  the  27th  of  September  now  last  past,  unless  the  said  Earl  Har- 
court, his  executors,  administrators,  or  assigns,shall  call  in  the  money." 
Why,  when  you  observe  that,  a  few  years  before,  the  testator  had 
done  that  which,  I  say,  in  terms  amounts  to  a  declamtion  that  he 
treated  this  as  personal  estate,  and  it  is  afterwards  lent  by  the  trus- 
tees, with  a  covenant  that  it  shall  not  be  called  in  under  five  years^ 
unless  with  the  consent  of  him,  his  executors  and  administrators,  it 
appears  to  me  to  put  the  matter  beyond  all  possible  controversy,  and 
the  evidence  in  this  case  is  beyond  all  comparison  greater  than  in 
these  cases  that  have  been  acted  upon,  of  which  so  long  a  list  was 
cited  by  Mr.  Giffard.  There  are  other  expressions  in  the  deed  in  the 
same  way,  but  all  leading  to  the  same  result  Now,  finding  those 
two  most  important  facts,  I  do  not  think  it  is  necessary  to  spell  out 
all  the  expressions  which  are  to  be  found  in  letters  afterwards.  All 
my  observation  on  them  is  this,  that  whereas  on  the  one  side  reliance 
has  been  placed  upon  the  expression  "  my  trust  stock,"  and  his  carry- 
ing it  with  the  rest  of  his  personal  property,  to  show  that  he  treated 
it  as  personalty ;  and  on  the  other  side,  because  he  calls  it  ^  trust 
stock,"  as  distinguished  from  other  stock,  reliance  is  placed  upon  his 
acts  as  showing  that  he  meant  to  treat  it  as  still  being  impressed 
with  the  character  of  those  trusts  expressed  in  1778  —  the  only  ob- 
servation I  shall  make  is  this,  that  the  most  I  can  say,  in  favor  of  the 
one  side  or  the  other,  is,  that  they  are  equivocal  acts ;  and  I  should 
have  felt  it  exceedingly  difficult,  if  that  had  been  all,  to  rely  upon 
that  as  indicating  conclusive  evidence  to  my  mind  that  the  party 
meant  to  treat  it  as  personal  estate ;  but  there  being  such  cogent 
evidence  to  show  he  did  treat  it  as  personal  estate,  every  one  of 
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those  letters  is  perfectly  consistent  with  that -^  I  think  occasionally 
rather  more  consistent  with  that  than  with  the  supposition  that  he 
meant  it  was  to  continue  to  be  impressed  with  the  original  trasi 
But  all  that  is  necessary  to  be  said  npon  that  is,  that  they  may,  at  all 
events,  be  dismissed  from  consideration ;  and  if  they  are  dismissed, 
it  stands  upon  this  broad  fact,  that  he  stated,  *^  I  treat  it  as  my  per- 
sonal estate,"  which  he  had  a  rig^ht  to  do,  and  he  afterwards  dealt 
with  respect  to  a  large  portion  of  it,  namely,  two  thirds  on  a  mort- 
gage, in  a  way  utterly  inconsistent  with  the  notion  of  his  not  having 
intended  to  deal  with  it  as  personal  estate.     It  does  not,  however, 
rest  there,  because  the  first  statement  of  the  personal  property,  made 
in  1823,  was  made  in  his  own  handwriting ;  and  there  are  afterwards 
two  statements,  one  just  previous  to  the  date  of  his  will,  and  the 
other  afterwards,  in  which  he  desired  his  banker  to  make  him  out  an 
account  of  his  funded  property.     That  was  not  his  own  act,  but  it  is 
a  very  strong  thing,  I  think,  to  show  the  mode  in  which  all  parties 
considered  that  he  meant  to  deal  with  this— -that  when  he  directs 
his  banker  to  make  out  an  account  of  his  funded  property,  the  banker 
makes  out  the  account^  including  this  in  it ;  it  is  true,  distinguishing 
it  in  this  account  as  he  did  in  the  pass-book,  by  the  title  of  his  trust 
property,  but  still  including  it  as  his  funded  property.     I  do  not  know 
that  he  ever  tdd  his  banker,  ^  I  want  to  make  it  out  because  I  am 
settling  my  afiairs,  and  I  want  to  see  what  I  can  dispose  of;"  al« 
though  the  great  probability  is  that  be  did  so  intend.     In  both  these 
accounts,  so  made  out  without  any  notice  made  by  him,  he  keeping 
them  among  his  papers  as  papers  on  which  be  was  to  act,  there  is  not 
the  least  allusion  to  this  as  a  property  which  was  to  be  dealt  with 
differently  from  other  property.     Therefore  it  appears  to  me,  upon 
these  very  short  grounds,  so  very  clear  and  distinct  as  to  require  no 
more  minute  investigation  of  circumstances.     It  is  shown  that  he 
did  make  an  account  of  what  is  found  by  the  master  to  have  been 
an  account  made  out  by  him  of  his  personal  estate  in  the  year  1823, 
and  ivhich,  independently  of  the  finding  of  the  master,  upon  the  evi- 
dence, certainly  was  intended  by  him  to  be  an  account  of  personal 
estate,  although  it  is  described  by  him  as  "  my  property,"  and  not  as 
«  personal  property."     Finding  that  he  afterwards  deals  with  a  large 
portion  —  more  than  two  thirds  —  of  the  settled  property,  which  he 
there   describes  as  personal  property,  —  that  he  deals  with  it  as  per- 
sonal  property  —  and  finding  the  transfer  of  the  mortgage  in  a  way  • 
that  he  could  not  have  untmnsferred  it,  if  that  intention  had  not  con- 
tinued, —  then  finding  that  he  makes  a  will,  in  which  he  not  only 
indicates  no  contrary  intentions,  but  disposes  of  it  all  in  a  way  that 
I  think  no  man  would  have  disposed  of  it  if  he  had  meant  the  fund 
there  created  to  be  a  fund  invested,  independently  of  that  which  still 
continued  to  be  investe^Lj—  relying  upon  all  that,  I  come  irresistibly 
to  th^  conclusion  that  Sis  testator  has  given  cogent  and  complete 
evidence  that  he  meant  to  deal  with  this  fund  as  personal  estate,  and 
that  he   has  so  dealt  with  it.     As  to  this  authority  that  has  been 
handed  up  to  me— r the  case  of  Steady,  Newdiffote^ 2  Met. 521 — it 
is  a  case  that  has  no  bearing  upon  the  question.     In  Stead  v.  New- 
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digaie  there  was  a  settlement  of  real  estate,  with  what  Sir  William 
Grant  considered  to  be  an  absolute  covenant  to  convert  it  into  pe^ 
sonalty.  Nothing  whatever  was  done;  the  testator  died,  and  the 
widow  remained  some  time  in  possession ;  the  estate  was  never 
sold.  Sir  William  Grant  said,  ^  I  cannot  hold  that  there  was  any  in- 
tention to  alter  the  original  destination ;  there  was  nothing  done." 
Merely  doing  nothing  does  not  alter  the  case  at  alL  Merely  doing 
nothing  was  apparendy  the  state  of  things  upon  which  the  opinions 
of  counsel  in  1834  were  given,  and  they  were  exactly  in  conformity 
with  Stead  v.  Newdigate^  and  were  clearly  quite  right.  But  the  facts 
that  have  come  out  since  were  such  that  I  cannot  but  feel  the  most 
perfect  conviction,  that  if  those  facts  had  been  before  the  gentlemen 
who  gave  those  opinions,  the  result  at  which  they  would  have  arrived 
would  have  been  totally  different  from  that  which  they  did  arrive  at 
in  point  of  fact  The  only  other  point,  and  I  think  it  was  scarcely 
urged,  was,  that  if  this  was  all  done  under  a  mistake,  as  I  think  it 
clearly  was,  it  was  clearly  within  the  province  of  a  court  of  equity  to 
set  that  right,  and  the  parties  would  be  entitled  to  have  the  deeds 
executed  by  Mr.  Bernard  Harcourt  in  mistake  set  aside,  so  that  they 
may  be  restored  to  their  rights  just  as  if  those  deeds  had  not  been 
executed. 

Declare  thai  the  testator^  at  the  time  of  making  his  tvill,  and  thence^ 
forth  until  his  death,  intended  to  treat  and  did  treat  the  trust  money, 
32,000^,  as  being  money  and  of  the  quality  of  money,  and  that  in  that 
quality  it  passed  under  his  wilL  Declare  that  the  deeds  were  executed 
by  Mr.  Bernard  Harcourt  under  a  misapprehension,  and  ought  to  be  set 
aside. 


EccLEs  t;.  Cheyne.^ 

July  16,  1851. 

Claim  —  Orders  of  April,  1850  —  To  what  Cases  intended  to  be 

applicable. 

The  orders  of  April,  1850,  authorizing  proceedings  by  claim,  were  intended  to  apply  Id 
simple  cases ;  and  in  determining  what  is  a  simple  case,  the  test  is  to  see  whether  a 'de- 
cree would  have  been  of  course  if  the  case  made  by  the  claim  had  been  raised  by  biUr 
bringing  all  proper  parties  before  the  court. 

Before  it  will  give  relief  upon  a  claim,  the  court  must  see  its  wav  to  a  decree  at  the  hearing. 
It  will  not  send  the  case  to  originate  in  the  master's  office,  there,  by  means  of  a  roTing 
inquiry,  to  obtain  materials  upon  which  to  found  a  decree  which  shall  woric  out  the 
rights  of  the  parties. 

This  was  a  claim  filed  by  a  party  interested  under  a  settlement, 
dated  in  July,  1831,  alleging  wilful  default,  neglect,  and  misconduct 
on  the  part  of  the  trustees  of  the  settlement,  and  asking  for  the 

I  15  Jitf  .  744. 
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removal  of  such  trustees,  and  for  an  account  of  the  settled  property. 
The  claim  stated,  that  by  indentures  of  lease  and  release,  dated  the 
Ist  and  2d  of  July,  1831,  John  Bibby,  the  settler,  conveyed  and  as- 
signed freehold  and  leasehold,  and  covenanted  to  surrender  copyhold, 
estates  at  Liverpool,  and  other  places  in  Lancashire,  upon  trust  for 
sale.  The  trust  declared  of  the  proceeds,  after  payment  thereout  of 
the  expenses  of  sale,  was,  as  to  one  fourth  of  the  proceeds  thereof, 
as  to  the  income  therefrom,  upon  certain  trusts  for  the  benefit  of 
Mary,  the  wife  of  John  Bibby,  the  settler,  during  her  life ;  and  after 
her  decease,  as  to  the  principal  and  such  of  the  income  as  should  not 
have  been  disposed  of  in  her  life,  as  she,  the  said  Mary  Bibby,  should 
by  deed  or  will  order  or  direct ;  and  in  default  of  appointment,  as  the 
next  of  kin  of  John  Bibby,  the  settler,  should  order  and  direct ;  and 
as  to  one  other  fourth  part  thereof,  in  trust  for  the  absolute  use 
of  William  Bibby,  a  son  of  the  said  John  Bibby;  and  as  to  another 
fourth  part  thereof,  in  trust  for  the  absolute  use  of  Thomas  Bibby, 
another  son  of  the  said  John  Bibby ;  and  as  to  the  remaining  one 
fourth  part  thereof,  in  trust  to  pay  the  income  for  the  benefit  of  Henry 
Bibby,  another  son  of  the  said  John  Bibby,  for  life ;  and  after  the  de- 
cease of  the  said  Henry  Bibby,  upon  trusty  as  to  the  principal,  for  all 
and  every  the  child  and  children  of  the  said  John  Bibby  living  at  his 
death,  and  the  issue  of  any  of  them  who  might  be  then  dead,  (such 
issue  taking  a  parent's  share  only  amongst  them,)  equally,  share  and 
share  alike,  as  tenants  in  common.  The  claim  then  stated,  that 
Henry  Bibby,  the  son  of  John  Bibby,  the  settler,  died  in  January, 
1832,  at  which  time  there  were  six  children  living  of  the  said  John 
Bibby,  viz.,  John  Bibby,  his  eldest  son,  Thomas  Bibby,  William 
Bibby,  Elizabeth  Bibby,  Eliza  Kidd,  widow  of  David  Kidd,  and 
Mary  Bibby,  afterwards  Mary  Eccles,  wife  of  Thomas  Eccles,  and 
mother  of  the  plaintiff;  that  John  Bibby,  the  settler,  died  in  August, 
1849,  having  survived  his  wife,  Mary,  who  died  in  September,  1846 ; 
that  Mary  Eccles,  the  mother  of  the  plaintiff,  died  in  November,  1840, 
and  that  letters  of  administration  of  her  estate  and  effects  were  grant* 
ed  to  the  plaintiff  in  1844 ;  that  the  defendants  were  the  trustees  of 
the  settlement  of  July,  1831 ;  that  part  only  (if  any)  of  the  settled 
property  had  been  hitherto  sold,  and  that  the  persons  now  entitled  to 
have  the  benefit  of  the  settlement  were  John  Bibby,  the  son  of  the 
settler,  Thomas  Bibby,  Elizabeth  Kidd,  Margaret,  the  widow  and  per- 
sonal representative  of  William  Bibby,  the  son  of  the  settler,  de- 
ceased, and  the  plaintiff^  Thomas  Eccles,  as  the  representative  of 
Mary  Eccles,  deceased ;  that  the  said  defendants,  though  appointed 
trustees,  had  not,  as  was  alleged  by  them,  hitherto  interfered  in  the 
execution  of  such  trusts,  and,  though  enabled  to  appoint  other  per- 
sons as  trustees  in  their  stead,  they  refused  to  execute  such  power,  m 
to  take  upon  themselves  the  execution  of  the  trust,  and  they  refused 
to  give  any  account  of  the  properties  included  in  such  settlement,  or 
of  what  had  been  done  with  the  proceeds  arising  from  the  same ;  and, 
finally,  that  the  plaintifi^  Thomas  Eccles,  on  behalf  of  himself  and 
the  other  persons  interested  under  the  settlement  of  July,  1831,  there- 
fore claimed  to  have  new  trustees  appointed  of  the  said  trust  property 


214  COURTS  OF  CHANCERY,  1861. 

Bodes  V,  GbejiM. 

in  the  place  of  the  defendants,  and  to  have  an  account  of  all  the  spe- 
cific and  other  personal  estate  and  effects  come  to  their  or  either,  of 
their  hands,  or  which  might  have  so  come  to  them,  and  of  all  the  ie> 
ceipts  and  payments  of  the  said  defendants,  or  either  of  them,  since 
their  appointment  to  the  office  of  trustees  under  such  indenture  of 
settlement,  and  of  their  or  either  of  their  receipts  or  payments  through 
the  hands  of  any  other  person  or  persons,  and  of  all  such  sums  as 
might,  except  for  all  willul  default  on  their  or  either  of  their  parts, 
have  been  received;  and  to  have  a  particular  account  of  the  whole 
of  the  trust  premises  comprised  in  such  indenture  of  settlement,  and 
to  have  the  same  administered  in  this  court  on  behalf  of  himself  and 
all  of  the  persons  interested  under  such  settlement. 

By  the  affidavits  filed  on  behalf  of  the  defendants,  the  trustees, 
they  denied  any  wilful  neglect,  default,  or  misconduct  on  their  part, 
and  they  stated  that  they  bad  acted  and  were  acting  in  the  trusts  of 
the  settlement,  and  that  Mary  Bibby,  in  1832,  made  an  appointment 
by  will  of  all  her  interest  under  the  settlement,  and  afterwards  made 
a  second  will  in  1844,  with  regard  to  which  it  was  doubtful  whether 
it  did  or  not  operate  as  a  revocation  of*  the  prior  appointment 
They  submitted  that  it  was,  therefore,  unsafe  to  proceed  in  the  execu- 
tion  of  the  trusts  except  under  the  direction  of  the  court ;  and  that  a 
bill  ought  to  be  filed  bringing  all  proper  parties  before  the  court  The 
claim  having  been  set  down  for  hearing, 

Rott  and  Daniel^  for  the  plaintiff,  cited  In  re  HodgsofCs  Trusty 
15  Jur.  552 ;  s.  c.  4  Eng.  B«p.  182,  and  said  they  were  willing  to 
waive  that  part  of  their  case  which  related  to  wilful  neglect,  and 
default,  and  misconduct,  and  submitted  that  they  were  entitled  at 
once  to  a  decree  for  an  account 

Matins  and  W.  A,  Collins^  for  the  defendants,  submitted  that  the 
claim  ought  to  be  dismissed,  with  costs.  The  plaintiff  had  set  up  a 
case  of  wilful  default  and  misconduct  against  the  defendants  as  a 
ground  for  their  removal  from  the  office  oi  trustees.  This  was  denied 
by  the  affidavits  of  the  defendants,  who  stated  that  they  were  acting, 
and  it  was  not  substantiated  by  a  preponderance  of  evidence  on  the 
side  of  the  plaintiff.  In  Nowell  v.  Beaumont^  Knight  Bruce,  Y.  C, 
20th  of  January,  1851,  18  Law  T.  359,  the  court  had  refused  to 
entertain  a  claim  where  the  evidence  was  confficting,  holding  that  it 
ought  not  to  act  upon  a  claim  unless  supported  by  a  clear  pre- 
ponderance of  testimony.  In  Jackson  v.  Ghranty  15  Jur.  72;  s.  c. 
1  Eng.  Rep.  145,  Lord  Cranworth,  V.  C,  had  refused  to  hear  a  claim 
where  the  evidence  was  contradictory,  and  had  intimated  an  opinion, 
that  where  there  was  a  conflict  of  affidavits  the  proper  course  was 
to  file  a  bilL 

Sir  George  Turner,  V.  C,  said,  that  if,  upon  the  hearing  of  the 
claim,  the  case  were  found  to  be  of  such  a  nature  that  the  court 
could  not  see  its  way  to  a  decree,  relief  could  not  be  given  upon  tbe 
claim.     The  court  would  not  send  the  proceedings  into  the  master's 
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office,  these  to  commence  in  a  roving  inquiry,  upon  which  to  found 
a  decree  which  should  bring  out  the  rights  of  the  parties.  In  the 
case  before  him,  the  plaintiff,  he  thought,  would,  at  all  events,  have 
to  pay  the  costs  of  so  much  of  the  affidavits  as  related  to  the  case 
of  misconduct  and  wilful  default 

CoIHm  submitted,  that,  after  setting  up  a  case  of  misconduct 
against  the  trustees,  the  plaintiff  could  not,  in  strict  justice,  be 
allowed  to  abandon  that  which  was  the  principal  part  of  his  case, 
and  take  a  decree  for  an  account  The  only  way  of  doing  justice  to 
the  defendants  was  to  dismiss  the  claim,  with  costs.  Penny  v.  Penn§^, 
15  Jur.  445 ;  s.  c  4  Eng.  Bep.  55.  Johns  v.  Masony  15  Jur.  390 ; 
3  Eng.  Bep.  272. 

« 

BoU  replied. 

Sir  Gcorge  Turner,  V.  C,  said  the  question,  whether  a  suit  was 
or  was  not  a  fit  one  to  be  presented  by  claim,  depended  upon  the 
question  whether,  upon  the  case  appearing  upon  the  claim,  the  court 
could  or  could  not  see  its  way  to  a  decree.  The  orders  of  April, 
1850,  appeared  to  have  been  made  expressly  to  prevent  the  incon- 
venience and  expense  occasioned  by  bringing  numerous  parties  in 
the  first  instance  before  the  court  That  such  was  the  object  of  the 
firamers  of  those  orders  was  shown  clearly  by  the  language  of  the 
7th  and  8th  of  the  orders.  By  the  7th  order,  it  was  provided,  that  in 
the  case  provided  for  by  the  5th  article  of  order  1,  any  one  person 
who,  under  the  3d  or  4th  article  of  order  1,  might  have  claimed  relief] 
against  the  executor  or  administrator  of  the  deceased  person,  whose 
personal  estate  b  sought  to  be  administered,  and  the  co-executor  or 
co-administrat(»r  (if  any)  of  the  plaintiff,  may  be  named  in  the  writ 
of  summons  as  defendants  to  the  suit ;  and  that,  in  the  first  instance, 
no  other  person  need  be  therein  named.  By  the  8th  order,  it  was 
provided,  that  in  other  cases  the  only  person  who  need  be  named  in 
the  writ  of  summons  as  defendant  to  the  suit  in  the  first  instance  is 
the  person  against  whom  the  relief  is  directed.  From  the  language 
of  those  two  orders,  it  undoubtedly  appeared  to  have  been  the  inten- 
tion of  the  fmmers  of  the  orders  to  save  the  expense  of  bringing 
before  the  court  in  the  first  instance  numerous  persons,  who,  in  the 
case  of  a  suit  by  bill,  were  held  to  be  necessary  parties  to  the  record 
in  respect  of  a  concurrent  interest  with  that  of  the  plaintiff,  and  to 
'restore  the  old  practice  acted  upon  in  Lord  Hardwicke's  time,  by 
which  parties  having  such  interest  were  allowed  to  come  in  before 
the  master.  The  proper  rule  to  adopt,  therefore,  appeared  to  be,  to 
hold  that  those  orders  of  April,  1850,  were  intended  to  meet  simple 
cases,  and  that,  in  detormining  what  was  a  simple  case,  the  test  to  be 
applied  was,  to  see  whether  a  decree  would  have  been  of  course  if 
the  case  made  by  the  claim  had  been  raised  by  bill,  bringing  all 
proper  parties  before  the  court  The  claim  before  him  did  not  an- 
swer that  test,  in  so  far  as  it  sought  the  removal  of  the  trustees, 
which  would  not  be  of  course,  and  in  so  far,  also,  as  it  made  a  case 
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of  wilfnl  de&ult  and  neglect  Without  meaning  to  lay  down  anj 
rule  to  the  eif<|ct,  that  in  no  case  of  wilfol  default,  or  requiring  the 
removal  of  trastees,  would  the  court  interfere  upon  claim,  he  would 
observe,  that  such  cases  were  to  be  considered  exceptional,  and  to  be 
judged  of  each  by  its  particular  circumstances.  Where  the  claim 
was  for  a  simple  administration,  of  course  there  could  be  no  obstacle 
to  a  decree ;  for  the  court,  by  the  terms  of  the  decree,  might  take  care 
that  all  proper  parties  were  brought  before  the  court,  so  as  to  insure 
to  the  trustees  the  indemnity  to  which  they  might  be  entitled. 

With  regard  to  the  particular  terms  of  the  decree  to  be  made  in  the 
case  before  him,  there  seemed  to  be  nothing  in  the  question  of  con- 
struction. A  question,  no  doubt,  arose  upon  the  words  ^  after  his 
decease,"  whether  those  words  meant  after  the  death  of  Henry,  or 
after  the  death  of  John ;  and  that  question  could  not  be  decided  in 
the  absence  of  the  parties  interested.  Undoubtedly  those  parties 
ought  to  be  summoned  before  the  master.  He  thought  those  parties 
should  be  summoned,  also,  who  would  be  entitled  under  the  resulting 
trubt,  if  the  appointment  by  Mary  of  her  one  fourth  should  not  have 
been  effectually  made.  The  decree  must  be  to  inquire  whether 
Henry  was  living  or  dead,  and  if  dead,  when  he  died;  then  an 
inquiry,  what  children  of  John,  the  settler,  were  living  at  the  time  of 
the  death  of  Henry  and  at  the  time  of  that  of  John,  the  settler,  and 
whether  any  and  which  of  the  children  of  John,  living  at  the  date  of 
the  settlement,  were  dead,  and  when,  and  whether  leaving  any  and  what 
issue ;  whether  Mary  exercised  the  power  of  appointment  given  to  her 
by  the  settlement  otherwise  than  the  same  might  have  been  exercised 
by  the  will  of  1844 ;  for  she  had  power  to  appoint,  not  only  by  will, 
but  also  by  deed ;  an  inquiry,  also,  who  were  the  real  representatives 
and  personal  representatives  of  the  settler.  The  claim  to  be  dia* 
missed  as  to  the  appointment  of  new  trustees,  and  as  to  the  case  of 
wilful  default  and  misconduct,  the  plaintiff  paying  the  costs  of  so 
much  of  the  affidavits  as  related  to  the  charges  ot  wilfnl  default  or 
misconduct  on  the  part  of  the  trustees.  In  case  the  master  should 
^nd  that  the  parties  with  respect  to  whom  the  inquiries  were  directed 
were  before  the  court,  or  when  they  should  have  been  duly  served 
with  writs  of  summons  to  appear  before  him,  direct  the  accounts  of 
all  the  personal  estate  in  the  words  of  the  settlement,  viz.,  plate, 
linen,  china,  chattels,  personal,  and  real,  dec,  comprised  in  the  deed, 
received  by  the  trustees ;  and  an  account  of  the  rents  and  profits  of 
the  estates,  freehold,  and  copyhold,  comprised  in  the  deed,  and 
whether  any  and  what  part  thereof  had  been  sold,  and  when,  and  by' 
whom  and  to  whom,  and  for  what  sums  of  money ;  and  an  accouBt 
of  the  purchase  money  received  by  the  trustees ;  and  there  should  be 
a  direction  for  a  sale,  when  all  the  parties  should  have  appeared. 

Further  directions  and  costs  reserved;  liberty  to  stale  special  cir' 
cumstances. 
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Febniarj  10,  and  Augnst  5, 1851. 

Husband  and  Wife — Joint  Solicitor  —  Privilege. 

A  hnsband  was  desiroas  of  selling  an  estate  which  was  charged  with  his  wife's  jointure. 
The  wife,  who  was  then  living  with  her  husband,  ag^ed,  at  his  recjnest,  and  upon  the 
advice  of  his  solicitor  and  connael,  to  release  her  jointore  npon  certain  terms.  The  wifo 
subseqaentlj  filed  her  bill  against  her  Imsband  and  the  solicitor  to  enforce  the  terms,  and 
to  compel  prodaction  of  the  cases  and  opinions,  &c.,  submitted  and  taken  in  relation  to 
the  transaction.  Both  the  husband  and  the  solicitor,  in  their  answers,  admitted  that  tho 
plaintiff  had  no  separate  solicitor  or  counsel,  and  that  she  entered  into  the  arrangement 
tor  the  release  of  her  jointure,  and  executed  the  deed  of  release,  under  the  advice  of  the 
solicitor  and  counsel  of  the  husband,  without  having  anj  other  legal  advice ;  but  submit- 
ted, that  the  documents  in  question  were  privileged.    Upon  motion  for  prodaction : — 

£feM,  reversing  the  decision  of  Lord  Cranworth,  V.  C.,  that,  upon  the  Ikcts,  the  solicitor 
must  be  taken  to  have  acted  as  the  joint  solicitor  of  both  husband  and  wife ;  and  that  the 
documents  must  be  produced.  I 

SemhU^  wherever  hnsband  and  wife  have  distinct  interests,  and  the  wife  is  induced,  in  dealing  ! 

with  those  interests,  to  act  under  the  advice  of  an  attorney  employed  and  paid  by  the  ^       | 

husband,  the  attorney  ought  to  be  deemed  to  act  as  the  attorney  of  both  husband  and  i 

wife.  I 

This  was  an  appeal  from  an  order  of  Lord  Cranworth,  V.  C,  re- 
fusing a  motion  for  the  plaintiff  for  production  of  documents  admitted 
in  the  answer  of  the  defendants.  The  facts  are  folly  stated  in  the 
lord  chancellor's  judgment,  and  the  case  is  reported,  before  Lord 
Oranworth,  V.  C^  14  Jur.  1040 ;  1  Eng.  Rep.  94. 

Stuart  and  Dickenson^  in  support  of  the  motion. 

BetkeU  and  ErsJdne^  contra. 

Messiter^  for  the  defendant  Bury. 

Aug.  5.  Lord  Chancellor.  This  is  an  appeal  against  an  order 
noiade  by  Lord  Cranworth,  V.  C,  dismissing  an  application,  made  on 
behalf  of  the  plaintiff,  for  an  order  directing  the  defendants  Warde 
and  Bury  to  bring  in  and  submit  to  the  inspection  of  the  plaintiff 
certain  written  documents  referred  to  in  the  pleadings.  The  facts  of 
the  case,  which  are  relevant  to  the  question  involved  in  this  appeal, 
may  be  shortly  stated.  The  plaintiff,  Marianne  Warde,  formerly 
Marianne  Lawes,  is  the  wife  of  the  defendant  C.  T.  Warde.  The 
marriage  took  place  in  1834.  A  settlement  was  made  previously  to  the 
marriage  dated  the  18th  of  October,  1834,  by  which  a  certain  estate  in 
Warwickshire,  called  the  **  Clopton  Hall  Estate,"  was  chara;ed,  among 
other  sums,  with  a  jointure  of  1000/.  a  year  in  favor  of  Mrs,  Warde, 
in  the  event  of  her  survivinfi^  her  intended  husband.  The  trustees  in 
that  settlement  were  the  deifendant  Lawes  and  a  Mr.  Cottle,  and  two 
other  persons  since  dead.     Mr.  Cottle  retired  from  the  trust,  and  the 
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defendant  Henry  Bury  was  appointed  a  trustee  in  his  place.  The 
settlement  cottained  the  usual  power,  allowing,  under  certain  restric- 
tions, a  substitution  of  security  for  the  jointure.  In  the  year  1845 
the  defendant  contracted  to  purchase  a  considerable  estate  in  Bed- 
fordshire, and  he  became  desirous  to  sell  the  Clopton  Hall  estate,  in 
order  to  apply  the  proceeds  in  payment  for  the  Luton  Hoo  estate ;  and 
to  effect  that  purpose  it  was  found  to  be  necessary  that  the  Clopton 
Hall  estate  should  be  discharged  of  the  jointure,  so  that  the  purchaser 
should  not  be  responsible  for  the  validity  of  any  substituted  charge^ 
and  the  necessary  deeds  were  afterwards  executed  to  release  the  es- 
tate. It  is  alleged,  however,  on  the  part  of  the  plaintiff,  Mrs.  Warde, 
that  she  was  induced,  at  the  request  of  the  defendant  Warde,  and 
upon  the  advice  of  the  defendant  Bury,  who  acted  as  solicitor  for  her 
as  well  as  her  husband,  to  consent  to  the  release  of  the  estate  upon 
a  distinct  contract  that  the  proposed  newly-purchased  estate,  or  some 
other  competent  estate,  sb&uld  be  properly  charged  with  the  payment 
of  the  jointure.  Among  the  deeds  executed  in  relation  to  the  trans- 
action was  a  deed  of  covenant,  by  which  Mr.  Warde  covenanted  to 
grant  and  secure,  out  of,  or  otherwise  well  and  effectually  to  charge 
a  competent  and  sufficient  part  of,  such  estates  as  he  should  there- 
after acquire,  one  annuity  or  yearly  rent  charge  of  10002.  for  the  ben- 
efit of  his  then  wife,  the  plaintiff,  in  case  she  should  survive  him,  with 
the  like  powers,  &c.,  as  in  the  former  settlement  The  purchase  of 
the  Luton  Hoo  estate  has  not  yet  been  completed,  but  a  considerable 
part  of  the  purchase  money  has  been  paid,  and  the  defendant  is  in 
possession  thereof,  and  has  entered  into  a  contract  for  a  resale  of 
that  estate.  Differences  have  arisen  between  Mr.  and  Mrs.  Warde, 
which  have  led  to  a  separation,  and  Mr.  Warde  has  refused  to  charge 
either  the  Luton  Hoo  estate,  or  any  other  estate,  with  the  jointure. 
The  present  bill  is  filed  praying  that  Mr.  Warde  may  be  decreed  to 
make  such 'Charge.  The  defendant  insists  that  he  never  agreed  or 
contracted  to  make  any  such  charge  of  the  jointure  upon  any  estate 
of  his,  but  admits  that  he  intended  so  to  do,  and  that  the  plainti^ 
Mrs.  Warde,  concurred  in  the.release  of  the  Clopton  Hall  estate  with 
the  expectation  that  the  defendant  would  secure  the  jointure  by  sodi 
a  charge.  Upon  the  coming  in  of  the  answers  of  the  defendants 
Warde  and  Bury,  containing  admissions  of  the  possession  by  Mr. 
Bury  of  certain  documents,  (to  which  I  shall  advert  presently,)  appli- 
cation was  made  to  the  court  for  an  order  upon  the  defendants  to 
bring  in  the  documents,  and  submit  them  to  the  ordinary  inspecticML 
That  application  was  resisted  on  the  ground  that  the  documents 
referred  to  consist  of  cases  and  opinions  of  counsel,  drafts  of  deeds, 
and  letters  which  refer  to  the  matters  in  issue  in  the  cause,  and  some 
of  them  were  given  and  written  after  the  dispute  had  arisen,  and  in 
anticipation  of  and  in  reference  to  the  present  suit  The  applieatioa 
was  dismissed,  and  the  present  appeal  is  against  that  order.  With 
respect  to  the  latter  class  of  documents,  no  question  can  arise ;  they 
/all  within  a  recognized  ordinary  principle,  and  the  plaintiff  is  not 
entitled  to  inspect  them.  So  far  as  concerns  the  first  class  of  docn- 
iiicnts,  assuming  they  would  have  also  been  within  the  ordinary 
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rale  exempting  them  from  inspection,  (as  decided  in  the  court  below,) 
if  the  plaintiit  and  defendant  had  been  strangers  to  each  other,  I 
think  that  the  circamstances  of  the  present  case  deprive  them  of  such 
exemption.  The  law  excludes  all  presumption  of  fraud,  and  there  is 
no  evidence  in  this  case  to  warrant  any  inference  that  the  transaction 
out  of  which  the  present  litigation  arises  was  entered  into  or  con- 
ducted, on  the  part  of  Mr.  Warde,  with  any  intention  to  defraud  his 
wife  of  all  security  for  her  jointure,  by  inducing  her  to  release  the 
charge  for  that  jointure  upon  the  Clopton  Hall  estate  upon  the  pre* 
tence  that  he  was  only  desirous  of  carrying  into  effect  the  provision 
in  the  settlement  relating  to  the  substitution  of  security.  I  think 
the  facts  demonstrate  that  he  entered  upon  the  transaction  with  per* 
feet  bona  fidesy  and  I  think  that  bona  fides  involved  it  in  a  high  moral 
obligation  upon  Mr.  Warde  to  see  that  his  wife  was  well  advised  and 
protected  in  the  transaction.  This  case  may  be  important  in  its  con- 
sequences to  married  women,  who,  when  living  with  their  husbands 
upon  terms  of  affection  and  confidence,  are  most  likely  to  act  upon 
theVepresentations  and  advice  of  their  husbands'  solicitors  in  dealing 
with  their  property  and  legal  rights,  and  must  often  be  precluded  from 
resorting  to  other  advice  without  a  breach  of  domestic  harmony  and 
peace ;  and  wherever  the  husband  and  wife  have  distinct  interests, 
and  the  wife  is  induced,  in  dealing  with  those  interests,  to  act  under 
the  advice  of  an  attorney  employed  and  paid  by  the  husband,  I  should 
feel  bound  to  hold  that  the  attorney  must  be  deemed  to  act  as  the 
attorney  of  both  husband  and  wife,  and  that  each  of  them  would 
have  the  right  to  call  for  the  production  and  have  full  inspection  of 
all  documents  that  should  come  into  the  possession  of  the  attorney 
during  such  employment  relating  to  the  transaction,  and  to  the  advice 
given  to  the  wife. 

But,  for  the  reasons  before  stated,  my  decision  in  the  present  case 
will  not  rest  upon  such  a  general  principle.  The  transaction  out  of 
which  the  litigation  arises  consisted  of  two  parts,  but  the  accqmplish- 
ment  of  the  one  was,  equally  with  the  other,  the  object  and  intention 
of  the  parties.  The  one  object  was  to  release  the  Clopton  Hall  estate, 
the  other  to  provide  for  the  substitution  of  another  security.  Mr. 
Bury  was  the  attorney  employed  by  the  husband  to  effect  both  ob- 
jects, and  to  him  the  duty  of  advising  the  wife  and  protecting  her 
interests  was  confided ;  and  I  think  that  Mr.  Bury  was  bound  to  act 
as  the  professional  adviser  of  Mrs.  Warde,  as  distinctly  and  as  inde- 
pendently as  if  he  had  not  been  at  all  concerned  for  Mr.  Warde.  I 
cannot  entertain  the  idea,  that  after  Mrs.  Warde  has  been  induced  to 
deal  with  her  peculiar  interest,  in  reliance  upon  the  advice  of  an 
attorney  introduced  to  her  by  her  husband  for  the  purpose  of  giving 
that  advice,  she  is  to  be  told  that  the  attorney  is  not  to  be  considered 
as  having  acted  on  her  behalf,  and  as  her  attorney,  to  the  extent  of 
giving  her  any  right  to  inquire  into  or  inspect  the  documents  which 
were  the  foundation  of  the  advice  so  given  to  her,  and  upon  which 
she  acted.  I  cannot  consider  the  husband  and  wife  as  strangers  to 
each  other  in  this  transaction,  but  as  united  in  seeking  to  obtain  ond 
common  object,  and  effecting  one  common  purpose.     The  wife  bad 


220       COURTS  OP  CHANCERY,  1851. 

Warde  v.  Warde. 

no  wish  to  change  the  security ;  but  she,  evidently  upon  the  request 
of  her  husband,  did  unite  with  him  in  endeavoring  to  release  one 
estate  from  her  jointure,  and  to  secure  an  effectual  substituted  charge 
upon  some  other  estate.  I  believe  Mr.  Warde  acted  with  the  same 
identical  purpose,  and  Mr.  Bury  was,  to  my  mind,  evidently  employed 
by  the  defendant  to  act  for  and  upon  the  behalf  of  both  in  effecting 
Buch  common  purpose,  and  in  doing  so  to  protect  the  interests  of 
both  ;  and  I  therefore  think  the  case  is  brought  to  that  point  which 
the  learned  judge  below  thought  would  render  that  portion  of  the 
documents  subject  to  inspection  which  referred  to  the  matter  in  issue, 
but  which  existed  before  any  dispute  arose.  I  come,  therefore,  to  the 
distinct  conclusion,  that  Mr.  Bury  was  the  attorney  of  both  husband 
and  wife,  and  each  party  has  an  equal  right  with  the  other  to  inspect 
the  documents  which  came  into  Bury's  possession  in  relation  to  and 
during  that  employment.  I  will  now  refer  to  the  passages  in  the  an* 
swer  which  have  led  me  to  the  conclusions  I  have  before  stated.  After 
stating  the  general  circumstances  of  the  transaction,  the  defendant 
"Warde  admit^s,  that  under  the  circumstances  stated,  it  was  recom- 
mended by  the  legal  advisers  of  the  defendant,  as  their  own  inde- 
pendent opinion,  and  not  at  the  instigation  of  the  defendant,  and  was 
fully  and  deliberately  assented  to  by  the  plaintiff  and  her  trustee,  that 
the  plaintiff  would  release  the  jointure,  &c.  The  defendant  admits 
that  Lawes,  the  trustee,  did  for  some  time  refuse  to  concur  in  releasing 
the  estate,  and  that,  after  considerable  correspondence  between  him 
and  the  legal  advisers  of  the  defendant,  and.  upon  representations 
made  to  him  on  behalf  of  the  defendant,  of  his  earnest  desire,  &c, 
Lawes  did  at  last  consent  to  concur.  The  defendant  believes  that  the 
plaintiff,  as  well  as  the  defendant,  executed  the  release  of  the  estate 
in  the  expectation  of  the  Luton  Hoo  estate,  or  a  competent  and  suf- 
ficient part  thereof,  being  voluntarily  charged  with  the  jointure.  The 
defendant  admits  that  the  plaintiff  had  no  separate  solicitor  or  coun- 
sel, and  that  she  entered  into  arrangement  for  the  release  of  the  estate 
from  her  jointure,  and  executed  the  deed  of  release,  under  the  advice  of 
the  solicitor  and  counsel  of  the  defendant,  without  having  any  other 
legal  advice.  It  will  be  observed,  that  the  answer  contains  no  denial 
whatever  that  Mr.  Bury  did  act  as  the  attorney,  as  well  on  behalf  and 
was  employed  to  protect  the  interests  of  Mrs.  Warde,  as  to  protect  the 
interests  of  Mr.  Warde ;  and  the  fact  of  Mrs.  Warde  having  no  other 
legal  adviser  to  protect  her  very  important  interests,  with  which  she 
was  then  (at  the  request  and  for  the  accommodation  of  her  husband) 
dealing,  can,  I  think,  be  accounted  for  on  no  other  ground.  But  I 
am  of' opinion  that  those  statements  of  the  defendants  do  amount  to 
an  admission  of  the  fact,  and  do  establish  that,  for  all  the  purposes 
of  the  present  question,  Mr.  Bury  must  be  considered  as  having  con- 
ducted the  transaction  as  the  attorney  for  and  on  behalf  of  Mis 
Warde,  the  wife,  as  well  as  on  the  part  of  the  defendant,  and  that 
the  plaintiff  is,  consequently,  entitled  to  the  inspection  of  the  doco- 
|nents  that  came  to  the  possession  of  Mr.  Bury  in  the  course  of  that 
employment,  and  which  were  connected  with  the  advice  he  so  gave 
to*  Mrs.  Warde,  and  by  which  she  was  induced  to  consent  to  the 
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release.  The  only  sentence  that  I  can  discover,  which,  even  by  impli- 
cation, denies  that  Mr.  Bury  acted  as  the  attorney  for  Mrs.  Warde,  is 
contained  in  the  affidavit  filed  by  Mr.  Warde,  in  order  to  explain  the 
omission  in  his  answer  as  to  the  docaments  in  Mr.  Bury's  possession. 
In  that  affidavit  Mr.  Warde  states  that  the  several  docaments  which 
he  enumerates  were  laid  before  and  obtained  from  counsel  on  his  be- 
half and  by  his  direction,  and  not  on  behalf  or  by  the  direction  of  any 
other  person.  This  statement,  standing  alone,  would  seem  to  be  a 
denial  that  Mr.  Bury  acted  on  behalf  of  Mrs.  Warde ;  but  whatever 
construction  Mr.  Warde  mav  put  upon  the  facts,  I  think  that  the  other 
distinct  statements  by  Mr.  Warde,  that  Mrs.  Warde,  under  the  circum- 
stances which  I  have  been  adverting  to,  acted  under  the  professional 
advice  of  Mr.  Bury,  and  no  other  person,  do  so  connect  that  advice 
with  the  documents  referred  to,  as  to  establish  her  right  to  the  inspec- 
tion of  them  which  is  prayed  for.  The  documents  stated  in  the 
answer,  of  which  the  plaintiff  is  entitled  to  the  inspection,  are  thus 
referred  to  in  the  answer :  '<  The  defendant  admits  that  he  caused  to 
be  laid  before  counsel  divers  cases  or  case  for  their  opinion,  and  did 
cause  general  instructions  to  be  given  for  the  preparation  of  all  necea- 
sary  deeds  for  the  purpose  of  releasing  the  estate  from  the  jointure, 
and  that  considerable  correspondence  respecting  the  same  passed 
between  the  defendant  and  his  legal  advisers,  and  the  defendant 
Lawes  and  his  legal  advisers,  but  submits  he  is  not  entitied 
to  produce  such  documents,  which  have  reference  to  the  matters 
in  issue  in  this  cause.  But  he  admits  that,  by  such  documents, 
it  would  fully  appear  that  at  one  time  the  deifendant  did  intend 
to  charge  the  Luton  Hoo  estate  with  a  jointure  of  an  equal  amount 
with  the  joipture  charged  on  the  Clopton  Hall  estate ;  but,  save  as 
aforesaid,  denies  that  it  would  appear  that  he  had  agreed  or  intended 
to  charge  the  Luton  Hoo  estate  with  the  aforesaid  jointure.  The 
defendant  says,  that  the  first  and  second  schedules  contain  all  the 
particulars  inquired  after  by  the  bill  in  his  possession ;  but  he  says  all 
the  particulars  in  the  second  schedule  consist  of  cases,  and  opinions 
of  counsel  thereon,  and  lett^s  between  the  defendant  and  his 
solicitors  relating  to  the  matters  in  issue  in  this  suit ;  and  that  the 
second  part  of  such  schedule  consists  of  cases,  opinions,  and  letters 
written  after  the  dispute  had  arisen  between  the  defendant  and  the 
plaintiff  as  to  the  matters  at  issue  in  the  cause,  and  with  a  view  to 
and  in  expectation  of  this  suit,  and  therefore  submits  he  ought  not  to 
jKoduce  them."  For  the  reasons  I  have  stated,  I  think  the  documents 
which  existed  before  the  dispute  must  be  produced. 

19  • 
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Turner  v.  Maule.^ 

NoYOmber  16, 1850. 

Trustee  Act  of  1850  —  Bankrupt  absconding  TVustee. 

Where  a  trustee,  a  bankmpt,  had  not  surrendered,  and  was  proclaimed,  the  court  refused  to 
appoint  a  new  trustee  in  his  place  under  a  power,  in  which  were  the  words,  '*  refuse  or 
become  incapable  to  act'' 

This  was  a  petition  originally  presented  in  the  canse,  but  snbse- 
qnently  amended  by  being  entitled  also  in  the  matter  of  the  Tnistee 
Act,  1850.  The  petition  was  presented  by  Mr.  Turner  and  two  other 
persons  interested  in  a  sum  of  money  standing  to  the  credit  of  the  above 
cause,  to  a  separate  account,  called  ^  The  Account  of  Charles  Browne 
and  Henry  Stratton,  the  Trustees  of  the  Lidenture  of  Settlement  of  the 
2d  of  July,  1849."  The  petition  stated,  that  Mr.  Turner,  being  absolutely 
entitled  to  the  fund  in  question,  made  the  settlement  ot  it,  and  of 
that  deed  those  two  persons  were  the  trustees :  that  the  co-petition- 
ers were  interested  in  the  fund  by  virtue  of  the  settlement :  that  in 
the  deed  was  contained  a  power  enabling  the  settler,  Mr.  Turner,  to 
appoint  new  trustees,  in  case  either  of  the  said  trustees  thereby 
appohited  should  die,  or  desire  to  be  discharged  from,  or  refuse  os 
become  incapable  to  act  in,  the  trusts  thereby  declared :  that  on  the 
18th  of  January,  1850,  Henry  Stratton  was  declared  a  bankrupt^  but 
that  he  did  not  surrender  to  the  fiat,  and  that  on  the  14th  of  March, 
the  usual  proclamations  were  issued  concerning  him.  It  was  prayed 
that  the  fund  might  be  transferred  to  Charles  Browne^ias  the  sur- 
viving trustee  of  the  settlement  In  Trinity  vacation  last,  the  petition, 
then  entitled  only  in  the  cause,  was  brought  on,  and  his  honor 
desired  it  might  be  entitled  also  in  the  matter  of  the  act,  which 
was  done. 

Sleere,  for  the  petitioners.  No  one  has  been  served  with  the  peti- 
tion. The  parties  are  willing  to  proceed  with  the  appointment  of 
a  gentleman  as  new  trustee,  agreed  on  among  them  as  a  fit  per- 
son,  if  the  court  will  sanction  such  a  course,  and  then  the  fund  can 
be  transferred  to  the  new  and  the  continuing  trustee. 

Knight  Bruce,  V.  C.  I  think  not  The  terms  of  the  power  are 
not  sufficient  to  enable  such  a  course  to  be  taken.  Mr.  Stratton  may 
come  back.    It  may,  however,  be  that  he  is  a  felon. 

Steers  considered  that  he  could  not  be  treated  as  such.  There  had 
been  no  indictment,  and  he  was  yet  at  liberty  to  come  in  and  account 
for  and  excuse  his  absence  in  the  Court  of  Bankruptcy. 

IKnight  Brucey  V.  C.     He  ought  not  to  be  deemed  a  felon.] 
The  parties,  foreseeing  a  difficulty,  had  not  appointed  a  new  tms- 
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tee  until  they  had  ascertained  the  opinion^  of  the  court  as  to  the 
propriety  of  such  a  coarse.  All  parties  were  anxious  to  do  so,  if  it 
could  be  done. 

[Knight  Brucej  V.  C.  Why  not  make  the  cestuis  que  trust  parties  ?] 
The  reason  for  that  omission  was,  the  fund  was  divisible  into  eighty 
parts,  and  there  were  trusts  for  married  women,  trusts  for  maintenance 
of  infants,  and  other  special  matters,  so  that  a  very  considerable  ex- 
pense would  be  incurred  if  J^hey  were  made  parties. 

Knioht  Bkuge,  V.  C.  The  petition,  as  it  is,  will  not  do.  It  is  pos- 
sible that  a  claim  may  be  effectual.  Let  the  petition  stand  over,  with 
liberty  to  apply. 


Potts  v.  The  Thames  Haven,  Dock,  and  Railway  Company.^ 

Jaanary  11, 1S51. 

Claim — Practice  —  AmendmenL  - 

A  claim  mfiy  be  amended  after  it  has  been  set  down  for  hearing. 

Hallbtt  moved  in  this  case  for  leave  to  amend  a  claim  which  had 
been  set  down  for  hearing.  He  said  that  claims  were  usually  set 
down  almost  immediately  after  they  were  filed,  and  if  they  could  not 
be  amended  for  that  reason,  they  could  rarely  be  amended  at  alL  If 
the  court  required  that  notice  should  be  served  on  the  defendant,  that 
could  be  done. 

Knight  Bruce,  V.  C.  If  notice  is  not  served  on  the  defendant, 
how  can  he  be  made  aware  of  the  amendment  ?  Let  the  formalities 
adopted  in  the  orders  for  the  amendment  of  bills  be  observed  here,  and 
let  the  claim  be  amended. 


Brook  v»  Biddall.^ 

January  SO,  1851.  ^ 

Parties  —  Claim  —  Ihcufnbrancers  —  Witnesses  —  Order  of  Aprils 

1850. 

jneamhraBeen  may  appear  in  the  master's  office,  nnder  the  18th  order  of  April,  1850,  and 

the  master  may  summon  witnesses  in  the  nsoal  way. 

John  Bobertson,  by  his  will,  devised  freehold  property  to  the 
defendant,  upon  trust  to  sell  the  same,  and  to  divide  the  produce 
among  the  children  of  his,  the  testator's,  daughter.    The  property  was 

I  - — 
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sold,  and  the  produce  of.  the  sale  was  paid  to  Mr.  Watts,  a  solicitor, 
who  became  bankrupt,  and  the  money  was  lost  A  claim  by  leave 
was  filled  against  Mr.  Biddall,  in  which  all  the  children  of  the  tes- 
tator's  daughter  were  parties  as  plaintiffs,  seeking  to  make  the 
defendant  liable  for  the  loss.  The  claini  was  amended  by  striking 
out  the  name  of  one  of  the  plaintiffs.  Affidavits  were  filed  on  boi£ 
sides,  and  the  claim  came  on  for  hearing. 

Russell  and  L.  Mackeson^  for  the  plaintiffs. 

Ket^on  Parker  and  Hardpy  for  the  defendant,  objected,  that  John 
Brook,  an  incumbrancer,  was  a  necessary  party.  They  submitted 
also,  whether,  under  an  order  on  a  claim,  witnesses  could  be  examined 
in  the  usual  way  in  the  master's  office. 

Knight  Bruce,  V.  C.  The  incumbrancers,  if  any,  may  appear 
before  the  master,  under  the  eighteenth  order  of  April,  1850,  and  the 
master  may  sammon  witneases  in  the  usual  way. 


*  S%  re  Harrold.^ 

February  26,  1851. 

Stat.  13  4*  14  Vict.  35. 

Hie  terms  **  motion  or  petition  of  course,''  in  the  1 9th  section,  mean  Aat  no  serrloe  is  requi- 
site, bat  the  same  most  be  mentioned  to  the  ooiirt 

By  the  19th  section  of  stat.  13  &  14  Vict  c.  35,  it  is  enacted,  ^  that 
it  shall  be  lawful  for  the  said  court,  upon  the  application  of  the  execu- 
tors or  administrators  of  any  deceased  person,  by  order  to  be  made 
upon  motion  or  petition,  of  course,  and  to  be  in  the  form  or  to  the 
enect  set  forth  in  the  schedule  hereto,  with  such  variations  as  circum- 
stances  may  require,  to  refer  it  to  one  of  the  masters  of  the  said  court 
to  take  an  account  of  the  debts  and  liabilities  affecting  the  personal 
estate  of  such  deceased  person,  and  to  report  thereon." 

Campbell  applied  under  this  section  for  an  order,  stating  that  the 
registrar  had  declined  to  consider  whether  the  affidavits  were  sufficient 
or  not,  and  required  that  that  point  should  be  mentioned  to  the  court 
The  difficulty  seemed  to  arise  by  reason  of  the  words  in  the  statute 
directing  the  motion  to  be  one  "  of  course." 

Knight  Bruce,  V.  C.  I  think  the  officer  was  right  in  not  taking 
on  himself  to  judge  on  the  sufficiency  of  the  affidavits.  The  terms 
declaring  such  a  motion  to  be  ^'  of  course,"  only  mean  that  such  a 
motion  does  not  require  service.  The  affidavits  appear  to  be  suf- 
ficient, and  I  make  the  order. 
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Lane  v.  Grben.^ 

febroary  14,  1851. 

Will  —  Construction  —  Misdescription  of  Sex. 

Three  sons  and  a  daughter,  the  only  children  of  A.  B.  who  were  living  at  die  date  of  the 
will,  and  at  the  death  of  the  testator,  held  entitled  to  legacies  bequeathed  to  the  fonr  sons 
of  A.  B. 

This  cause  came  on  upon  further  directions.  The  testator  in  the 
cause,  Henry  Wright,  by  his  will,  dated  the  30th  of  Jane,  1846,  among 
other  legacies,  gave  as  follows :  ^  I  give  and  bequeath  lOOL  apiece 
to  the  four  sons  of  Ann  Hazell,  wife  of  Mr.  Hazell,  of  Chorley,  near 
Wallingford,  by  her  former  husband.^^'  The  testator  died  on  the  Ist 
of  July,  following.  The  master,  by  his  report,  found  that  Ann  Hazell 
was  only  twice  married,  and  that  Mr.  Hazell  was  her  present  husband, 
and  that  by  her  former  husband  she  had  three  sons  and  one  daughter, 
the  only  issue  of  that  marriage ;  that  these  four  children  were  living 
at  the  date  of  the  testator's  will  and  at  the  time  of  his  death,  and  that 
these  four  children  were  the  persons  intended  by  the  testator  by»the 
description  of  the  four  sons  of  Ann  HazelL 

Willcockj  for  the  plainti£  *• 

Bagshawe^  Headlamp  Winstanieyy  E,  G.  White,  Bickner,  and  Rilep^ 
for  the  other  parties.  The  case  of  L^d  Selsey  v.  Lord  Lake,  1  Beav. 
146,  was  cited. 

KjriGHT  Bruce,  V.  C.  I  think  that  it  is  impossible  to  say  that  the 
testator  did  not  intend  to  give  400/.,  and  as  there  is  no  dispute  as  to 
the  parties  he  intended  to  benefit,  I  think,  on  this  particular  will,  the 
three  sons  and  daughter  of  Mrs.  Hazell  take  the  400/.  equally  among 
them. 


Walters  v.  Corpe.* 

Joly  19  and  20,  1851. 

WUl  —  CowversioH  —  Annuity  —  Condition* 

A  testator  gave  freeholds  and  leaseholds  to  trustees,  npon  tmst  to  pay  the  income  to  C.  for 
Ufe,  or  at  their  discretion  to  invest  it,  with  remainder  to  his  children,  and  in  default  of 
obildren,  on  trust  to  sell,  and  diride  the  produce  in  manner  afterwards  directed.  He  made 
similar  gifts  for  the  benefit  of  his  odier  children  and  their  issue,  and  directed  the  trustees 
to  divide  the  produce  in  sixths,  and  apply  one  sixth  to  the  purchase  of  an  annuity  to  C. 
C.  died  without  children,  and  the  trastees  sold :  — 

Bdd^  that  the  one  sixth  of  the  product  o^  the  sale  was  undisposed  of,  and  went  to  the  next 
of  kin  of  die  testator. 

I    -  -  1,1  111  ■  ■  ■    r ■ r  - " *— 
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Thomas  Corpe,  by  his  will,  dated  the  12th  of  November,  1827,  gave, 
devised,  and  bequeathed  all  the  messaages,  lands,  tenements,  and 
other  hereditaments,  of  or  to  which  he,  or  any  other  person  or  persons 
in  trust  for  him,  was  or  were,  or  at  the  time  of  his  death  should  be, 
seized,  possessed  of,  or  entitled,  for  any  estate  or  interest  whatsoever, 
with  their  and  every  of  their  rights,  members,  and  appurtenances,  unto 
Isaac  Whiteing,  his  executors,  administrators,  and  assigns,  for  and 
during  the  term  of  one  year  from  the  testator's  death,  upon  certain 
trust,  long  since  fully  performed ;  and  subject  to  the  said  term  and  the 
trusts  thereof,  the  said  testator  gave  and  devised  his  freehold  messuage 
or  tenement  situate  in  the  Clapham  Road,  and  also  his  two  leasehold 
messuages  or  tenements  situate  in  Great  Suffolk  Street,  unto  and  to 
the  use  of  the  said  Isaac  Whiteing,  his  heirs,  executors,  administrators, 
and  assigns,  for  all  the  estate,  tenn,  and  interest,  for  which  he,  the  said 
testator,  was,  or  at  his  death  should  be,  entitled  to  the  said  freehold  and 
leasehold  premises  respectively,  upon  trust,  that  the  said  Isaac  White- 
ing, his  heirs,  executors,  administrators,  and  assigns,  subject  to  the 
trusts  of  the  said  term  of  one  year,  and  to  the  payment  of  the  rents  and 
other  outgoings  in  respect  of  the  said  freehold  and  leasehold  premises, 
8ho)i^d,  from  time  to  time,  during  the  life  of  the  said  testator's  son, 
Charles  John  Corpe,  or  for  such  part  or  parts  of  that  period,  and  so 
often,  and  from  time  to  time  so  long,  as  the  said  Isaac  Whiteing,  his 
heirs,*executors,  administrators,  and  assigns,^  should  in  his  or  their 
free  and  uncontrolled  judgment  and  discretion,  think  proper,  and  not 
otherwise,  pay  the  rents,  issues,  and  profits  of  the  said  hereditaments 
and  premises  into  the  proper  h^nds  of  the  said  Charles  John  Corpe, 
to  and  for  his  own  use  and  benefit 

But,  in  case  the  said  Isaac  Whiteing,  his  heirs,  executors,  adminis- 
tetors,  or  assigns,  should,  in  such  their  or  his  full  uncontrollable  judg- 
ment and  advice,  think  proper,  and  determine  not  to  pay,  or  no  longer 
to  pay,  the  same,  or  any  part  thereof,  to  the  said  Charles  John  Corpe, 
then  should,  during  the  life  of  the  said  Charles  John  Corpe,  or  for 
such  part  or  parts  of  that  period,  and  so  often,  and  from  time  to 
time  so  long,  as  the  said  Isaac  Whiteing,  his  heirs,  executors,  ad- 
ministratx)rs,  and  assigns,  should,  in  his  and  their  free  and  uncontrol- 
lable judgment,  think  proper,  pay,  apply,  and  dispose  of  the  said  rents, 
issues,  and  profits,  or  any  part  thereof,  unto  and  for  the  support  or 
maintenance  of  the  wife,  child,  or  children  for  the  time  bein^,  of  the 
said  Charles  John  Corpe,  or  any  of  them,  or  in  discharge  of  their  or 
any  of  their  expenses,  and  for  the  education  or  advancement  in  any 
profession  or  business  of  the  same  child  or  children,  or  any  of  them, 
or  in  such  proportion,  and  in  such  manner,  in  all  respects,  as  the  said 
Isaac  Whiteing,  his  heirs,  executors,  administrators,  or  assigns,  should 
approve.  And  as  to  any  part  or  parts  of  the  same  rents,  issues,  and 
profits  which  should,  from  time  to  time,  remain  unapplied  for  any  of 
the  purposes  aforesaid,  upon  trust,  that  he,  the  said  Isaac  Whiteing, 
his  heirs,  executors,  administrators,  and  assigns,  should,  from  time  to 
time,  during  the  life  of  the  said  Charles  John  Corpe,  or  for  such  part  or 
parts  of  that  period,  and  so  often,  and  from  time  to  time  so  long,  as  the 
said  Isaac  Whiteing,  his  heirs,  executors,  administrators,  or  assigns, 
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should,  in  his  or  their  free  and  uncontrolled  judgment  and  discretion, 
think  proper,  accumulate  the  same,  and  all  the  resulting  income  and 
proceeds  thereof,  by  the  investment  of  the  same  respectively,  from  time 
to  time,  in  his  or  their  name  or  names,  in  the  3/.  per  cent,  consolidated 
bank  annuities,  andfthould  stand  possessed  of  the  stock  of  which  such 
investments  should  consist,  upon  the  same  trusts,  intents,  and  pur* 
poses  as  were  thereinbefore  declared  concerning  the  said  rents,  issues, 
and  profits  from  which  the  same  should  have  arisen. 

And  as  to  so  much,  if  any,  of  the  said  rents,  issues,  and  profits,  or 
of  the  stock  so  to  be  purchased  as  aforesaid,  as  should  or  might,  at 
the  decease  of  the  said  Charles  John  Corpe,  remain  in  the  hands  of 
the  said  Isaac  Whiteing,  his  heirs,  executors,  administrators,  or  as- 
signs, in  trust,  for  such  person  or  persons,  and  for  such  intents  and 
purposes,  as  the  said  Charles  John  Corpe  should,  by  his  last  will  and 
testament,  or  any  codicil  thereto,  direct  or  appoint ;  and  in  default  of 
such  direction  or  appointment,  in  trust  for  such  person  or  persons  as, 
under  the  statute  for  the  distribution  of  effects  of  intestates,  would,  at 
the  decease  of  the  said  Charles  John  Corpe,  have  become  entitled,  to 
the  clear  residue  of  the  personal  estate  of  the  said  Charles  John  Cori9e, 
if  he  had  died  possessed  of  personal  estate,  and  intestate,  and  such 
persons,  if  more  than  one,  to  take  as  tenants  in  common,  in  the  shares 
in  which  they  would  have  been  entitled  under  the  same  statute ;  and 
from  and  after  the  decease  of  the  said  testator's  son,  Charles* John 
Corpe,  upon  trust,  that  he,  the  said  Isaac  Whiteing,  his  heirs,  execu- 
tors, administrators,  and  assigns,  should,  at  any  time  or  times  there- 
after absolutely  sell  and  dispose  of  the  said  freehold  and  leasehold 
messuages  and  other  hereditaments  last  thereinbefore  devised,  in 
manner  therein  mentioned. 

And  the  said  testator  thereby  declared  his  will  and  mind  to  be,  that 
the  said  Isaac  Whiteing,  his  heirs,  executors,  administrators,  and 
assigns,  should  stand  and  be  possessed  of  and  interested  in  the 
moneys  to  arise  or  be  produced  by  such  sale,  upon  trust  to  invest  the 
same  in  government  or  real  security,  and  stand  possessed  of  the 
investment  upon  certain  trusts  for  the  benefit  of  the  said  Charles 
John  Corpe,  in  manner  therein  mentioned.  And  the  said  testator 
directed,  that  if  there  should  be  no  child  of  the  said  Charles  John 
Corpe,  who,  being  a  son,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter,  should  attain  that  age,  or  marry,  then  and  in 
such  case  that  the  said  Isaac  Whiteing,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should,  from  and  after  the  decease  of  the  said 
Charles  John  Corpe,  and  such  default  or  failure  of  children  as  afore- 
said, stand  and  be  possessed  of  and  interested  in  aU  and  singular  the 
same  trust  moneys,  stocks,  funds,  and  securities,  and  the  interest, 
dividends,  and  annual  produce  thereof,  or  any  such  part  or  parts 
thereof  respectively  as  should  not  have  been  applied  or  disposed  of 
in  the  manner  therein  mentioned,  upon  the  same  trusts  as  were 
thereinafter  declared  of  and  concerning  the  money  to  arise  by  the 
sale,  calling  in,  and  conversion  into  money  of  his  the  said  testator's 
said  residuary  leasehold  and  other  personal  estates  thereinafter  di- 
rected to  be  sold,  called  in,  and  converted. 
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The  testator  then  gave  other  freehold  and  leasehold  houses  upon 
exactly  similar  trusts,  for  the  benefit  of  his  son  Benjamin  Geo^ 
Corpe  and  children.  He  then  gave  other  freehold  and  leasehold 
houses  upon  similar  trusts,  for  the  benefit  of  his  daughters  Ann 
Bedifer  and  children,  and  Louisa  Corpe  and  Aildren,  and  Maria 
Elizabeth  Corpe  and  children,  respectively,  except  that  he  gave  the 
life  incomes  to  his  daughters  absolutely.  He  then  gave  other  houses ; 
and  after  directing  that  the  said  Isaac  Whiteing,  his  heirs,  executors, 
administrators,  or  assigns,  should  sell  or  dispose  of  and  convert  into 
money  the  testator's  residuary  leasehold  and  other  personal  estate  in 
manner  therein  mentioned,  and  after  payment  of  the  testator's  debts, 
should  stand  possessed  of  five  sixths  of  the  surplus  upon  the  trusts 
therein  mentioned,  the  said  testator  declared  his  will  and  mind  to 
be,  that  the  said  Isaac  Whiteing,  his  executors,  administrators,  and 
assigns  should  stand  possessed  of  the  remaining  equal  sixth  part  of 
the  surplus  or  residue  of  the  money  to  arise  by  the  sale  of  his  the 
said  testator's  residuary  leasehold  estates,  and  by  the  sale,  calling  in, 
and  conversion  into  money  of  that  part  of  his  personal  estate  which 
was  thereinbefore  directed  to  be  called  in  and  converted  into  money, 
and  of  the  money  of  which  he  should  die  possessed,  in  trust  to  lay 
out  and  invest  the  same,  in  the  name  or  names  of  the  said  Isaac 
Whiteing,  his  heirs,  executors,  administrators,  or  assigns,  in  the  pur- 
chase'of  an  annuity  upon  government  security  for  the  life  of  his  ihe 
said  testator's  son,  the  said  Charles  John  Corpe,  and  should  stand 
possessed  of  the  same  annuity  upon  the  like  trusts  as  were  therein* 
before  declared,  during  the  life  of  his  said  son  Charles  John  Corpe, 
with  respect  to  the  rents,  issues,  and  profits  of  the  said  messuages 
thereinbefore  given  for  the  benefit  of  his  said  son  Charles  John,  and 
his  family  aforesaid. 

The  testator  died  in  December,  1827.  Charles  John  Corpe  died  in 
1844,  unmarried,  and  thereupon  the  freehold  and  leasehold  houses 
given  in  the  will  for  his  benefit  became  salable,  and  wece  accord- 
ingly sold.  As  to  five  sixths  of  the  produce  of  the  sale,  it  was  ad- 
mitted  that  that  passed  under  the  will  of  the  testator,  Thomas  Corpe ; 
but  as  to  one  sixth,  the  next  of  kin  claimed  it  as  personalty  smd 
undisposed  of;  the  heir  claimed  the  proceeds  of  the  sale  of  the  free- 
holds as  undisposed  of,  and  the  persons  entitled  under  the  will  of 
Charles  John  Corpe  claimed  it  as  having  vested  absolutely  in  him. 

Betkell  and  BetUinckj  for  the  next  of  kin.  The  purpose  for  which 
this  one  sixth  is  given  has  absolutely  failed,  and  cannot  take  efiect; 
the  one  sixth  must  therefore  be  treated  as  undisposed  of.  This  is  a 
bequest  upon  an  impossible  condition  precedent  1  Rop.  Leg.  755, 
4th  ed.    Dawson  v.  HearUj  1  Russ.  &  M.  608. 

Kenyan  Parker  and  Chandless,  for  the  parties  entitled  under  Charles 
John  Corpe,  contended  that  the  gift  of  an  annuity  was  a  gift  of  tiie 
principal  with  which  it  was  to  be  purchased.  Barnes  v.  Botolejfy 
3  Ves.  482.  Bayley  v.  Bishop^  9  Ves.  6.  There  was  no  condition 
attached,  but  the  interest  was  vested  in  Charles  John  Corpe. 
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PiggoUi  for  the  heir,  cited  Ackroyd  v.  SmUhsoUy  1  Bro.  C.  C.  503. 

Elmslepj  Haardy^  Cole,  and  Martindale,  for  other  parties. 

Bethellj  in  reply. 

Lord  Cranworth,  V.  C.  The  part  of  the  will  I  feel  most 
doabt  about  is  the  question  as  to  the  conversion ;  as  to  the  other  I 
have  no  doubt  There  is  no  gift  at  all  except  the  gift  of  an  annuity, 
and  the  case  of  the  gift  of  an  annuity  payable  at  a  future  time  does 
not  apply  at  all.  If  money  is  to  be  laid  out  upon  an  annuity,  the 
party  may  choose  to  take  it  in  some  other  mode,  whether  payable 
instanter  or  at  some  future  day.  But  here  the  testator  has  diiected 
the  residue  to  be  applied  in  an  igipossible  way.  The  cases  cited  for 
the  representatives  of  Charles  John  Corpe  have  just  the  other  aspect, 
for  they  show  that  the  party  may  elect,  but  here  it  is  only  his  repre- 
sentatives who  can  elect  But  where  the  testator  has  given  his 
residue  in  a  mode  which  is  impossible,  it  is  undisposed  of.  As  to  the 
other  point,  I  must  take  time  to  consider. 

July  26.     Lord  Cranworth,  V.  C,  after  reading  parts  of  the 
w^ill,  and  observing  that  the  trusts  for  the  benefit  of  the  other  children 
-were  nearly  similar  in  nature,  said.  Therefore,  whenever  any  «one  of 
these  other  children  had  died  without  issue,  and  his  or  her  property 
had  been  sold  and  converted,  that  would  go  in  sixths,  and  one  sixth 
w^ould  go  to  purchase  an  annuity  for  Charles  John  Corpe.     Now, 
Cbsurles  John  Corpe  has  died  without  issue,  and  the  question  is,  what 
is  to  become  of  his  share  ;  as  to  five  sixths,  it  goes  over  to  the  other 
parties  ;  but  as  to  one  sixth,  which  comes  to  himself,  I  am  clearly  of 
opinion  that  it  is  undisposed  of.     I  should  have  thought  so,  even  if 
he  bad  been  tenant  for  life  merely,  as  his  own  share,  which  was  to 
fall  in,  eould  only  fall  in  when  an  annuity  could  be  purchased  for 
him  ;  it  has  been  overlooked  by  the  testator,  and  it  is  beyond  doubt; 
for  what  he  takes  is  not  a  life  interest  at  all,  but  an  interest  subject 
to  certain  contingencies,  the  trustees  having  power  to  give  it  to  some 
one  else  under  certain  circumstances.     It  would  be  ridiculous  to  sup- 
pose that  that  could  be  done  after  his  death.     The  testator  has  di- 
rected, as  to  that  one  sixth,  something  that  never  could  take  place 
at  all,  and  consequently  it  is  undisposed  of,  and  goes  to  the  next 
of  kin. 

Declare  thai  the  one  sixth  part  is  undisposed  of,  and  belonffs  to  the 
next  of  ^^  of  ^^^  testator  living  at  his  death. 
VOL.  V.  20 
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Li  re  CooKE.1 

Julj  S9,  1861. 

Pa^/ment  out  of  CotirL 

In  this  case  a  waid  of  court  had  married  withont  the  consent  of 
the  court.  The  husband  and  wife  now  presented  a  petition  for  pay- 
ment out  of  court,  to  the  husband,  of  the  sum  in  court,  amounting 
to  227^  only. 

Toung-ej  in  support  of  the  petition,  cited  Leeds  v.  BamardisUm^ 
4  Sim.  538,  and  BenneU  v.  BiddUsj  10  Jur.  534. 

• 

Lord  Cranworth,  V.  C,  said  that  he  did  not  approve  of  those 
decisions,  and  could  only  suppose  that  some  principle  not  stated  was 
involved  in  them.  On  looking  at  the  affidavits,  however,  he  thought 
the  fund  might  be  paid  to  the  husband. 


Lincoln  v.  Windsor.' 

Jtdy  9,  1851. 

Costs  —  Solicitor  —  TVustee. 

The  TuleMd  down  in  Oradock  Y.  Piper,  I  Mac.  &G.  664}  s.  c.  1  Hall  &  T.  617,  that  a  solici- 
tor who  is  a  trustee,  and  is  made  a  party  to  a  sait  respecting^  the  tmst  propeitf ,  will  be 
allowed  his  usual  professional  costs,  where  he  acts  as  solicitor  in  snch  sait  for  himself  and 
his  co-tmstees,  and  the  oosts  are  not  increased  b^  his  so  acting,  is  confined  to  the  case  of 
a  snit,  and  does  not  extend  to  the  case  of  a  solicitor  acting  for  himself  and  co-tmstces  in 
the  administration  of  the  trust  property  without  the  intervention  of  the  court 

The  bill  in  this  case  was  filed  bv  the  cestuis  que  trustent  of  a  settle- 
ment, alleging  certain  breaches  ot  trust  committed  by  Windsor  and 
Greorge  Selby,  the  trustees,  and  praying  the  accounts  of  the  trust 
estate.  It  appeared  that  the  trustee  Selby,  while  acting  in  the  trusts, 
was  a  member  of  the  firm  of  Thomas  &  George  Selby,  scdicitors; 
and  by  the  schedules  to  the  answer  put  in  by  the  trustees,  accounts 
were  rendered,  including  certain  bills  of  costs  of  the  firm  of  Selby 
&  Co.,  containing  items  of  charge  by  the  firoi  in  respect  of  busi- 
ness  done  for  the  trustees  in  matters  relating  to  the  tixist  At  the 
hearing, 

HcUletty  for  the  plaintiffs,  said.  It  is  submitted  that  the  firm  of 
solicitors,  one  member  of  which  was  one  of  the  trustees,  can  only 
charge  their  costs  out  of  pocket ;  and  that  the  plaintiffs  are  entitled 
to  a  declaration  in  the  decree,  that  the  master,  in  taking  the  accounts, 

1  15  Jar.  765.  S  15  Jur.  765. 
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Ib  not  to  allow  the  trustees  any  professional  charges,  or  charges  for 
loss  of  time,  or  other  emoluments,  but  only  charges  and  expenses 
actually  and  properly  paid  out  of  pocket  No  rule  is  better  estab- 
lished than  that  an  executor  or  trustee  is  not  entitled  to  any  allow- 
ance for  his  care  and  trouble.  Robinson  v.  Pett^  3  P.  Wms.  249 ; 
8.  c  2  Eq.  Ab.  454,  pL  1.  New  v.  Jones^  9  Byth.  Conv.  731,  3d  ed, 
by  Sweet;  s.  c.  1  Mac  &  G.  668 ;  s.  &  1  Hall  &  T.  634.  So,  where 
the  trustee  or  executor  is  a  solicitor  in  partnership,  the  firm  is  entitled 
to  no  more  than  costs  out  of  pocket.  Collins  v.  Ccurey^  2  Beav.  128. 
Christophers  v.  White^  10  Beav.  523.  So,  where  there  is  an  express 
agreement  that  professional  charges  shall  be  allowed  to  the  solicitor, 
they  will  not  be  allowed,  unless  it  appear  that  the  cestui  que  trust 
had  clear  knowledge  of  the  common  rule,  and  proper  protection,  in 
the  shape  of  other  professional  advice.  In  re  Wyche^  11  Beav.  209. 
A  declaration  disallowing  professional  charges  may  be  inse^;;ted  in 
the  decree  at  the  h^^ng.    Moore  v.  Frowdy  3  My.  &  C.  50. 

MeUxUfey  for  the  defeiyiants.  The  circumstance  of  a  solicitor 
being  a  trustee  will  not  prevent  him  from  receiving  his  usual  costs 
where  he  acts  as  solicitor  in  a  suit  for  himself  and  his  co-trustees. 
Oradock  v.  Piper,  1  Mac.  &  G.  668 ;  s.  c.  1  Hall  &  T.  617.  The 
same  rule  will,  it  is  submitted,  be  followed  where  he  acts  in  the  ad- 
ministraton  of  the  trust  estate,  and  the  costs  are  not  increased  thereby. 
[He  cited,  also,  Frctser  v.  Palmer^  4  Y.  &  C.  515.] 

Hdllett  replied. 

Sir  George  Turner,  V.  C,  said  the  principal  question  in  the  case 
was  as  to  the  rule  to  be  observed  as  to  the  allowance  of  the  costs  of 
a  trustee  who  is  a  solicitor,  and  acts  in  that  character  for  himself  and 
his  co-trustees,  in  matters  relating  to  the  trust  estate.  It  had  been 
laid  down  by  Lord  Langdale,  in  Christophers  v.  White,  10  Beav.  523, 
and  other  cases,  that  if  a  solicitor  acts  either  for  himself  alone,  being 
sole  trustee,  or  for  himself  and  others,  his  co-trustees,  he  will  not  be 
allowed  to  charge  the  trust  estate,  except  with  costs  out  of  pocket. 
In  Cradock  v.  Piper,  1  Mac.  &  G.  668 ;  s.c.  1  Hall  &  T.  617,  how- 
ever, it  had  been  decided  by  Lord  Cottenham,  that  the  circumstance 
of  a  solicitor  being  a  trustee  will  not  prevent  him  from  receiving  his 
usual  costs  where  he  acts  as  solicitor  in  a  suit  for  himself  and  his  co- 
trustees, and  enters  a  joint  appearance  for  himself  and  them,  provided 
the  costs  are  not  increased  by  his  being  one  of  the  parties  for  whom 
such  joint  appearance  is  made.  There  was,  however,  a  marked  dif- 
ference between  the  cases  of  costs  incurred  in  a  suit,  and  of  costs 
incurred  in  the  administration  of  an  estate  without  the  intervention 
of  the  court  The  general  principle  of  the  rule,  disallowing  profes- 
sional charges  by  a  trustee,  was  this ;  that  a  trustee  cannot  be  per- 
mitted to  profit,  or  to  place  himself  in  a  situation  to  profit,  by  his  trust 
Now,  where  a  trustee  was  brought  into  court  in  a  suit,  he  could  have 
no  opportunity  of  placing  himself  in  a  situation  to  profit  by  his  trust 
Therefore,  if  a  trustee  were  necessarily  made  a  party  to  a  suit,  and 
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the  costs  were  not  increased  by  any  conduct  of  his,  there  appeared  to 
be  no  reason  why  he  should  not  be  allowed  his  costs.  The  reason 
of  the  general  rale  appeared  to  be  inapplicable  to  the  case  of  a  suit 
under  such  circumstances ;.  but  this  did  not  extend  to  the  case  of  the 
costs  of  administration  out  of  court  The  items  of  charge  in  the  bills 
of  costs  of  the  Messrs.  Selby  could  not,  therefore,  be  allowed,  and 
there  must  be  a  declaration  in  the  decree  to  that  effect. 

The  decree  directed,  that  the  master,  in  taking  the  accounts  of  the 
trustees,  should  not  allow  to  them,  or  either  of  them,  a^ny  professional 
charges,  or  charges  for  loss  of  time,  or  other  emoluments,  but  to 
allow  only  such  charges  and  expenses  actually  paid  by  them  out 
of  pocket  as  he  should  find  to  have  been  properly  incurred  and  paid 
by  them. 


in  re  Flyer's  Trust  ;  in  re  The  Trustee  Act,  1850.^ 

Jalj  26,  1851. 

Trustee  Actj  1850  —  Vesting'  Order, 

Where  one  of  several  trustees  of  real  estates  is  out  of  the  jurisdiction,  and  it  is  sought  to 
get  another  trustee  appointed  in  his  place,  and  to  vest  the  trust  property  in  the  new  trus- 
tee and  the  continuing  trustees,  the  proper  course  is,  not  to  apply  lor  a  vesting  order  for 
that  purpose,  but  for  an  order  appointiag  a  proper  person  to  concur  with  the  oontinning 
trustees  in  conveying  the  property,  so  as  to  vest  it  in  themselves  and  the  new  tmstee. 

This  was  a  petition  presented  under  the  Trustee  Act,  1850,  for  the 
appointment  of  a  trastee  of  certain  devised  estates  in  the  place  of  a 
trustee  appointed  by  the  will,  who  had  gone  out  of  the  jurisdiction. 
There  was  a  continuing  trustee  within  the  jurisdiction,  and  the  peti- 
tion, after  naming  one  Bowman  as  a  fit  person  to  be  appointed  in  the 
place  of  the  absent  trustee,  prayed  for  an  order  vesting  the  trust 
]Nremises  in  Bowman  and  the  continuing  trastee. 


R.  Pryor  appeared  in  support  of  the  petition. 


Sir  George  Turner,  V.  C,  said  that  a  vesting  order  in  the  terms 
prayed  would,  to  use  the  words  of  the  statute,  have  the  same  effect 
as  if  the  trustee  out  of  the  jurisdiction  had  duly  executed  a  convey- 
ance of  the  lands  in  the  manner  and  for  the  estate  directed  by  the 
order.  As  this  would  operate  as  a  severance  of  the  joint  tenancy, 
and  might  give  rise  to  considerable  inconvenience,  the  proper  order  to 
make  would  be  an  order  to  amend  the  petition,  by  inserting  therein 
the  name  of  the  petitioner's  solicitor  as  a  proper  person  to  be  ap- 
pointed to  concur  with  the  continuing  trustee  in  conveying  the  trust 
premises,  so  as  to  vest  them  in  Bowman  and  the  continuing  trustee, 
upon   the  trasts   of  the  will ;  and  then  to   order  that  Bowman  be 
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appointed  a  trastee  in  the  place  of  the  absent  trastee,  and  that  the 
solicitor  appointed  to  convey  concur  with  the  continuing  trustee  in 
conveying  the  premises,  so  as  to  vest  them  in  Bowman  and  the  con- 
tinuing trustee. 


Hills  v.  M'Rae.^ 

Jalj  26,  1851. 

Claim  —  Parties  —  Surviving-  Partner. 

To  a  chum  seeking  payment  of  a  partnership  debt  oat  of  tbe  assets  of  a  deceased  partner, 

the  sorriTing  partner  is  a  neoessaiy  party. 

This  was  a  claim  filed  by  a  creditor  of  the  firm  of  Gteorge  Potter 
&  Co.,  against  the  personal  representatives  and  residuary  devisees  of 
Donald  M'Rae,  deceased,  who  was  one  of  the  partners  in  the  firm  of 
Greorge  Potter  &  Co.  Potter,  the  surviving  member  of  the  firm,  was 
tiot  a  party  to  the  claim. 

W.  Morris^  for  the  plaintiff,  submitted  that  it  w^  not  necessaiy  to 
make  George  Potter  a  party  since  the  32d  order  of  August,  1841 ; 
that  this  order  put  a  plsuntiir  in  equity  in  the  same  position  as  a 
plaintiff  at  law,  where,  if  the  defendant  did  not  plead  in  abatement 
the  non-joinder  of  a  co-debtor,  the  action  proceeded  in  his  absence ; 
that,  at  all  events,  it  was  not  necessary  to  make  him  a  party  to  the 
claim,  as  the  decree  could  not  be  made  against  him ;  Wtikinsan  v. 
Henderson,  1  My.  &  K.  582 ;  and  that  if  he  were  a  necessary  party 
to  the  proceedings,  he  might  be  summoned  to  attend  the  master.  As 
to  the  form  of  decree,  he  referred  to  Seton  on  Decrees,  239,  and 
Devaynes  v.  Noble^  1  Mer.  538. 

WooUey,  for  the  defendants. 

Sir  George  Turner,  V.  C,  said  he  considered  Potter  a  necessary 
party  to  the  claim.  The  32d  order  did  not,  he  thought,  apply  to  this 
case,  for  the  surviving  partner  was  the  party  legally  Uable  to  pay  the 
debt,  and  might  in  fact  have  paid  it.  The  rule  in  equity  as  to  non- 
joinder of  co-debtors  was  different  from  the  rule  at  law,  Mr.  Potter 
might  be  summoned  before  the  master ;  and  the  proper  decree  to  be 
made  was  to  take  an  account  of  the  personal  estate  of  the  deceased 

Partner,  and  of  his  separate  debts,  and  lastly  of  the  joint  debts, 
^here  would  be  a  declaration  that  the  joint  creditors  were  entitled  to 
the  surplus  after  payment  of  the  separate  debts. 
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January  22  and  23,  1851. 

Act  of  Bankruptcy  —  Declaration  of  Insolvency — Adjudication  — 
Annulling  —  Bankrupt  Laws  Consolidation  Act^  1849. 

On  the  26th  of  November,  a  trader  signed  a  declaration  of  insolvencj,  and  left  it  in  tiie 
hands  of  A.,  who,  with  his  partners,  B.  &  C,  were  creditors.  The  trader  was  alao  in- 
debted to  B.  &  C.  in  respect  of  another  business  carried  on  by  them,  and  owed  them  rent 
On  the  same  day  B.  &  C.  distrained  and  took  the  trader's  goods,  and  then  offered  \m 
creditors  a  composition,  they  retaining  the  goods,  and  this  offer  was  agreed  to  on  the  fol- 
lowing day,  at  the  office  of  A/s  solicitor,  but  A.  was  not  then  present.  On  the  29th  of 
November  the  agreement  for  the  composition  was  executed  ;  and  afterwards,  on  the  same 
day,  A.  filed  the  declaration  of  insolvency  which  the  trader  had  signed  on  the  26th ;  and 
on'Uie  affidavit  of  A.  of  the  joint  debt  due  to  him  and  B.  &  C,  the  trader  was  adjudged 
bankrupt    The  adjudication,  on  appeal,  was  set  aside. 

A  commissioner  may  attend  to  circumstances  of  equitable  invalidity  upon  an  application  to 
retain  or  not  retain  an  adjudication. 

This  was  an  appeal  from  the  decision  of  the  commissioner  under 
the  following  circumstances :  Mr.  Johnstone,  the  bankrupt,  was  a 
publican  at  Newbury,  and  a  tenant  of  Messrs.  Hawkins  &  Canning, 
who  were  brewers,  and  who  also  carried  on  business  as  wine  and 
spirit  merchants  in  partnership  with  Mr.  Turner.  The  bankrupt,  in 
November,  1850,  was  indebted  to  Messrs.  Hawkins  &  Canning  for 
arrears  of  rent,  and  for  the  balance  of  an  account  for  beer;  and  he 
was  also  indebted  to  Messrs.  Hawkins,  Canning,  &  Turner  in  a  sum 
of  147/.  for  wine  and  spirits.  On  the  26th  of  November,  Messrs 
Hawkins  &  Canning  distrained  on  Johnstone's  goods  for  arrears  of 
rent,  and  on  the  same  day  Mr.  Canning,  for  himself  and  partner,  pro- 
posed that  Johnstone  should  relinquish  possession  of  the  house,  and 
that  they  would  discharge  him  from  the  debts  he  owed  them,  and 
would  pay  his  other  creditors  5^.  in  the  pound  on  their  respectiye 
debts,  Hawkins  &  Canning,  however,  retaining  possession  of  the  goods 
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distrained.  To  this  proposal  Johnstone  acceded,  and  on  the  follow- 
ing day  a  meeting  of  Johnstone's  creditors  was  held  at  the  office  of 
Messrs.  Bunny,  Mr.  Turner's  solicitors.  Mr.  Graham,  the  solicitor 
for  Messrs.  Hawkins  &  Canning,  was  present  at  this  meeting,  and 
stated  to  the  creditors  the  proposal  before  mentioned.  Mr.  Turner 
was  not  present  at  the  meeting,  but  all  the  creditors  who  were  present 
agreed  to  accept  the  composition,  and  signed  an  agreement  to  that 
eiiect  On  the  28th  of  November,  Messrs.  Hawkins  &  Canning  signed 
a  memorandum  of  agreement,  on  the  same  paper  which  had  been^ 
signed  by  the  creditors,  for  the  payment  of  the  composition  ;  and  on 
the  morning  of  the  29th  of  November  an  agreemfent  was  executed 
between  Johnstone  of  the  one  part,  and  Hawkins  Sc  Canning  of  the 
other  part,  whereby,  among  other  things,  Hawkins  Sc  Canning  under- 
took to  pay  the  several  creditors  of  Johnstone,  ^  including  the  said 
firm  of  Hawkins,  Canning,  &  Turner,"  the  composition  of  5s.  in  the 
pound  on  their  respective  debts.  At  about  noon  on  the  same  29th 
of  November,  Mr.  Turner  caused  a  declaration  of  insolvency,  which 
had  been  previously  signed  by  Johnstone,  to  be  filed,  and  on  the  same 
day  filed  a  petition  for  adjudication  in  the  name  of  himself  and  part- 
ners, he  making  an  affidavit  of  the  joint  debt  of  147/.,  and  thereupon 
Johnstone  was  adjudged  bankrupt  On  the  2d  of  December,  Johnstone 
gave  notice  to  dispute  the  adjudication  on  the  5th,  and  the  meeting 
on  that  day  was  adjourned,  and  on  the  12th  of  December,  Mr.  Com- 
missioner Goulburn  confirmed  the  adjudication,  and  ordered  the 
bankruptcy  to  be  advertised.  The  declaration  of  insolvency  was 
dated  at  nine  o'clock  in  the  afternoon  of  the  26th  of  November,  1850, 
and  was  attested  by  Mr.  Bunny.  In  the  bankrupt's  evidence,  he 
stated  that  he  did  not  know  that  the  paper  he  signed  was  to  make 
him  a  bankrupt  The  bankrupt  now  appealed  from  the  decision  of 
the  commissioner,  by  which  he  refused  to  annul  the  adjudication  upon 
the  cause  shown  by  the  bankrupt,  as  provided  by  the  104th  section 
of  the  Bankrupt  Laws  Consolidation  Act,  1849, 12  &  13  Vict  c.  106. 

Bacon  and  Bagky^  for  the  appeal 

Russell  and  BramweU^  for  the  respondents,  contended  that  the 
filing  of  the  declaration  was  conclusive,  and  the  circumstances  at- 
tending it  could  not  now  be  inquired  into.  They  relied  on  the  70tb, 
96th,  and  101st  sections  of  the  same  statute. 

Bacon  was  not  called  on  to  reply. 

Knight  Bruce,  V.  C.  In  this  case  I  differ  from  the  able  and  ex- 
cellent commissioner  before  whom  it  has  been,  and  with  whom  I 
have  almost  uniformly  bad  the  satisfaction  to  agree ;  nor,  after  a 
knowledge  of  more  than  thirty  years,  can  I  say  that  there  is  any  man 
with  whom  I  better  like  to  agree.  This  case,  however,  has  appeared 
to  him  in  a  light  in  which  it  does  not  appear  to  me.  As  to  the  point 
upon  the  interpretation  of  the  act  of  1849,  the  clause  in  question 
is  probably  among  the  many  dark  passages  that  statute  contains. 
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The  interpretation  contended  for  in  the  argument  for  the  respondent 
appears  to  me  not  necessary,  and  one  not  to  be  adopt^ed  without  abso- 
lute necessity.     To  adopt  it  would,  in  my  opinion,  lead  to  great  and 
general  inconvenience,  and  it  is  an  interpretation  which,  whether 
contemplated  or  not  by  those  who  framed  this  act  of  Parliament,  is 
one  which  a  court  of  justice  cannot  adopt     I  am  of  opinion,  that, 
according  to  a  just  interpretation  of  this  act  of  Parliament,  it  is  com* 
petent  to  a  commissioner,  upon  an  application  to  adjudicate,  or  to 
retain  an  adjudication  of  bankruptey,  to  attend  to  equitable  as  well 
as  legal  circumstances,  and  not  to  adjudicate,  or  retain  an  adjudica- 
tion, although  there  may  be  all  the  legal  requisites,  when  circum- 
stances of  equitable  validity  are  made  manifest  to  his  mind.     That 
is  my  impression,  which,  as  it  is  a  point  of  some  general  importance, 
I  think  right  now  to  declare,  although  I  do  not  know  that  that  is 
necessary  to  the  decision  of  the  present  case,  for,  according  to  my 
view  of  it,  its  legal  invalidity  is  doubtful,  or  more  than  doubtful,  and 
its  equitable  invalidity  certain.    The  signature  of  the  alleged  bankrupt 
to  the  declaration  of  insolvency  may  ^  have  been  properly  obtained. 
I  had  rather  not  give  an  opinion  on  that  particular  point     I  would 
rather  assume  that  it  was  properly  obtained.     But  between  the  time 
of  its  signature  and  the  time  of  using  it,  circumstances  had  occurred 
very  important  in  varying  the  position  of  the  man  who  signed  it,  and 
of  those  who  were  interested  in  it  and  in  his  affairs  —  circumstances 
had  occurred  to  the  knowledge  of  Mr.  Turner,  and  of  Mr,  Turner's  so- 
licitor.    In  my  opinion,  without  intending  to  speak  with  the  slightest 
disrespect  of  any  person  concerned,  without  imputing  any  bad  mo- 
tive to  any  gentleman  whose  name  has  been  mentioned  in  the  course 
of  this  discussion,  it  was  an  act  of  impropriety  to  use  it  as  it  was 
used,  and  an  act  which  it  is  impossible  to  approve  of  or  support,  as 
far  as  my  judgment  is  concerned.     I  am  of  opinion,  that  for  every 
purpose  of  this  case,  it  must  specifically  be  treated  as  if  the  declara- 
tion of  insolvency  had  never  been  on  the  file,  where,  as  I  have  said, 
it  ought  not  to  have  been  placed.     It  has  been  said,  however,  that, 
putting  the  declaration  of  insolvency  out  of  the  case,  there  was  still 
an  act  of  bankruptey,  by  reason  of  the  manner  in  which  the  goods 
of  Mr.  Johnstone  had  been  dealt  with.     I  think  it  not  necessary  to 
give  any  opinion  on  the  question,  whether  it  would  have  been  an  act 
of  bankruptey  if  other  persons  had   been   concerned  than    Messrs. 
Hawkins  &  Canning.     Messrs.  Hawkins  &  Canning  are  intimatelv, 
directly,  and  immediately  concerned  in  it ;  and  as  the  petition  in  this 
bankruptey  is  the  petition  of  them  as  well  as  of  a  third  person,  it  is 
absolutely  impossible  to  maintain  that  act  in  which  they  were  thus 
concerned  as  an  act  of  bankruptey.     It  has  now  been  objected,  that 
this  petition  is  supported  by  the  petitioning  creditors,  the  partnei^  of 
Mr.  Turner,  and  has  been,  in  fact,  presented  under  their  influence  and 
indemnity,  and  by  their  wish.     It  is  not,  however,  suggested  that  it 
is  not  also  the  wish  of  the  bankrupt,  whose  application  in  form  it  is 
that  the  bankruptcy  or  the  adjudication  should  be  annulled ;  and,  in 
the  circumstances  of  this  case,  I  am  of  opinion,  that  the  support  the 
application  receives  from  two  of  the  petitioning  creditors  rather  as&ists 
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than  prejadioes  the  case  of  the  alleged  bankrapt  Although,  there* 
fore,  I  am  differing  from  a  judge  I  hold  in  the  highest  value  and  esti- 
mation, I  consider  that  I  cannot  allow  this  adjudication  to  stand. 


Ez  parte  Barnett  ;   in  re  Barnett.* 

November  6,  1850. 

Bankrupt  Laws  ConsolidcUion  Act,  18J9  —  Petition  for  Arrangement 

—  Costs  —  Registrar's  Jurisdiction, 

The  condition  of  the  existence  of  a  single  commissioner  in  the  district  does  not  apply  to 
the  27th  section. 

A  debtor  presented  a  petition  for  arrangement  with  her  creditors,  bnt  did  not  appear  on  tho 
day  appointed  for  the  private  sitting,  and  the  petition  was  dismissed,  and  an  adjudication 
of  bankruptcy  was  made  under  the  223d  section,  and  the  same  was  held  to  be  regular. 

The  costs  of  a  creditor,  who,  though  not  served  with  a  petition  of  appeal  against  the  adjn- 
dication  presented  by  the  bankrupt,  appeared  by  counsel,  were  allowed  out  of  the  estate. 

In  this  case  the  petitioner  had  presented  a  petition  for  arrangement 
with  her  creditors,  but  did  not  appear  on  the  day  appointed  for  the 
private  sitting,  the  19th  of  August.  The  registrar  of  the  court,  Mr. 
Curzon,  acting  for  the  commissioner,  Mr.  Balguy,  under  the  27th  sec- 
tion of  the  Bankrupt  Laws  Consolidation  Act,  1849,  dismissed  her 
petition,  and  declared  her  a  bankrupt,  under  the  223d  section  of  the 
statute.  She  now  presented  a  petition  of  appeal  from  that  decision, 
on  the  ground  that  the  registrar  had  no  jurisdiction  to  act 

SwanstondiDd  GUisse,  for  the  petitioner,  argued,  that  the  two 
branches  of  the  22dd  section  were  alternative  provisions,  and  that, 
after  dismissing  the  petition,  the  jurisdiction  of  the  court  was  ex- 
hausted, and  there  was  no  longer  any  pending  proceeding  under 
which  an  adjudication  of  bankruptcy  could  be  made.  They  also 
contended,  that  the  only  case  in  which  the  registrar  could  sit  for  the 
commissioner  was  in  that  of  a  district  having  a  single  commissioner 
attached  to  it;  and  further,  that  it  was  no  longer  in  the  discretion  of 
the  court  to  annul  the  adjudication  or  not,  but  that  the  application 
was  strictly  an  appeal,  on  which  the  court  must  decide  the  question 
of  the  validity  of  the  adjudication. 

De  Oex  also  appeared  for  a  creditor  who  had  proved,  but  was  not 
served  with  the  petition  of  appeal,  and  asked  for  costs. 

Knight  Bruce,  V.  C.  Supposing  myself  capable  of  acting  upon 
tbe  principles  on  which  this  court,  in  matters  of  bankruptcy,  formerly 
acted,  that  although  a  fiat  or  commission  might  be  held  to  be  invalid, 
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or  might  appear  to  be  plainly  invalid,  it  is  not,  therefore,  a  matter  of 
light  that  it  should  be  superseded  or  annulled,  but  that  it  is  competent 
to  the  court,  in  the  proper  exercise  of  its  judicial  discretion,  to  leave 
the  alleged  bankrupt  to  avail  himself  of  the  objection  at  law,  without 
assisting  him  here ;  supposing,  I  say,  the  capacity  still  to  exist  here 
to  act  on  such  principles,  I  should,  beyond  all  question,  dismiss  this 
petition,  that  is  to  say,  refuse  to  interfere,  there  being  no  merits,  in 
my  opinion,  brought  forward  to  render  it  right,  in  this  case,  to  inter- 
fere. Mr.  Swanston  has  contended,  —  and  the  argument  deserves  at- 
tention, although  I  do  not  mean  to  give  any  opinion  upon  it,  —  that, 
as  the  legislature  has  now  changed  and  constituted  the  jurisdiction, 
such  an  exercise  of  discretion  is  withdrawn  from  this  court,  and  that 
it  is  only  competent  to  this  court  to  deal  with  the  question  strictly  as 
a  court  of  law,  having  nothing  to  do  but  to  say  whether,  in  its  judg- 
ment, the  order  was,  when  made,  correct  or  incorrect  The  argument, 
I  repeat,  seems  to  me  to  deserve  great  attention,  but  I  decline  giving 
any  opinion  upon  it 

with  regard  to  the  jurisdiction  of  the  registrar,  or  the  power  of  the 
registrar  to  act  for  the  commissioner,  I  think  that  as  the  adjudication 
was  made  on  the  19th  of  August,  I  may  take  it  that  the  registrar  had 
jurisdiction,  for  the  condition  of  the  existence  of  a  single  commissioner 
in  the  district  does  not  apply  to  the  27th  section,  and  I  think  I  may 
take  the  19th  of  August  to  be  during  the  vacation,  within  the  mean- 
ing of  the  act  of  Parliament  The  registrar,  therefore,  had  jurisdiction. 
The  registrar,  in  his  order,  finds  that  it  has  been  shown  to  the  satis- 
faction of  the  court,  that  the  petitioning  debtor  has  not  made  a  full 
disclosure  of  debts,  credits,  estate,  and  effects.  That  is  one  of  the 
cases  in  which  the  court  is  authorized  to  make  an  adjudication  of 
bankruptcy ;  and  the  correctness  of  that  recital  in  the  order  has  not 
been  impeached.  Again,  be  finds  that  the  appellant  is  not  desirous 
of  making  a  bona  fide  arrangement  with  all  her  creditors.  That  is  a 
case  also  in  which  the  223d  section  provides  that  the  commissioner 
may  adjudicate  her  a  bankrupt;  and  I  should  have  been  very  much 
surprised  if  any  one  were  capable  of  believing  that  she  was  desirous 
of  making  a  bona  fide  arrangement  with  all  her  creditors;  and  believ- 
ing, to  the  utmost  extent  of  my  power  of  credence,  that  she  was  not, 
how  can  I  say  that  it  is  not  a  case  to  be  adjudicated  in  bankruptcy? 

The  only  remaining  point  is  this:  the  petition  for  arrangement  was 
dismissed ;  but  by  the  dismissal  of  the  petition  she  was  only  taken 
from  one  list  of  bankrupts,  or  insolvents,  or  traders,  or  whatever  they 
might  be  called,  and  she  was  held  to  belong  to  some  other  class.  I 
do  not  see  that  the  power  of  adjudication  was  rendered  irregular  by 
taking  her  out  of  the  class  in  which  she  was,  and  bringing  her  into 
the  class  in  which  she  is.  I  dismiss  the  petition  with  perfect  willing- 
ness. I  suspect  that  this  was  a  mere  device  to  obtain  two  months* 
protection.  The  lady  may  still  defend  herself  at  law,  if  she  is  not  a 
bankrupt ;  I  think  I  ought  not  to  lend  her  any  assistance.  The  cred- 
itor who  appears  to  oppose  may  take  his  costs  out  of  the  estate,  if  he 
satisfies  Mr.  Vizard  that  he  has  proved  his  debt  in  the  District  Court 
of  Bankruptcy. 
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Ex  parie  Johnion ;  in  n  Johnson. 

Ex  parte  Johnson  ;  in  re  Johnson.^ 

January  la,  1851. 

Bankrupt  Laws  Consolidation  Act  —  Practice —  Certificate  Notice. 

B  certii 
oppoaed 


On  an  appeal  bj  a  bankrapt  from  the  decision  of  the  commissioner,  suspending  the  certifi 
cate  or  confonnity,  notice  of  the  appeal  mnst  be  serred  on  Ae  creditors  fuo  o 


before  the  commissioner. 

The  bankrupt  presented  this  petition  by  way  of  appeal  from  the 
decision  of  the  commissioner,  by  which  he  had  suspended  the  certifi- 
cate for  twelve  months. 

BiKonj  Cooke^  and  Toulmin,  for  the  petition. 

iVw,  for  the  assignees. 

Knight  Bruce,  V.  C.  Who  besides  the  assignees  have  been  served 
with  notice  of  the  petition?  Were  there  any  creditors  who  opposed 
before  the  commissioner? 

Bacon.  No  one  else  has  been  served.  The  assignees  represent  the 
creditors.  Two  creditors,  and  no  more,  appeared  before  the  com- 
missioner, and  opposed  the  bankrupt's  application  for  his  certificate. 

Knight  Bruce,  V.  C.  By  the  198th  section  of  the  Bankrupt  Laws 
Consolidation  Act,  it  is  enacted,  '^  that  forthwith,  after  the  bankrupt 
shall  have  passed  his  last  examination,  the  court  shall  appoint  a  pubUc 
sitting  for  the  allowance  of  his  certificate,  (whereof,  and  of  the  purport 
whereof,  twenty-one  days'  notice  shall  be  given  in  the  London  Cra- 
zette,  and  t0  the  solicitor  of  the  assignees,)  and  at  such  sitting  the 
assignees,  or  any  of  the  creditors  of  such  bankrupt,  who  shall  have 
given  to  the  registrar  of  the  court  three  clear  days'  notice,  in  writing, 
of  his  intention  to  oppose,  may  be  heard  against  the^  allowance  of 
such  certificate."  Now,  in  the  present  case,  two  creditors  appeared 
and  opposed,  and  I  think  that,  on  an  appeal  from  the  commissionerHi 
decision,  they  are  entitled  to  notice.  These  two  creditors  should 
therefore  be  served,  and  the  petition  must  stand  over  for  that  purpose. 
What  I  should  have  done  in  case  a  great  multitude  of  creditors  had 
appeared  I  do  not  say ;  but  as  only  two  gave  notice,  under  the  198th 
section,  and  appeared,  they  ought  to  be  served  with  notice  of  the  ap- 
peal    Let  the  petition  stand  over  for  such  notice  to  be  given. 


&  15  Jor.  18& 
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Mc  parte  Jones  ;  in  re  Morrison.^ 

Janoaiy  10,  1851. 

Joint  and  separate  Fiat  —  Proof. 

A  creditor  bronght  an  action  against  one  of  three  joint  debtors,  two  of  whom  were  out  of 
the  jarisdiction,  and  obtained  judgment*  The  creditor  afterwards  issaed  a  fiat  of  bank- 
mptcy  against  the  debtor  against  whom  he  had  so  recovered.  Distinct  accounts  were 
directed  to  be  kept  of  the  joint  estate  of  the  three  debtors.  The  creditor  endeavored  to 
transfer  his  proof  from  the  separate  to  the  joint  estate,  but  was  refused  permission  bj  tbe 
commissioner.  Upon  an  appeal,  the  creditor  agreeing  to  abandon  or  withdraw  the  proof 
made  against  the  separate  estate,  the  court  declared  he  was  entitled  to  make  such  proof 
as  he  would  be  entitled  to  make  if  the  action  had  not  been  brought  and  the  judgment  had 
not  been  obtained. 

This  was  the  petition  of  John  Jones,  one  of  the  registered  public 
officers  of  the  Sheffield  and  Hallamshire  Banking  Company,  praying 
tbe  reversal  of  the  commissioner's  decision  respecting  a  refusal  to 
permit  a  transfer  of  proof  from  a  separate  estate  of  one  of  three  joint 
debtors,  to  the  joint  estate  of  the  three.  The  facts  were  these :  A  fiat 
was  issued  against  the  bankrupt  on  the  24th  of  June,  1844,  on  tbe 
petition  of  Mr.  Jones,  the  present  petitioner;  and  Mr.  Morrison  having 
been  declared  bankrupt,  assignees  were  chosen.  On  the  26th  of  July, 
1814,  upon  the  petition  of  the  assignees,  it  was  ordered  by  the  Cou^ 
of  Review  that  the  commissioner  should  cause  distinct  accounts  to 
be  kept  under  the  fiat  of  the  joint  estate  or  partnership  firm  of  Moi^ 
rison,  Jee,  &  Co.,  and  of  the  separate  estate  of  the  bankrupt  Pearson 
Richard  Morrison,  and  that  such  joint  estate  should  be  divided  to  and 
amongst  the  joint  creditors  of  the  said  firm  of  Momson,  Jee,  &  Co^ 
who  had  already  proved,  or  should  thereafter  prove,  their  respective 
joint  debts  under  the  said  fiat,  and  that  the  costs  of  keeping  such  dis- 
tinct accounts  should  be  paid  out  of  such  joint  estate.  Oti  the  7th  of 
October,  1840,  Morrison,  Jee,  &  Co.  were  indebted  to  the  Sheffield 
and  Hallamshire  Banking  Company  upon  two  bills  of  exchange, 
drawn  by  Ibbot^on  Brothers,  on  and  accepted  by  the  bankrupt  and 
his  partners.  Mr.  Jonesj  as  registered  officer  of  the  bank,  in  Octob^, 
1840,  commenced  an  action  in  the  Queen's  Bench  against  the  bank- 
rupt in  respect  of  the  debt,  and  recovered  judgment,  the  other  part- 
ners of  the  firm  being  at  the  time  out  of  the  jurisdiction.  On  the 
12th  of  November,  1850,  the  petitioner  tendered  a  proof  for  103921 
9s.  5d,  (the  amount  of  the  debt,  interest,  and  costs)  against  the  joint 
estate,  but  the  commissioner  refused  to  allow  the  proof,  and  decided, 
that  the  petitioner  having  brought  the  action,  and  recovered  judgment 
against  Morrison  alone,  the  banking  company  had  thereby  elected  to 
treat  the  debt  as  a  debt  due  from  the  separate  estate  of  Morrison,  and 
they  could  not  therefore  resort  to  the  joint  estate.  From  this  decision 
of  the  commissioner  Mr.  Jones  now  appealed. 

Swanston  and  Lucasy  for  the  petition,  argued,  that  although  tbe 


1  15  Jar.  314. 
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judgment  in  the  action  was  prior  to  the  act  of  bankruptcy,  the  peti- 
tioner was  not  debarred  by  any  reason  nor  by  law  from  transferring 
his  claim  to  the  joint  from  the  separate  estate.  Ambrose  v.  Clendon^ 
Cas.  t  Hardw.  267 ;  2  Str.  1042.  Bryant  v.  Withers,  2  Mau.  &  8. 
123.  Ex  parte  Pennelt,  2  M.  D.  &  De  G.  273.  Ex  parte  Christy,  2 
Deac.  &  C.  155. 

Pag-e  Wood  and  Morris  appeared-  for  creditors  who  had  proved 
against  the  joint  estate,  and  resisted  the  application,  on  the  ground 
that  the  judgment  was  before  the  act  of  bankruptcy;  and  relied 
on  the  case  of  King  v.  Hoare,  13  M.  &  W.  494,  as  governing  the 
point 

Bacon,  for  the  assignees,  did  not  oppose. 

Knight  Bruce,  V,  C.  Assuming  the  case  of  King^  v.  Hoare  to  be 
not  according  to  law,  or,  if  according  to  law,  not  to  govern  the  pres- 
ent case,  all  principle  and  all  authority  are  in  favor  of  the  present 
application.  Is,  then,  the  case  of  Xtng-  v.  Hoare,  according  to  the  law 
of  the  country?  Upon  that  I  decline  giving  any  opinion,  because, 
if  it  is,  I  do  not  consider  that  it  governs  this  case,  by  reason  of  the 
admitted  fact,  that,  at  the  time  of  the  action  being  brought,  and  at 
the  time  of  issue  being  joined  in  the  action,  two  of  the  three  debtors, 
who  were  not  bankrupts,  were  out  of  the  jurisdiction.  As  the  case 
may  come  again  before  me,  and  it  is  desirable  to  save  the  expense 
of  presenting  another  petition,  the  proper  order  will,  perhaps,  be  to 
declare,  that,  notwithstanding  the  action  and  judgment  at  law,  the 
petitioner,  on  behalf  of  the  banking  company,  abandoning  or  with- 
drawing the  proof  already  made,  which  he  must  consent  and  under- 
take to  do,  shall  be  entitled  to  make  such  proof  as  he  would  have 
been  entitled  to  make  if  the  action  had  not  been  brought,  and  the 
iudfirment  had  not  been  obtained.  The  petitioner  may  proceed  be- 
lore  the  commiBsioner  accordingly,  the  petition  in  all  other  respects 
to  stand  over,  with  liberty  to  apply.  I  only  intend  that  the  proof 
already  made  shall  be  abandoned  or  withdrawn  for  the  purpose  of  the 
dividend. 

VOL,  v.  21 
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Ex  parte  Dornford,  in  re  Dornforb;  and  Ex  parte  Johnson, 

tn  re  Johnson.^ 

Febraary  19  and  25,  and  March  13,  1851. 

Bankrupt  Laws  Consolidation  Act,  184§  —  "  Conduct  as  a  Trader'"  — 

Certificaie, 

A  man  maj  fairlj  cany  on  his  trade  even  where,  if  bis  assets  were  realised,  thej  would 
have  been  less  than  his  debts.  Sach  a  coarse  may  be  likely  to  be  beneficial  to  existing 
creditors,  and  may  be  parsned  without  dishonesty,  'i  he  have  a  well-grounded  expectation 
and  reasonable  hope  of  snnnonnting  his  difficnldes. 

Where  all  the  material  acts  undisr  consideration  took  place  while  a  bankmpt  carried  on  that 
trade  in  respect  of  which  he  was  declared  a  bankrupt,  those  acts  are  to  be  regarded  as 
^  conduct  as  a  trader,"  within  the  meaning  of  the  statute. 

The  acts  of  a  trader  done  before  the  statute  came  into  operation,  in  the  trade  in  respect  of 
which  he  is  subsequently  adjudged  a  bankrupt,  are  within  the  intention  of  the  statute,  and 
may  be  taken  into  consideration  on  the  question  of  ihe  grant  of  the  certificate. 

Where  the  evidence  appeared  to  the  court  to  establish  that  a  bankrupt's  conduct  was  not 
open  to  censure,  complaint,  or  imputation,  in  his  dealing  with  some  members  of  his 
family ;  and  where  he  had  for  a  considerable  time  continued  to  trade  when  the  assets 
were  less  than  the  debts,  yet  the  evidence  satisfactorily  proving  that  it  had  not  been  car- 
ried on  dishonestly  or  desperately,  but  with  a  reasonable  hope  of  paying  the  creditors  in 
full ;  and  where  an  action,  although  probably  erroneously,  had  been  defended,  yet  not 
frivolously  and  vexationsly,  but  on  behalf  of  the  crediton ;  and  where  the  trader's  con- 
duct was  open,  manly,  and  straightforward,  it  is  a  reasonable  interpretation  of  the  statute 
to  hold  him  entitled  to  his  certificate.' 

This  was  a  petition  presented  by  the  bankrupt,  Thomas  William 
Dornford,  a  wine  merchant,  stating  that  a  petition  for  adjadicatioD, 
on  the  5th  of  August,  1850,  was  presented  against  the  petitioner,  upon 
which  he  was  adjudged  and  declared  a  bankrupt :  that  assignees  had 
been  chosen :  that  the  petitioner  passed  his  leist  examination  on  the 
4th  of  October,  1850 :  that  he  applied  to  the  commissioner  for  his 
certificate  on  the  12th  of  November  then  following :  that  on  that 
occasion,  in  consequence  of  allegations  made  by  IVfr.  De  CauUer,  a 
creditor  for  a  large  amount,  against  the  {>etitioner,  the  greater  part  of 
which  allegations  were  either  wholly  or  partially  untrue,  Mr.  Ck>m- 
missioner  Fane  determined  on  suspending  the  certificate  for  two 
years  from  the  date  of  the  petition  for  adjudication,  and  refused  the 
bankrupt  protection  until  after  he  should  have  been  three  months  in 
prison.  The  prayer  of  the  petition  was,  that  this  court  would  take 
into  its  consideration  the  order  of  the  commissioner,  and  reverse  or 
modify  the  same,  and  grant  to  the  petitioner  his  certificate.  The 
judgment  pronounced  by  Mr.  Commissioner  Fane,  on  the  question 
of  granting  the  certificate,  was  in  the  following  words :  "  This  case 

»  15  Jar.  278. 

B  This  latter  paragraph  applies  to  the  case  of  J5r  parte  Johnaofif  in  rt  Mmmmj  % 
■tatement  of  which  is  given  by  his  honor  in  the  judgment  It  was  decided  on  the 
Ist  of  February,  1851.    See  anttj  p.  239. 

Bacon^  Cooht^  and  Tou^jmn  appearing  for  the  petition ; 

Hobhoust,  for  the  opposing  creditor ;  and 

/.  V.  Prior,  for  the  assignees. 
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bas  oocafHed  the  attention  of  the  court  for  a  considerable  time,  but 
the  facts  He  i^thin  a  very  narrow  compass.  Before  adverting  more 
particularly  to  them,  I  will  just  state  my  view  of  the  course  which  a 
trader,  who  expects  to  receive  the  protection  of  this  conrt,  ought  to 
pursue.  It  is  the  clear  duty  of  a  trader,  as  soon  as  he  finds  himself  in 
difficulties  from  which  it  is  not  likely  that  he  can  extricate  himself,  to 
throw  himself  into  the  hands  of  his  creditors;  and,  if  the  creditors, 
after  he  has  so  confided  in  them,  should  treat  him  with  harshness,  it 
is  then  in  his  power  to  throw  himself  into  the  hands  of  this  court, 
where  he  is  sure  to  receive  every  consideration  that  his  case  demands. 
But,  if  a  bankrupt  resists  to  the  last,  opposes  his  creditors  in  every 
way,  and  only  comes  into  this  court  when  he  can  no  longer  avoid  i^ 
he  must  be  prepared  to  abide  the  consequences.  If  a  man  will  go  on 
recklessly  and  heedlessly  trading' till  he  has  not  a  farthing  left,  how 
can  he  expect  protection  from  a  court  whose  chief  business  ought  to 
be  and  is  the  ^stribution  of  assets  ?  Now,  with  respect  to  the  gen- 
eral conduct  of  the  bankrupt,  it  may  be  stated  in  a  very  few  words. 
He  now  owes,  to  unsecured  creditors,  416i.,  and  to  what  are  called 
secured  creditors,  5018/.  I  say  to  what  *are  called  secured  creditors ; 
but  on  looking  into  the  balance  sheet,  and  examining  the  nature  of 
the  ^alleged  securities,  I  find  that  their  whole  value  does  not  amount 
to  more  than  2973/.,  so  that  deducting  this  from  the  so  called  secured 
amount,  5018/.,  and  adding  to  the  difference  the  unsecured  debts  of 
416/..  it  would  appear  that  the  bankrupt  owes  near  3000/.,  which  is 
wholly  unsecured.  I  next  inquire  what  assets  he  has  got  to  distribute 
amongst  his  creditors.  I  find  that  he  commenced  trade  with  a  large 
deficiency,  and  his  assets  are,  '  good  debtors,  62/.,  and  property,  45/.' 
I  also  find  inserted  in  the  balance  sheet  as  an  asset,  ^  outstanding 
consignments,  453/.'  These  consignments  are  said  to  consist  of  goods 
which  the  bankrupt  has  sent  out  to  Madras,  Corfu,  Ceylon,  and  Bom- 
bay. Upon  the  whole,  then,  judging  only  from  the  figures  in  the 
balance  sheet,  it  would  appear  as  though  there  was  some  little  amount 
of  distributable  aissets ;  but  I  own  I  always  look  with  great  suspicion 
npon  that  article  of  consignments,  for,  however  specious  it  may 
kx>k  upon  pap^  it  generally  turns  out  to  be  little  better  than  mere 
moonshine.  NoW|  to  whom  is  one  of  these  consignments  made  ?  — • 
and  I  suppose  I  msy  take  this  one  as  a  fair  sample  of  the  rest  To 
Messrs.  Ocbterloni  &  Co.,  of  Madras,  who  are  said  to  be  debtors  for 
consignments  amounting  to  240/.  But  upon  looking  at  another  part 
of  the  balance  sheet,  I  hnd  they  are  set  down  as  good  debtors  for  a 
comparatively  small  amount.  This  consignment,  it  is  evident,  is  of 
no  value  whatever,  and  I  suppose  I  may  judge  of  the  others  by  this 
one.  I  take  it  for  granted,  therefore,  that  these  consignments  will 
tara  out  valueless,  or  nearly  so ;  so  that,  in  point  of  fact,  there  is 
nothing  for  the  unsecured  creditors. 

Another  bad  feature  in  this  case  is  the  excess  of  expenditure  and 

losses  over  the  profits.     The  profits  of  trade  are  set  down  at  816/., 

bat  the  losses  are  1018/.     Then  he  takes  credit^  singularly  enough, 

for  393L  paid  as  interest  and  discount,  and  465/.  as  trade  expenses, 

whilst  his  personal  expenditure  amounts  to  722/.;  so  that  the  case 
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stands  thus :  the  profits  are  only  816/.,  whilst  the  expenditure,  losses, 
interest,  &c.,' amount  to  about  2500/.     But  what  are  the  other  fea- 
tures of  this  case  ?     Why,  the  man  began  with  a  deficiency.     His 
balance  sheet  commences  on  the  1st  of  January,  1848,  and  at  that 
time,  instead  of  setting  out  with  a  capital  sufficient  to  found  a  trade 
upon,  instead  of  being,  at  least,  free  from  debt^  be  begins  business 
583/.  worse  than  a  beggar.    He  goes  on  in  this  business  for  two  years 
or  thereabouts,  the  result  being,  as  I  have  stated,  a  gross  profit  of 
816/.,  with  2500/.  as  losses  and  expenditure.     Can  this  court  sanction 
such  conduct  in  a  trader  ?   It  cannot  be  even  said  that  he  was  hoping 
against  hope,  for  there  was  actually  no  ground  whatever  for  hope,  as 
he  must  have  known.     He  told  Mr.  De  Caulier,  in  February,  1849, 
that  he  was  apprehensive  of  bankruptey,  and  he  clearly  ought  to  have 
come  to  the  court  at  that  time.     Ihstead  of  this,  the  man  went  on 
postponing  the  evil  day,  which  one  grain  of  sense  would  have  told 
him  must  inevitably  come,  living  meanwhile  on  the  property  of  hb 
creditors.     Such  is  the  general  conduct  of  the  bankrupt;  but  what 
has  been  bis  conduct  as  regards  individual  creditors,  and  in  psirticular 
with  regard  to  Mr.  De  Caulier  ?     When  I  look  at  the  circumstances 
attending  his  connection  with  this  gentleman,  and  his  •  treatment  of 
him  previously,  I  cannot  but  be  struck  at  the  bankrupt's  conduct. 
Mr.  De  Caulier,  as  it  appears,  had  been  a  friend,  and  an  intimate 
friend  of  his,  for  more  than  twenty  years.   Mr.  De  Caulier  had  shown 
every  disposition  to  oblige.     Some  years  ago  the  bankrupt  applied  to 
him  for  an  advance  of  money.     Mr.  De  Caulier  at  once  consented  to 
oblige  him  at  the  ordinary  rate  of  interest,  on  condition  that  he  was 
secured.     The  bankrupt  assured  him  that  he  should  be  fully  secured, 
for  that  he  would  deposit  in  his  hands  a  certain  number  of  wine  war- 
rants of  considerable  value.     Whether  these  wine  warrants  were,  in 
the  first  instance,  a  sufficient  security  for  the  amount  advanced,  we 
have  no  means  of  knowing ;  but  one  thing  is  certain,  that  the  wine 
warrants  originally  deposited  were  of  much  greater  value  than  those 
which  were  finally  left  in  the  hands  of  Mr.  De  Caulier ;  for  the  bank- 
rupt went  on  changing  those  wine  warrants  from  time  to  time,  and  as- 
suring Mr.  De  Caulier  that  those  he  substituted  were  of  equal  value, 
while  it  appeared  that  one  class  of  these  wine  warrants  represented 
wine  worth  from  40/.  to  50/.  a  pipe,  and  that  the  other  did  not  repre- 
sent wine  worth  half  that  amount  It  was  very  easy  for  the  bankrupt 
to  take  advantage  of  this  old  gentleman,  who  was  unacquainted  with 
business.     He  declares  himself  that  he  placed  the  greatest  confidence 
in  the  integrity  of  the  bankrupt,  and  I  cannot  but  regard  it  as  an 
aggravation  of  the  bankrupt's  culpability  that  he  should  have  taken 
advantage  of  the  confidence  thus  reposed  in  him.     In  point  of  fact, 
the  wine,  which  the  bankrupt  represented  to  be  worth  from  40/.  to 
50/.  a  pipe,  sold  only  for  17/.     Upon  another  occasion  it  appears  the 
bankrupt  obtained  an  advance  of  money  from  Mr.  De  Caulier  on  an 
accommodation  bill,  without  Mr.  De  Caulier  knowing  that  such  was 
the  character  of  the  bill;  for,  taking  all  the  circumstances  into  con- 
sideration, having  regard  to  the  situation  of  the  parties  on  whom  it 
was  drawn,  I  must  regard  that  bill  as  an  accommodation  bill.     It  is 
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another  instance  of  miscondact  on  the  part  of  the  bankrupt  I  think 
the  court,  and  the  public  too,  are  very  much  indebted  to  Mr.  De 
Caulier  for  coining  forward  and  exposing  the  treatment  to  which  he 
has  been  subjected  by  the  bankrupt,  otherwise  it  might  have  happened 
that  the  bankrupt  would  have  passed  sttb  sUerUio  through  the  court  ^- 
a  circumstance  which  I,  on  the  part  of  the  public,  should  have  very 
much  regretted.  I  say,  therefore,  that  the  part  which  has  been  taken 
by  Mr.  De  Caulier  is  highly  creditable  to  him,  as  well  as  the  man- 
ner  in  which  the  case  has  been  presented  to  the  court.  Under  all  the 
circumstances  of  this  case,  taking  into  consideration  the  treatment 
of  this  gentleman  by  the  bankrupt,  the  breach  of  good  faith,  and  the 
reckless  character  of  his  trading,  I  feel  it  to  be  my  duty  to  suspend 
bis  certificate  for  two  years ;  and  if  he  is  sent  to  prison,  I  will  release 
him  at  the  end  of  three  months." 

Russell  and  Duncan  entered  at  great  length  into  the  evidence,  and 
argued  that  nothing  appeared,  as  between  the  petitioner  and  bis  op- 
ponent, to  render  necessary  the  heavy  judgment  of  the  comminsioner. 
They  contended  that  nothing  appeared  upon  the  Evidence  to  show 
that  the  petitioner  had  been  guilty  of  *^ conduct  as  a  trader"  calling 
for  such  an  infliction,  even  supposing,  which  they  denied,  that  there 
could  be  any  rational  interpretation  of  these  words.  But  even  if 
there  were  any  such,  still  the  transactions  were  shown  to  have  taken 
place  before  the  Bankrupt  Laws  Ck>n8olidation  Act  came  into  opera- 
tion, namely,  the  11th  of  October,  1849. 

Boundell  Palmer  and  Cooke^  for  the  opposing  creditor,  contended, 
that  the  judgment  was  consistent  with  the  justice  of  the  case,  for  the 
conduct  of  the  bankrupt  was  in  all  respects  in  those  transactions  ^^as 
a  trader;"  and  with  regard  to  the  transactions  before  the  act  came 
into  operation,  they  were  unquestionably  cognizable  by  the  commis- 
sioner and  this  court,  for  **  fiats "  and  proceedings  under  them  were 
alluded  to  in  the  act;  and  the  word  ^^ fiat"  would  not  be  used  unless 
this  were  intended,  seeing  that  fiats  in  bankruptcy  were  by  that  act 
abolished,  and  ^'  adjudications  "  substituted  for  them.  The  clause  in 
which  this  appeared  was  the  256th,  where,  in  the  definition  of  the 
first  offence,  it  is  said,  ^^  after  the  issuing  of  the  fiat ; "  in  the  definition 
of  the  fourth  offence,  ^  next  preceding  the  issuing  of  the  fiat ; "  and 
the  same  in  the  fifth,  sixth,  seventh,  and  eighth  definitions  in  the  same 
section.  The  65th,  198th,  257th,  258th,  and  259th  sections  of  the  act 
were  also  cited  and  relied  on. 

MessUefy  for  the  assignees,  took  no  part  in  the  discussion. 

Russell  replied. 

March  13.  Knioht  Bruce,  V.  C.  This  is  a  certificate  petition 
presented  by  Mr.  Dornford,  the  bankrupt,  under  a  bankruptcy,  to 
which  he,  or  one  or  more  of  his  friends  with  his  knowledge  and 
approbation,  and  substantially  at  his  instance,  had  recoursci  in  con- 

21* 
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sequence  of  legal  proceedings  instituted  against  him  by  his  largest 
creditor,  Mr.  De  Caulier,  one  of  the  respondents.  It  seems  clear,  that 
the  bankruptcy  was  resorted  to  less  with  a  view  to  the  benefit  of 
creditors  than  to  that  of  the  bankrupt,  and  more  for  the  purpose  of 
depriving  Mr.  De  Caulier  of  the  fruits  of  his  l^al  proceedings  than 
for  any  other  purpose.  It  is  scarcely,  therefore,  a  matter  of  surprise 
that  Mr.  De  Caulier  should  be  found  opposing  the  bankrupt's  certifi- 
cate. He  did  so  alone,  and  upon  his  opposition  the  commissioner 
pronounced  a  sentence  or  judgment  against  Mr.  Dornford,  suspending 
his  certificate  for  two  years  from  the  date  of  the  petition,  that  is, 
until  the  5th  of  August,  1852,  and  directing  that  the  bankrupt,  if 
taken  in  execution  by  any  creditor,  should  only  be  released  after 
three  months'  imprisonment  Mr.  Dornford,  thinking  that  a  diifereot 
mind  might  view  the  circumstances  of  the  case  in  a  different  manner, 
has  brought  it  before  this  court,  which  has  now  to  decide  the  ques- 
tion. Questions  of  law  and  fact  have  been  raised :  I  will  first  con- 
sider the  latter.  Although  Mr.  Dornford  is  not  opposed  by  his 
assignees,  or  by  more  than  a  single  creditor,  yet  that  one  creditor  is 
so  for  more  tha^  1900/.,  after  realizing  his  securities,  lent  at  5^  per 
cent  to  a  man  in  trade  by  a  man  not  in  trade,  and  not  likely  to  have 
been  very  able  in  matters  of  business,  an  assistant  surgeon,  or  retired 
assistant  surgeon,  in  the  Middlesex  militia,  and  being  sixty  or  seventy 
years  of  age. 

With  regard  to  the  question  of  the  harshness  which  has  been  laid 
to  the  char&;e  of  the  opposing  creditor,  I  do  not  say  there  has  been 
any ;  but  if  there  has  been,  it  is  reasonable  to  remember  that  Mr.  De 
Caulier  has  not  been  a  well  used  man.  An  embairassed  debtor  and 
his  lawyer  writing  such  letters  as  Mr.  Dornford  and  his  solicitor  have 
written  to  a  smaiting  creditor,  should  not  be  too  much  surprised  if 
the  latter  does  not  fulfil  the  precept,  when  smitten  on  one  cheek,  of 
turning  the  other.  The  possibility  of  cases  may  well  be  conceived  in 
which  harsh  conduct  on  the  part  of  an  opposing  creditor  may  be 
allowed  to  weigh  in  considering  the  efiect  to  be  given  to  his  opposi- 
tion. This  does  not  appear  to  be  a  case  of  that  kind.  It  has  been 
alleged,  and  truly,  eigainst  the  bankrupt,  that  for  more  than  two,  if 
not  for  more  than  three,  years  before  his  bankruptcy  he  was  con- 
tinually in  such  a  condition,  that  all  his  assets,  if  realized,  would 
have  amounted  to  less  than  his  debts,  and  that  he  nevertheless  con- 
tinued to  carry  on  his  trade  all  that  time.  This  is  a  fact  requiring 
explanation,  but  it  is  not  of  itself  conclusive.  To  say  nothing  of  the 
wide  mischief  often  caused  by  a  sudden  stoppage  to  creditors  them- 
selves, a  man  may  continue  to  carry  on  his  trade  in  such  circumstances 
with  good  intentions  and  fairly.  He  may  have  a  well-grounded 
expectation  and  a  reasonable  hope  of  surmounting  his  difficulties. 
Such  a  course  may  be  likely  to  be  beneficial  to  existing  creditors,  and 
may  be  pursued  without  dishonesty.  But  such  case  must  depend 
on  its  own  circumstances. 

These  remarks  may  appear  to  be  sufficiently  obvious,  but  they 
lead  me  to  notice  a  recent  decision  of  my  own,  cited  during  the 
argument  as  an  authority  or  precedent     The  case  to  which  I  refer 
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JUB  JOz:  parte  Johnson^  in  re  Jbhmsan.     I  have  sent  for  the  petition  and 
affidavits  in  that  case,  and  have  examined  them  again.     In  it  a  firm, 
which  becam.e  bankrupt  in  1850,  consisted  of  a  father  and  two  sons. 
The  sons  obtained  their  certificate ;  the  father's  was  suspended,  and 
protection  was  not  given.     The  father  appealed.     The  petition  of 
appeal  was  served  upon  the  assignees  and  the  oppofdng  creditors. 
On  the  hearing  of  it  the  assignees  did  not  oppose.     One  of  the  two 
oreditozB  who  had  previously  opposed  did  not  appear.     The  other, 
who  was  a  large,  if  not  the  largest,  creditor,  renewed  his  opposition. 
Evidence  was  adduced  in  no  inconsiderable  quantity.     Whether  that 
body  of  e\ddence  did  not  include  more  facts  than  had  been  before  the 
commissioner,  I  am  not  clear.     The  objections  to  the  certificate  in 
that  case,  and  in  support  of  its  suspension,  were,  that  there  bad  been 
certain  dealings  between  tbe  father  and  his  children,  (not  the  other 
bankrupts,)  by  means  of  which  certain  portions  of  his  property  had 
become,  or  were  claimed  to  have  become,  the   property   of  those 
children  ;  but  as  to  this  objection,  the  evidence  appeared  to  establish 
that  the  bankrupt's  coiHluct  was  not  open  to  censure,  complaint,  or 
imputation  oi  any  kind.     The  next  objection  was,  that  the  firm  bad 
for  no  inconsiderable  time  continued  its  trade  when  its  assets  were 
less  in  amount  than  its  debts,  and  this  had  appeared  sufficient  ground 
to  call  for  explanation;   that  the  explanation  was  given  and  was 
satisfactory,  proving  distinctly  that  the  trade  had  not  been  carried  on 
dishonestly,  or  with  a  bad  motive;  had  not  been  continued  des- 
perately,  but  had  been  continued  under  a  reasonable  hope  of  sur- 
mounting the  difficulties  of  the  firm,  and  of  paying  the  creditors  in  foU. 
It  also  appeared,  that,  but  for  the  strict  and  rigid  course  pursued  by  the 
opposing  creditor,  the  bankruptcy  might  reputably  have  been  avoided 
by  an  arrangements,  which  had  been  proposed,  and  which  would  have 
been  for  the  benefit  of  the  opposing  creditor  himself.    The  remaining 
objection  was,  that  the  bankrupt  had  vexatiously  defended  an  action  — 
vexatiously  and  frivolously  within  the  256th  section  of  the  Bankrupt 
lOLWB  Consolidation  Act,  1849 ;  but  tbe  evidence  showed  that  the  de- 
ienee  was  really  made  on  behalf  of  the  other  creditors  in  the  name  of 
the  bankrupt,  with  upright  intentions,  although  probably  not  without 
error.     In  such  circumstances,  considering  the  nature  of  the  clause 
relating  to  the  improper  defence  of  actions,  and  the  general  spirit  of 
tbe   !BugIish  law,  I  thought  the  case  not  within  that  clause.     Lastly, 
tbe    father's   honesty  appeared  to  be  without  stain ;  his  conduct 
seemed   to  have  been  open,  manly,  and  straightforward,  such   as 
ivould  have  rendered  it  improbable  that  any  merchant  who  was  a 
gentleman,  or  any  gentleman  not  of  the  law,  could,  being  disinterested, 
have  given  their  voice  against  the  certificate.     Under  these  circum- 
stances I  held  judicially,  as  a  lawyer,  and  as  a  lawyer  still  believe, 
that  justice  to  the  three  bankrupts,  justice  to  the  opposing  creditor, 
jtistice  to  all  the  creditors,  and  a  reasonable  interpretation  of  the  law, 
did  not  only  allow  but  commanded  the  decision  I  then  pronounced 
for  placing  the  father  in  the  same  position  as  that  in  which  the  sons 
had   been  placed ;  a  decision  not  in  any  sense  governing  the  v«ry 
different  case  now  before  the  court     To  return  to  that  case ;  it  'm  not 
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too  much  to  say,  that  when  a  man  has  for  two  or  three  years  before 
his  bankruptcy  continued  to  trade,  not  only  with  no  excess  of  assets 
above  his  debts,  but  with  ^.  considerable  deficiency,  he  must,  in 
applying  for  his  certificate,  explain  that  circumstance,  and  show  some 

{'ustifiable  authority  or  fair  excuse  for  his  conduct ;  at  least,  if  there 
las  been  any  creditor  who  has  suffered  by  it. 

Upon  all  the  evidence  in  the  present  case,  the  materials  fail  to 
satisfy  me  that  there  is  a  justification,  or  reasonable  apology,  or  fair 
excuse  for  the  course  taken,  or  that  Mr.  De  Caulier  has  not  suffered 
by  it.  On  the  contrary,  it  appears  that  the  respondent  has  suffered 
by  the  conduct  of  the  bankrupt,  and  that  his  loss  would  have  been 
considerably  less  if  the  trading  had  stopped  in  1847  or  1848.  But 
the  case  does  not  stop  there.  I  doubt  whether  the  bankrupt  can  be 
cont^idered  to  have  acted  justifiably,  considering  the  position  of  the 
respondent  relatively  to  the  bankrupt,  and  positively  in  obtaining  the 
loans  from  the  respondent  without  informing  the  latter  of  the  state 
of  his  affairs.  It  is  not  necessary  to  decide  this,  however,  for  it  is 
proved  that  in  1847, 1848,  and  1849,  or  at  least  in  two  of  those  years, 
information  substantially  inaccurate  as  to  the  state  of  his  affairs  was 
given  by  the  bankrupt  to  the  respondent,  who  was,  in  my  opinion, 
misled  by  that  information.  This,  if  a  right  view  of  the  case,  is  s 
very  important  one  indeed.  Mr.  De  Caulier's  affidavit  contains  these 
passages :  <^  I  say,  that  on  the  10th  of  May,  1848,  the  said  bankrupt 
induced  me  to  lend  him  a  bill  of  exchange,  accepted  by  a  person  of 
the  name  of  Braine,  for  107/.  5s,  llcL,  and  gave  me  a  memorandaoa, 
4>f  which  the  following  is  a  copy :  — * 

'  Mr.  De  Caulier  having  kindly  lent  me  a  bill  upon  Braine  for  107Z. 
5s.  lid,  which  he  had  discounted  for  me,  I  hereby  engage  to  return 
the  same,  or  the  amount  thereof,  within  fourteen  days  from  the 
date  hereof.  T.  W.  Dornford, 

*May  13, 1848.  Suffolk  Lane,  London.' 

And  I  say,  that  the  said  bankrupt  never  did  return  me  the  said  bill, 
or  return  me  the  amount  thereof,  as  promised.  And  I  say,  that  on 
the  28th  of  February,  1848,  the  said  bankrupt  obtained  from  me 
150/.  for  a  bill  of  exchange,  of  which  the  following  is  a  copy :  •*- 

'  Due  22d  of  October.  • 

*  No.  235.  — 150/.  London,  January  19,  18*8. 

*  Nine  months  after  date  pay  to  my  order  one  hundred  and  fifty 
pounds,  value  received. 

(Signed)       <  Thomas  William  Dornford. 

*  To  Messrs.  Desse,  Miailhe,  &  Stewart, 

Bordeaux,  France. 

(Indorsed)     *  Thomas  William  Dornford. 

*  Accepted,  payable  in  London, 

1  Suflblk  Lane,  Cannon  Street. 

(Signed)     ^  Desse,  Miailhe,  &  Stewart.* 

And  I  say,  that,  upon  obtaining  the  said  150/.,  the  said  bankmpt 
informed  me  it  was  a  good  bill,  and  would  be  paid  when  doe :  and  I 
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my,  that  the  said  bankrupt  did  not  inform  me,  nor  had  I  any  reason 
to  believe,  that  the  said  bill  was  accepted  for  his  accommodation  by 
Mesara.  Desse,  Miailhe,&  Stewart;  and  I  say,  that  had  I  been  aware 
such  bill  had  been  accepted  by  them  lor  his  accommodation,  I  would 
not  have  diacounted  the  same ;  and  I  say,  that  I  have  been  obliged  to 
commence  proceedings  in  France  against  Messrs.  Desse,  Miailhe,  60 
Stewart,  and  have  recovered  judgment  against  them,  and  the  amount 
of  such  bill  has,  I  have  been  informed,  been  paid  to  the  avocat  at 
Bordeaux,  employed  by  my  agents  in  Fmnoe ;  and  I  say,  that  I  have 
been  pat  to  a  very  considerable  expense  in  recovering  such  bill  of 
exchange,  and  which  I  have  no  means  of  recovering  from  Messrs. 
Besse,  Miailhe,  &  Stewart;  and  I  say,  that  I  have  never  yet  received 
any  payment  on  account  of  the  said  last-mentioned  bill  of  exchange 
from  the  said  bankrupt,  or  from  any  other  person  whomsoever ;  and  I 
say,  that,  to  induce  me  to  go  on  advancing  money  to  him,  the  bank* 
ropt,  in  the  beginning  of  1847,  made  a  propdisal  to  me  to  lend  him 
the  sum  of  500/.,  on  a  security,  the  particulars  of  which,  in  the  handp 
writing  of  the  bankrupt,  are  as  follows :  ^  A  reversion  of  1000/.  consols 
on  the  death  of  a  lady,  aged  seventy-two,  provided  that  a  lady,  aged 
forty-five,  is  dead,  and  she  has  left  no  children.  The  lady,  aged  forty- 
five,  has  been  married  twenty  years,  and  bad  one  child  ten  years  since, 
which  died  at  the  time,  and  has  had  none  since ;'  and  I  say,  that  the 
security  so  proposed  referred,  as  I  am  informed  and  believe,  to  a  legacy 
left  the  said  bankrupt's  wife,  under  the  will  of  her  aunt,  Miss  Jane 
Bowles,  late  of  Blackheath,  Kent;  and  I  say,  that  1  have  since  been 
informed,  and  believe  such  information  to  be  true,  that,  upon  the  said 
bankrupt  making  such  last-mentioned  application  to  me,  he  and  his 
wife,  ISmma  Dornford,  had  already  executed  a  mortgage  of  the  said 
legacy,  on  the  11th  of  October,  1845,  to  secure  to  James  Ellis,  of  No.  d 
Claremont  Terrace,  Pen  ton  vi  He,  Esq.,  300/.,  and  interest;  and  I  say, 
that  the  said  bankrupt  did  not  inform  me  that  the  said  legacy  was 
already  charged ;  and  I  was  so  satisfied,  from  the  statement  of  thb 
fegacy,  as  to  the  bankrupt's  position,  that  I  went  on  making  advances 
to  him,  but  did  not  take  any  securities  on  this  legacy ;  and  1  say,  that 
on  the  22d  of  February,  1849,  I  received  from  the  said  bankrupt  a 
memorandum,  containing  an  account  of  the  amount  owing  by  him  to 
me,  and  of  the  wine  warrants  deposited  by  him  with  me,  of  which  the 
following  is  a  copy:"  —  [Here  followed  a  long  list  of  wine  warrants, 
representing  thirty-three  and  a  half  pipes  of  wine,  and  the  account 
thus  proceeded : — ] 

•**  Total  amount  of  Mr.  T.  W.  D.'s  acceptances,  .  .  £1950    0      0 

Braine's  acceptance, 107    5    11 

Desse  &  Co., 150    0      0 

je2207    6    11 
*  Errors  excepted.    22d  of  February,  1849.' 

And  I  say,  that  the  said  bankrupt,  on  that  occasion,  informed  me, 
that  the  wine  warrants  held  by  me  were  more  than  sufficient  to  pay 
tke  amouat  awing  to  me ;  |itMl  I  say^  that,  in  the  beginning  of  the. 
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J  ear  1849,  the  said  bankrupt  called  upon  me,  and  requested  me  t» 
^nd  him  300i.,  to  pay  a  judge's  order,  which  was  due,  and  he  stated 
to  me,  that  if  it  were  not  paid,  he  would  get  himself  made  a  bankrupt, 
to  [ivevent  himself  being  arrested.  This  I  refused  to  do ;  and,  being 
greatly  dissatisfied  with  the  conduct  of  the  bankrupt,  I  afterwaids 
called  upon  him,  at  his  counting-bouse,  for  some  explanation  of  his 
a^Eiirs,  and  on  the  3d  of  February,  1849,  the  bankrupt  handed  me,  at 
his  counting-house,  a  statement,  in  his  own  handwriting,  of  his  assets 
and  debits,  of  which  the  following  is  a  copy :  — 

*  Assets,  about  4000/.      Debits,  3000^.' 

And  I  say,  that,  upon  the  representation  of  the  said  bankrupt  of 
such  being  the  state  of  his  affairs,  and  also  upon  his  statement  thai 
the  wine  warrants  deposited  with  me  were  of  sufficient  value  to  repay 
me  the  advances  made  by  me  to  him,  I  was  induced  to  enter  into  tt^ 
indenture  of  the  Ist  of  June,  1849 ;  and  I  say,  that  by  the  same  in- 
denture it  was  declared  the  wines  were  estimated  at  50/.  per  pipe  or 
butt ;  and  I  say,  that  I  only  received  the  first  payment  on  the  deed 
of  the  1st  of  June,  1849,  being  40/.,  and  the  sum  of  19/.  19s.  on  ao* 
count  of  the  first  instalment,  due  on  the  1st  of  July,  1849." 

On  these  subjects  Mr.  Domford,  in  a  subsequent  affidavit,  thus 
expresses  himself:  ^  And  as  touching  the  bill  of  exchange  for  107t 
55.  lid,  in  the  said  affidavit  of  the  said  William  De  Caulier  men- 
tioned, I  say  that  the  said  bill  was  lent  to  me  by  the  said  William  De 
Caulier,  for  the  express  purpose  of  enabling  me  to  raise  money  on 
the  same ;  and  I  admit  that  I  did  not  return  the  said  bill  or  pay  the 
amount  thereof,  accordiog  to  my  promise  in  the  said  affidavit  men- 
tioned, because  I  was  unable  so  to  do ;  and  I  admit  that  I  did  ex* 
press  my  hope  to  be  able  to  pay  the  same  out  of  expected  remittances 
from  India ;  and  I  further  admit,  that  in  February,  1848,  the  said 
William  De  Caulier  did  advance  to  me  150/.  on  a  bill  of  exchange 
for  that  amount,  drawn  by  me  upon  Messrs.  Desse,  Miailhe,  &  Stew* 
art,  of  Bordeaux,  and  that  I  did  not  then  inform  the  said  WilUam  De 
Caulier  that  the  said  bill  was  accepted  for  my  accommodation ;  bat 
I  say,  that  I  did  not  make  any  concealment  or  misrepresentation  con- 
cerning the  said  bill,  and  that  the  same,  though  drawn  upon  a  house 
at  Bordeaux,  was,  by  the  acceptance  thereof  on  the  face  of  it,  made 
payable  at  my  counting-house.  No.  1  Suffolk  Lane ;  nevertheless  the 
said  bill  was  not  an  accommodation  bill  within  the  objectionable 
meaning  of  that  term,  inasmuch  as,  although  the  same  did  not  repre- 
sent any  specific  transaction,  yet  the  same  was  drawn  upon  and 
accepted  by  a  responsible  house  with  whom  I  had  bona  fide  transao 
tions  in  the  purchase  and  sale  of  goods ;  and  I  say,  that  the  said  bill 
was  not  presented  by  the  said  William  De  Caulier  jfor  payment  when 
it  became  due,  or  for  many  months  afterwards,  and  that  in  conse- 
quence thereof,  the  acceptors,  when  first  applied  to,  did  not  pay  the 
same,  but  I  have  been  informed  by  them  that  they  have  since  paid  the 
same  and  the  costs  to  the  attorney  or  agent  of  the  said  William  De 
Caulier  in  France;  and  fhe  said  William  De  Caulier,  in  his  affidavit, 
admits  that  he  has  received  information  to  the  same  effect,  although 
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afterwards,  and  in  the  same  affidavit,  he  states  that  he  had  not  rs- 
eeived  payment  on  account  of  the  said  bill  from  any  peison  whom* 
soever ;  and  I  submit  that  I  acted  properly  towards  the  said  William 
De  Caulier  in  not  making  any  more  particolar  statement  as  to  the 
consideration  for  the  said  acceptance,  inasmuch  as,  if  I  had  done  so, 
bis  remedies  against  the  acceptors,  under  the  circumstances  which 
afterwards  happened,  of  the  non-presentation  of  the  said  bill,  might, 
as  I  am  advised,  have  been  prejudicially  afiected :  and  I  admit  that  I 
did,  in  1847,  propose  to  the  said  William  De  Caulier,  but  not  with 
any  other  view  or  for  any  other  purpose  than  was  apparent  on  the 
face  of  such  proposal,  that  he  should  lend  me  a  sum  of  money  on 
the  security  of  the  reversionary  interest  mentioned  in  his  said  affidavit ; 
and  I  admit  that  such  reversionary  interest  was  then  already  mort- 
gaged to  the  said  Mr.  James  Ellis ;  and  I  say,  that,  to  the  best  of  my 
recollection,  I  did  inform  the  said  William  De  Caulier  of  the  said 
existing  mortgage,  although  it  was  unnecessary  so  to  do,  as  the  said 
William  De  Caulier  did  not  entertain  the  said  proposal ;  and  I  admit 
that  I  did  afterwards,  in  January,  1849,  request  the  said  William 
De  Caulier  to  advance  me  a  sum  of  money  to  pay  a  judge's  order 
held  by  the  said  James  Ellis,  who  had  called  in  his  said  mortgage, 
and  I  made  the  said  proposal  and  request  to  the  said  William  ue 
Caulier  for  the  purpose  ot  taking  up  the  said  existing  securities ;  and 
if  either  of  the  said  proposals  had  been  entertained,  the  said  mort- 
gage would  have  been  transferred  to  the  said  William  De  Caulier ; 
and  I  admit,  that  in  February,  1849,  and  it  may  have  been  on  the 
22d  of  that  month,  I  delivered  to  the  said  William  De  Caulier  such 
memorandum  or  account  as  in  his  said  affidavit  in  that  behalf 
stated,  but  I  did  not  on  that  occasion  inform  him  that  the  wine  war- 
rants held  by  him  were  more  than  sufficient  to  pay  the  account  owing 
to  him ;  and  I  deny  that  the  said  William  De  Caulier  was  induced 
bv  any  such  statement  to  enter  into  the  indenture  of  the  1st  of  June, 
lo49,  in  his  said  affidavit  and  hereinafter  mentioned ;  on  the  contrary, 
I  say,  that,  in  the  early  part  of  the  said  month  of  February,  I  found, 
that  from  various  circumstances,  the  whole  of  the  warrants  held  by 
the  said  William  De  Caulier  had  become  disproportioned  to  the  in- 
creased amount  of  his  claim  on  me,  and  I  did  in  ooaeequence  thereof, 
and  before  the  delivery  of  the  said  memorandum  or  account  to  the 
said  William  De  Caulier,  and  before  he  had  expressed  any  dissatis- 
faction, mention  the  subject  to  him,  and  voluntarily  offered  to  give 
him  such  additional  security  as  was  in  my  power ;  and  the  said  mem- 
orandum or  account  was  delivered,  and  the  explanation  in  the  said 
affidavit  mentioned  was  sought  and  given,  in  consequence  thereof; 
and  in  confirmation  of  this  my  asseveration,  I  refer  to  the  first  para- 
graph of  my  letter  of  the  30th  of  September,  1849,  set  forth  in  the 
affidavit  of  the  said  William  De  Caulier,  the  truth  whereof  was  never 
until  now  disputed ;  and  I  say,  that  immediately  after  making  the 
said  offer,  and  I  think  on  the  3d  of  February,  1849, 1  acoompaoied  the 
said  William  De  Caulier  to  the  office  of  Mr.  Oldershaw,  his  solicitor, 
and  a  negotiation  was  opened,  which  was  afterwards  referred  to  and 
carried  out  by  Mr.  Charles  Druce,  acting  as  solicitor  on  my  behalf, 
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and  the  said  Mr.  Oldershaw,  and  resulted  in  my  executing  the  deed 
of  security  of  the  1st  of  June,  1849,  which  was  accepted  by  the  said 
William  De  Caulier,  with  a  knowledge  of  all  the  prior  circumstances 
hereinbefore  set  forth."  Not  a  word  here  as  to  the  3000/.  debts,  and 
4000/.  assets.  Upon  the  whole  of  the  evidence,  I  think  that  on  more 
than  one  occasion,  the  value  of  the  wines  dealt  with  in  the  manner 
detailed  in  the  evidence  was  unjustifiably  exaggerated,  was  in  fact, 
misrepresented,  by  Mr.  Dornford,  a  man  conversant  with  such  mat- 
ters, to  Mr.  De  Caulier,  a  man  ignorant,  or  oomparatively  ignorant, 
on  such  subjects. 

Nor  is  this  all.  The  conduct  of  Mr.  Dornford  as  to  a  bill  of  lading, 
and  some  wines  landed  from  the  Velocity,  was  very  incorrect  indeed. 
Upon  the  whole,  I  am  of  opinion,  that,  subject  to  the  questions  of 
law  which  have  been  raised,  this  is  most  assuredly  a  case,  if  not  for 
disallowing,  at  least  for  suspending  the  certificate.  The  questions  of 
law  are  these :  it  is  said  that  as  a  portion  of  the  conduct  of  the  bank- 
rupt referred  to  took  place  before  the  passing  of  the  Bankrupt  Laws 
'Consolidation  Act,  1849,  it  cannot  betaken  into  consideration  in  a 
decision  given  upon  the  provisions  of  that  act.  But  every  thing  ma- 
terial took  place  while  the  bankrupt  carried  on  that  trade  in  respect 
of  which  he  has  been  declared  a  bankrupt,  and  while  be  was  consider- 
ably indebted  to  the  respondent.  It  was  also  said,  that  the  conduct 
imputed  to  the  bankrupt^  whether  right  or  wrong,  was  not  the  conduct 
of  a  trader,  '<  as  a  trader,"  within  the  words  of  the  act  of  Parliament 
—  a  statute  which,  though  remarkable  even  on  our  statute  book, 
could  not  have  the  first  invention  of  these  words  laid  to  its  charge-^ 
they  were  contained  in  an  earlier  statute,  and  must  sometimes  be  of 
difficult  application.  Construed  strictly,  as  penal  statutes  are,  they 
would  give  the  commissioners  insufficient  range,  and  a  defective 
power.  Construed  largely,  they  would  probably  give  too  wide  a 
range,  and  power  almost  arbitrary.  What  course  should  be  taken 
between  these  two  must  often  be  a  question  of  difficulty.  There  does 
not  appear,  however,  to  be  much  difficulty  here.  It  is  plain  that  the 
bankrupt  and  the  respondent  had  transactions  in  bills  and  promissoty 
notes,  and  that  the  deposit  of  the  bill  of  lading,  and  the  dealings  as 
to  the  wine  warrants,  were  connected  with  the  bankrupt's  l)usiness  of 
a  wine  merchant.  In  the  circumstances  of  this  particular  case  I 
think  that  the  bankrupt  law,  rightly  interpreted,  will  extend  to  the 
conduct  of  the  bankrupt  previously  to  the  act^  and  that  the  conduct 
in  question  must  be  regarded  as  conduct  ^^  as  a  trader"  within  the 
meaning  of  the  act,  so  far  as  I  understand  it  The  only  remaining 
question  is,  whether  the  decision  of  the  commissioner  has  been  too 
unfavorable  to  the  bankrupt  Looking  at  the  whole  of  the  circum- 
stances of  the  case,  I  find  it  impossible  to  say  that  the  order  which 
the  commissioner  has  pronounced  is  not  sufficientiy  favorable  to  the 
bankrupt^  whose  petition  I  accordingly  dismiss.  No  costs  can  be 
given  out  of  the  estate.  The  only  order,  if  costs  are  asked,  will  be,  that 
they  must  be  paid  by  the  petitioner. 
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Taylor  v.  Hawkins.^ 

Hilary  Term,  Jannaiy  22,  1851. 

Slander — Prwileged  Oommtmicatian —  Words  spoken  in  presence  of 

Third  Party  —  Express  Malice. 

The  defendant  having  a  suspicion  that  the  plaintifiT,  who  was  his  shopman,  had  in  one 
iDstanee  embeuled  money  sent  for  him,  and  in  the  presence  of  A.  B.  charp^d  him  witli 
embezzlement,  and  at  the  same  time  diacharjred  him  from  his  service.  After  his  discharge, 
the  plaintiff  being  aboat  to  enter  into  a  fresh  service,  referred  to  the  defendant  for  a  char- 
acter, bat  in  conseqaence  of  what  the  defendant  said,  his  intended  master  refused  to  en- 
gage him.  Upon  tots  tlie  plaintiff's  brother  coiled  upon  the  defendant  and  inquired  why 
he  nod  given  Uie  plaintiff  such  a  character  as  prevented  him  from  getting  a  situation,  and 
in  answer  to  these  inquiries,  the  defendant  said,  "  He  has  robbed  me.  I  believe  he  has 
robl)ed  me  for  years  past ;  I  can  prove  it  from  the  circumstances  under  which  he  has  been 
discharged  by  me." — 

Hdd,  tliat  the  occasions  upon  which  each  of  these  statements  was  mode,  rendered  them 
privileged  communications,  and  that  the  fact  of  the  first  charge  being  made  in  the  pres- 
ence of  a  third  partv  did  not  warrant  the  judge  in  leaving  the  question  to  the  jury,  and 
that  the  excess  of  the  defendant's  statement  on  the  second  occasion  did  not  raise  any 
presumption  of  express  malice. 

Slander.     The  declaration  contained  two  counts. 

Plea,  (amongst  others,)  not  guilty,  and  issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex,  after  Baster 
term,  1850,  it  appeared  that  the  plaintifi'  was  a  shopman  of  the  de- 
fendant, and  that  the  defendant  having  a  suspicion  that  he  had  em- 
bezzled money  in  the  course  of  his  employment,  sent  for  the  plaintiff', 
and  in  the  presence  of  a  friend,  Mr.  Thwaites,  uttered  the  words  com- 
plained of  in  the  first  count,  which  were  ^'  You  pocketed  the  5s.  and 
altered  the  check,  and  you  intended  to  alter  the  book,  but  being  busy 

1  20  Law  J.  Rep.  (n.  a.)  Q.  B.  3ia    15  Jur.  746. 
VOL.  V.  22 
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at  the  time  it  escaped  your  memory,"  and  immediately  afterwards 
discharged  him.  After  his  discharge,  the  plaintiff  being  about  to 
enter  the  service  of  a  Mr.  Bray,  the  defendant  was  referred  to  for  a 
character ;  but  in  consequence  of  what  the  defendant  then  stated  to 
him,  Mr.  Bray  declined  to  take  the  plaintiff  into  his  employment  Upon 
this,  the  plaintiff's  brother  called  upon  the  defendant  to  inquire  why 
he  had  given  the  plaintiff  such  a  character  as  kept  him  from  obtain- 
ing a  situation,  upon  which  the  defendant  said,  ^  What  would  you 
do  yourself  if  any  of  your  shopmen  or  servants  robbed  you  ?  "  to 
which  the  plaintiff's  brother  replied,  '^  I  hope  my  brother  has  not  been 
robbing  you."  The  defendant  then  said,  *^  He  has  robbed  me ;  I  be- 
lieve that  he  has  robbed  me  for  years  past;  I  can  prove  it  from  the 
circumstances  under  which  he  has  been  discharged  by  me."  This 
last  answer  was  what  was  complained  of  by  the  second  count  of  the 
declaration. 

It  was  objected,  for  the  defendant-,  that  upon  these  facts  there  was 
no  evidence  to  go  to  the  jury,  as  it  must  be  considered  that  the  words 
spoken  were  a  privileged  communication.  The  learned  judge,  how- 
ever, left  it  to  the  jury  to  say  whether  the  defendant  was  justified 
under  the  circumstances  in  uttering  the  words  to  Thwaites  and  to  the 
plaintiff's  brother,  telling  them  that  such  a  statement  might  well  be 
privileged,  if  made  in  discharge  of  some  duty  either  public  or  private, 
or  legal  or  moral,  or  if  it  were  made  by  the  defendant  for  the  purpose 
of  protecting  his  own  interests ;  but  he  reserved  leave  to  the  defend- 
ant to  move  to  enter  a  verdict  on  the  issues  to  the  first  count  in  case 
there  was  no  evidence  to  go  to  the  jury.  The  jury  found  for  the 
plaintiff  on  both  counts,  with  30/.  damages  upon  each. 

A  rule  nisi  to  enter  a  verdict  for  the  defendant  on  the  first  count, 
and  for  a  new  trial  upon  the  second  count,  having  been  obtained, 

SheCj  Serj.,  now  showed  cause.  The  statement  made  in  the  pres- 
ence of  Thwaites  is  not  necessarily  a  privileged  communication,  and 
it  was  proper  to  leave  it  to  the  jury  to  say  whether  the  defendant  was, 
under  the  circumstances  of  the  case,  justified  in  calling  in  a  third 
person  to  hesOr  the  charge.  There  might  be  Circumstances  under 
which  a  jury  would  find  that  this  was  not  done  bona  fide^  but  for  the 
purpose  of  injuring  the  servant,  and  in  that  case  express  maUce  would 
be  made  out  Here  no  opportunity  of  justifying  himself  was  given 
to  the  plaintiff,  but  he  was  immediately  dismissed.  Ttx^ood  v.  j^^- 
ring^  1  Cr.  M.  &  R.  181 ;  s.  c  3  Law  J.  Rep.  (n.  s.)  Exch.  ,347,  was 
followed  by  the  learned  judge  in  directing  the  jury.  Padmore  v.  Law- 
rence^  11  Ad.  &  E.  380 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B.  137,  and 
SomerviU  v.  Hawkins^  20  Law  J.  Rep.  (n.  s.)  C.  P.  131 ;  s.  c  3  Eng. 
Rep.  503. 

\Erlej  J.  In  all  cases  except  that  of  a  servant's  character,  the  ques- 
tion has  been  left  to  the  jury.] 

There  is  no  doubt  that  it  may,  in  some  cases,  be  proper  for 
a  master  to  preserve  evidence  of  the  grounds  of  dismissal;  but 
it  cannot  be  ruled  as  a  matter  of  law  that  he  has  a  right  to 
call  in  a  third  party  to  hear  the  charge  made  against  the  servant. 
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Then,  secondly,  as  to  the  words  uttered  to  the  plaintiff's  brother, 
they  are  not  protected  by  any  lawful  occasion,  and  cannot  be  con- 
sidered as  privileged. 

Humfrey,  in  support  of  the  rule.  It  is  a  mere  abstract  question  of 
law  whether  a  master  is  justified  in  calling  in  a  third  person  to  hear 
the  grounds  upon  which  be  dismisses  his  servant,  and  it  is  submitted 
that  such  a  statement  is  clearly  justified,  unless  express  malice  is 
proved,  of  which  there  was  no  evidence  in  this  case.  As  to  the 
second  count,  the  words  were  spoken  honestly  in  answer  to  an  inquiry 
as  to  the  reasons  for  which  he  dismissed  the  plaintiff. 

[Erie,  J.  Is  not  the  excess  that  he  had  robbed  him  for  years  matter 
proper  to  be  laid  before  the  jury  ?  A  judge  can  hardly  be  expected 
to  say  that  these  words  may  not  make  the  whole  unprivileged.] 

Child  V.  Affleck,  9  B.  &  C.  403 ;  s.  c.  7  Law  J.  Rep.  K.  B.  272,  seems 
to  show  that  this  addition  would  not  afford  evidence  of  express  malice. 

Cur,  adv.  vulU 

• 

On  the  following  morning  the  judges  delivered  their  opinions. 

Lord  Campbell,  C.  J.  The  rule  is,  that  if  the  occasion  is  such 
as  will  repel  the  presumption  of  malice,  then  it  is  a  privileged  com- 
munication, and  it  lies  on  the  party  complaining  to  show  that  malice 
existed,  and  if  he  does  not  show  that  by  evidence,  then  it  is  the  office 
of  the  judge  to  say  that  there  is  no  evidence  to  go  to  the  jury,  and 
to  nonsuit  or  direct  a  verdict  for  the  defendant.  If  that  were  not  so, 
the  question  must  be  left  in  every  case  to  the  jury,  and  they  might 
be  justified  in  finding  a  verdict  for  the  plaintiff.  So  that  if  a  man 
gives  a  character  to  a  servant  fairly  and  honestly,  still  it  must  be  left 
to  the  jury  to  say  whether  or  not  there  was  malice,  and  it  would  be 
competent  for  them  to  find  a  verdict  with  damages  in  a  case  where 
nothing  had  been  done  beyond  fairly  giving  a  character  to  a  servant, 
and  the  same  would  apply  to  all  cases  in  which  the  occasion  repelled 
the  presumption  of  malice.  What  we  have  now  to  consider  is,  whether 
this  was  such  an  occasion,  and  it  seems  to  me  that  it  was,  and  that  the 
defendant  did  no  tnore  than  a  prudent  and  honorable  man  ought  \o 
have  done.  It  would  be  very  hard  if  where  a  person  did  no  more  than 
discharge  his  duty  to  himself  and  society,  he  should  be  thereby  ren- 
dered liable  to  an  action  for  slander.  I  remember  an  expression  of  Lord 
Ellenborough's,  to  the  effect  that  the  transactions  of  life  are  not  to  be 
beset  with  actions  of  slander.  Dunman  v.  Bigg^  1  Camp.  269.  The 
occasion  then  being  such  as  to  make  this  a  privileged  communica- 
tion, there  was  nothing  to  show  malice  as  alleged  in  the  first  count, 
and  the  learned  judge  should  have  said  that  there  was  no  such  evi- 
dence to  go  to  the  jury.  The  rule,  therefore,  ought  to  be  absolute  to 
enter  a  verdict  for  the  defendant,  on  the  plea  of  not  guilty.  As  to 
the  second  count,  the  rule  is  only  for  a  new  trial,  and  we  cannot 
therefore  direct  a  verdict  to  be  entered  for  the  defendant  upon  that 
count  But  I  think  upon  that  count  also  the  learned  judge  should 
have  said  there  was  no  evidence  to  go  to  the  jury,  the  defendant 
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having  said  no  more  than  as  an  honest  man  he  was  bound  to  say. 
The  defendant  was  bound,  I  think,  in  answer  to  the  inquiries  of  the 
plaintiff's  brother,  to  state  not  only  his  reason  for  the  dismissal  of  tbe 
plaintiff,  but  also  the  reasons  that  induced  him  to  decline  giving  the 
plaintiff  a  character  for  another  situation.  I  therefore  am  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  in  support  of  that  count, 
and  that  the  learned  judge  should  have  directed  a  verdict  for  the 
defendant. 

Patteson,  J.  As  to  the  first  count,  the  correct  rule  is  laid  down 
in  Toog-ood  v.  Sp^n^^  and  the  presence  of  a  third  person  will  not  alone 
make  the  communication  not  a  privileged  one.  Besides,  that  would 
only  apply  where  the  third  person  was  a  mere  stranger,  and  the  ques- 
tion here  is,  whether  Thwaites  was  or  was  not  to  be  considered  as  a 
mere  stranger ;  the  words  appearing  to  have  been  spoken  upon  the 
act  of  dismissal,  which  is  a  very  difl'erent  thing  from  the  speaking  of 
them  at  a  distance  of  time  to  a  person  not  connected  at  all  with  the 
matter.  The  question  comes  to  this,  whether  or  not  a  master  may 
have  a  third  person  present  to  hear  what  the  grounds  of  dismissal  are. 
If  there  had  been  any  thing  to  show  that  the  defendant  had  done  so 
here  for  the  purpose  of  giving  an  unfair  color  to  the  transaction,  I 
agree  that  might  have  been  properly  submitted  to  the  jury ;  but  it  has 
not  been  so  put  here  at  all,  and  I  think  the  words  stated  in  the  first 
count  were  privileged,  and  that  the  rule  should  be  absolute  to  enter 
the  verdict  for  the  defendant  As  tp  the  second  count,  upon  whioh 
no  leave  to  enter  a  verdict  has  been  reserved,  the  occasion  is  clear, 
and  the  only  question  is,  whether  there  has  been  any  excess  on  the 
part  of  the  defendant  It  appears  to  me  that  the  brother's  questions 
led  to  all  that  the  defendant  stated  in  answer.  Such  statements, 
therefore,  being  made  by  way  of  explanation  to  a  person  interested 
on  behalf  of  the  plaintiff,  and  there  being  no  proof  of  express  malice, 
there  was  nothing  whatever  to  go  to  the  jury. 

Coleridge,  J.  As  to  the  first  count,  the  dismissal  of  a  servant 
justifies  a  statement  of  the  causes  for  which  he  is  dismissed,  and  the 
occasion  rebuts  the  legal  presumption  of  malice,  and  the  judge  at  the 
trial  is  bound  to  tell  the  jury  so.  In  such  a  case  the  onus  is  upon  the 
plaintiff  to  show  circumstances  — if  he  intends  to  raise  the  question  for 
the  jury  —  which  make  the  existence  of  malice  more  probable  than 
otherwise,  as  said  by  the  Court  of  Common  Pleas  in  SomerviU  v. 
Hawkins.  Then,  was  the  presence  of  a  third  person  such  an  act  as 
a  prudent  and  just  man  would  have  recourse  to,  when  about  to  di»* 
miss  a  servant  upon  so  grave  a  charge  ?  because,  if  it  were,  it  is  iin« 
possible  that  such  an  act  could  raise  any  presumption  of  malice. 
Plainly,  I  think,  it  was  such  an  act  Upon  the  second  count,  the 
question  is  free  from  all  doubt  The  answers  by  the  defendant  weie 
made  to  questions  put  by  one  who  came  under  such  circumstances 
as  to  justify  his  giving  the  answers,  and  the  answers  themselves  did 
not  contain  any  exaggeration.  The  defendant  was  bound  to  tell  the 
whole  of  the  reasons  in  his  mind  at  the  time  with  truth. 
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Erle,  J.  I  think  the  Terdict  ought  to  be  entered  for  the  defendant 
upon  the  first  count  Defamatory  words  may  be  privileged;  and 
amongst  other  occasions  a  communication  made  for  the  fair  and 
reasonable  purpose  of  protecting  the  interests  of  the  person  using 
the  words  is  privileged,  as  laid  down  in  SomerviU  v.  Hawkins^  and 
said  by  one  of  the  dissentient  judges,  in  Toqg-cWv.  Spyring.  In  this 
case,  my  opinion  expressed  at  the  trial  to  the  jury  was,  that  a  con* 
siderate  and  honorable  man  might  well  request  the  presence  of  a 
friend  upon  such  an  occasion  as  the  dismissal  here.  The  court  now 
think  that  quite  clear,  and  that  it  was  the  duty  of  the  judge  to  say 
that  there  was  no  cause  of  action,  unless  the  plaintiff  went  further 
and  showed  that  the  words  were  used  colorably  and  really  with  a  ma- 
licious motive,  and  for  the  purpose  of  injuring  the  plaintiff.  The  law 
as  to  privileged  communications  is  well  laid  down  by  Parke,  B.,  in 
Wright  V.  WoodgcUe,  2  Cr.  M.  &  R.  673.  "  The  proper  meaning 
of  a  [Avileged  communication  is  only  this;  that  the  occasion  on 
which  the  communication  was  made  rebuts  the  inference /inma/acie 
arising  from  a  statement  prejudicial  to  the  character  of  the  plaintiff, 
and  puts  it  upon  him  to  prove  that  there  was  malice  in  fact ;  that  the 
defendant  was  actuated  by  motives  of  personal  spite  or  ill  will,  inde- 
pendent of  the  occasion  on  which  the  communication  was  made.** 
Then,  was  there  any  evidence  here  to  show  that  the  defendant  acted 
with  any  motives  of  ill  will?  The  late  case  of  SomerviU  v.  Hawkins 
defines  the  true  rule  as  to  the  evidence  of  that :  **  It  is  true,  that  the 
facts  proved  are  consistent  with  the  presence  of  malice  as  well  as  with 
its  absence.  But  this  is  not  sufficient  to  entitle  the  plaintiff  to  have 
the  question  of  malice  left  to  the  jury ;  for  the  existence  of  malice  is 
consistent  with  the  evidence  of  all  cases,  except  those  in  which  some- 
thing inconsistent  with  malice  is  shown  in  evidence ;  so  that  to  say 
that,  in  all  cases  where  the  evidence  was  consistent  with  malice,  it 
ought  to  be  left  to  the  jury,  would  be,  in  effect,  to  say  that  the  jury 
might  find  malice  in  any  case  in  which  it  was  not  disproved,  which 
would  be  inconsistent  with  the  admitted  rule,  that  in  cases  of  privi- 
leged communications,  malice  must  be  proved,  and  therefore  its  ab- 
sence presumed  till  such  proof  is  given.  It  is  certainly  not  necessary, 
in  order  to  enable  a  plaintiff  to  have  the  question  of  malice  submitted 
to  the  jury,  that  the  evidence  should  be  such  as  necessarily  leads  to 
the  conclusion  that  malice  existed,  or  that  it  should  be  inconsistent 
with  the  non-existence  of  malice ;  but  it  is  necessary  that  the  evidence 
should  raise  a  probability  of  malice,  and  be  more  consistent  with  its 
existence  than  with  its  non-existence."  Here,  the  calling  a  third  per- 
son to  be  present  is  quite  consistent  with  the  master's  wishing  to 
speak  fairly  as  to  the  plaintiff's  character,  and  to  protect  his  own  in- 
terests, and  where  the  evidence  in  such  a  case  can  equally  coexist 
with  either  the  presence  or  absence  of  malice,  the  defendant  is  enti- 
tled to  the  verdict  The  same  principle  applies  to  the  second  count. 
The  answers  appear  to  have  been  bona  fide  made,  and  although  the 
evidence  shows  a  knowledge  by  the  defendant  of  a  robbery  only  on 
one  occasion,  whilst  he  stoted  his  belief  of  other  robberies,  still  th<^ 
court  think  that  the  extent  of  that  statement,  under  the  circumstances, 
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ift  not  evidence  to  raise  a  presamption  of  express  malice,  or  that  tbe 
words  were  not  fairly  spoken  on  a  privileged  occasion.  I  thought  at 
tlie  trial  that  the  extent  of  this  statement  was  evidence  to  go  to  the 
icury,  bat  my  opinion  has  been  altered  by  the  case  of  SomerviU  v. 
Hawkins. 

Rule  absolute^  to  enter  a  verdict  for  the  defendant  on  the  first  county 
tmdfor  a  new  trial  on  the  second  count. 


Abraham  &  another  v.  The  Great  Northern  Railway 

Company.^ 

Hilary  Vacation,  Febraary  22,  1851.  ^ 

Railway  Works  —  Powers  of  Company  —  Obstruction  of  navigable 
River — Action  on  the  Case  —  Pleading  —  Evidence  —  Construc- 
tion 0/74-8  Vict.  c.  20,  s.  16. 

Case  against  a  railway  company  for  constructing  a  portion  of  their  works  nponanartoC 
the  wd  of  the  navigable  river  Oose,  so  as  to  prevent  its  flowing  in  its  nsnal  ana  accos- 
tomed  channel,  and  to  hinder  the  plaintiffs  from  passing  and  navigating  their  barges,  si 
they  otherwise  might  and  would  have  done. 

Plea,  that  the  defendants  had  acted  under  their  special  act  the  Lands  Clauses  Consolidatioii 
Act,  and  the  Railways  Clauses  Consolidation  Act ;  that  plans  and  sections  and  books  of 
reference  had  been  deposited  with  the  clerk  of  the  peace,  and  that,  subject  to  the  pro- 
visions in  the  above  acts,  the  defendants  were  empowered  to  construct  their  railway  in  the 
line  and  upon  the  lands  delineated  and  described  in  the  said  plans  and  books  of  relerenee; 
that  the  said  part  of  the  river  was  in  the  line  and  among  the  lands  so  delineated  and 
described :  and  that  the  defendants  did,  for  the  purpose  and  under  the  powers  mentioned 
in  the  said  acts,  construct  a  part  of  their  railway  upon  the  bed  of  the  said  river,  the  saine 
being  necessary  for  the  purpose  of  making  and  maintaining  the  said  railway,  as  they  lav* 
fully  might,  &c    Replication,  de  injuria :  — 

HMj  that  the  defendants  by  their  plea  were  not  required  to  prove  that  Uiey  had  taken  sU 
tilie  pr^jliminary  steps  necessary  to  vest  in  them  the  ownersnip  in  the  bed  of  the  part  of 
the  river  in  question,  as  in  the  ordinary  case  of  lands  purchased : — 

Mdd,  also,  on  motion  for  judgment  non  obstante  veredidtOy  flrst,  that  as  against  the  plaintifls, 
who  had  no  interest  in  the  soil  of  the  bed  of  the  river,  it  was  not  necessary  for  the  defend- 
ants to  aver  and  prove  that  such  preliminary  steps  had  been  taken.  Secondly,  that  ths 
^rst  clause  in  the  16th  section  of  the  Railways  Clauses  Consolidation  Act,  applies  to  nsT- 
igable  rivers  as  well  as  rivers  not  navigable,  and  empowered  the  defendants  to  do  the  act 
^mpUuned  of. 


Case.  The  second  count  of  tbe  declaration  alleged,  that  there 
was  and  still  of  right  ought  to  be  a  certain  public  navigable  river 
called  the  River  Ouse,  running  through  the  counties  of  HanUngdoii 
and  Bedford,  the  water  of  which  said  river  hath  of  right  flowed,  and 
still  of  right  ought  to  flow  in  its  ancient  and  accustomed  channels 
and  course,  to  wit,  along  the  east  and  west  sides  of  a  certain  island 
called  Folley  Island,  without  any  obstruction  to  the  navigation  there* 
oL  That  the  plaintiffs  were  lawfully  possessed  of,  as  their  own  prop* 
«ertyi  divers,  to  wit,  five  barges  laden  with  divers,  to  wit,  fifty  tons  of 
^..  ..-..         ■■....■■■■..  ■ 

I  20  Law  J.  Rep.  (if.  s.)  Q.  B.  332. 
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coal  of  the  plaintiffs,  and  which  said  barges  of  the  plaintiffs  so  laden 
as  aforesaia,  they,  the  plaintifis,  were  navigating  in  and  along  the 
said  River  Oose,  to  wit,  a  certain  part  of  the  said  river  to  the  east  of 
the  said  island  called  Folley  Island.  Yet  the  defendants,  wellHcnow- 
ing  the  last-mentioned  premises,  bat  contriving  and  wrongfnlly  in* 
tending  to  injure  the  plaintiffs,  and  to  prevent  them  from  passing  and 
repassing  in  and  along,  and  from  navigating  the  said  river  iti  its 
ancient  and  accustomed  channel  and  course,  to  wit,  the  said  part  of 
the  said  river,  with  their  said  barges  so  laden  as  aforesaid,  heretofore, 
to  wit,  wrongfully  and  injurioasly  put  and  placed,  and  caused  and 
procured  to  be  put  and  placed,  divers  large  quantities  of  earth,  soil, 
dec.,  mould,  stones,  materials  and  rubbish,  into  the  said  river,  and 
in  and  upon  the  bed  thereof,  to  wit,  in  and  upon  that  part  of 
the  bed  of  the  said  river  lying  to  the  east  of  PoUey  Island,  and 
there  wrongfully  and  injuriously  kept  the  said  earth,  soil,  mould, 
stones,  materials  and  rubbish  for  a  long  space  of  time,  to  wit,  thence 
hitherto,  and  thereby  and  therewith  wrongfully  and  injuriously 
choked  and  filled  up  the  said  river  in  its  ancient  channel  and  course, 
to  wit,  the  pcnts  last  aforesaid,  and  then  penned  up  and  penned 
back  the  water  of  the  said  river,  and  hindered  and  prevented  the  same 
from  running  and  flowing  in  and  along  its  usual  and  accustomed 
channels  ana  course,  or  in  so  ample  and  beneficial  a  manner  as  the 
same  otherwise  would  have  done,  by  means  of  which  said  several 
premises  the  plaintiffs  during  all  the  time  aforesaid  were  hindered 
and  prevented  from  passing  with,  and  from  navigating  their  said 
barges  so  laden  as  aforesaid,  in  and  along  the  said  river  in  its  ancient 
channels  and  course,  to  wit,  the  said  part  of  the  said  river,  as  they 
otherwise  might  and  could  have  done,  and  thereby,  &c. 

The  defendants  pleaded,  fourthly,  that  they,  the  defendants,  before 
and  at  the  time  of  the  committing  of  the  same  supposed  grievances, 
were  and  still  are  the  company  incorpomted  by  a  certain  act  of  Par- 
'liament  made  and  passed  in  the  session  of  rarliament  held  in  the 
9th  and  10th  years  of  the  reign  of  her  present  majesty,  intituled,  &c. 
And  that  the  acts  of  Parliament  made  and  passed  in  the  session  of 
Parliament  held  in  the  8th  and  9th  years  of  the  reign  of  her  present 
majesty,  and  intituled,  respectively,  "•  An  Act  for  consolidating  in  one 
act  certain  provisions  usually  inserted  in  acts  authorizing  the  taking 
of  lands  for  undertakings  of  a  public  nature,"  and  "  An  Act  for  con- 
solidating in  one  act  certain  provisions  usually  inserted  in  acts  au- 
thorizing the  making  of  railways,"  were  also  incorporated  with,  and 
form  part  of  the  said,  in  this  plea  first  above-mentioned,  act  of  Par- 
liament; and  that  before  and  at  the  time  of  the  passing  of  the  said, 
in  this  plea  first-mentioned,  act  of  Parliament,  and  before  the  com- 
mitting of  any  of  the  supposed  grievances  in  the  said  second  count 
mentioned,  certain  plans  and  sections  of  the  undertaking,  to  wit,  the 
railway  in  the  said  acts  mentioned,  showing  the  lines  and  levels 
thereof,  and  also  books  of  reference  containing  the  names  of  the 
owners,  lessees,  and  occupiers  of  the  lands  through  which  the  same 
was  intended  to  pass,  had  been  and  were  deposited  with  the  clerks 
of  the  peace  of  divers  counties  in  England,  and  amongst  others, 
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with  the  clerk  of  the  peace  for  the  countieB  of  Bedford  and  Hunting- 
don. That  in  and  by  the  said  first-meiitioned  act  of  Parliament  it 
was  enacted,  that  subject  to  the  provisions  in  that  act  and  the  act 
incorp6rated  therewith,  it  should  be  lawful  for  the  defendants  to 
make  and  maintain  the  said  railway  and  works,  in  the  line  and  upon 
the  lands  delineated  and  described  on  the  said  plans  and  in  the  said 
books  of  reference,  and  to  enter  upon,  take,  and  use  such  of  the  said 
lands  as  should  be  required  for  that  purpose.  That  the  said  part  of 
the  bed  of  the  river  lying  to  the  east  of  Folley  Island,  in  the  said 
count  mentioned,  was  in  the  line  and  among  the  lands  delineated  in 
the  said  plans  and  described  in  the  said  books  of  reference ;  where- 
upon the  defendants  did  afterwards,  to  wit,  at  the  times  when,  &c^ 
for  the  purpose  of  making  and  constructing  the  railway  in  the  said 
act  mentioned,  and  under  and  by  virtue  of  the  powers  -and  pro- 
visions in  the  said  act  and  acts  of  Parliament  therewith  incorporated 
and  not  otherwise,  enter  upon  the  same  part  of  the  bed  of  the  river, 
and  did  then  and  at  the  said  times  when,  &c.,  make  and  construct 
part  of  the  said  railway  thereon,  and  did  in  and  upon  the  part  of  the 
bed  of  the  said  river  commit  the  said  supposed  grievances  above  in 
the  said  second  count  of  the  declaration  laid  to  their  chaise,  the  said 
supposed  grievances,  and  each  and  every  of  them  being  necessary  for 
the  purpose  of  making,  constructing,  and  maintaining  the  said  rail- 
way and  undertaking,  as  they  lawfully  might  for  the  cause  aforesaid. 
Verification. 

Beplieation,  de  injuria. 

On  the  trial  before  Patteson,  J.,  at  the  Huntingdon  Summer 
assizes,  1850,  it  appeared  that  at  the  point  of  the  obstruction  com- 
plained of,  the  River  Ouse  formed  two  navigable  branches  running 
east  and  west  of  an  island  called  Folley  Island.  That  the  railway 
was  carried  on  an  embankment  built  upon  and  along  the  bed  of  the 
eastern  branch,  whereby  that  branch  was  completely  and  perma- 
nently obstructed,  the  western  branch  being  left  navigable  as  before  *,' 
and  that  such  eastern  branch  was  delineated  and  described  in  the 

!>arliamentary  plans  and  books  of  reference.  A  verdict  was  found 
or  the  defendants  on  the  fourth  plea,  and  for  the  plaintiffs  on  all  the 
other  issues.  At  the  sittings  after  the  following  Michaelmas  term, 
by  leave  previously  obtained,  a  rule  nisi  was  moved  for  and  granted 
on  the  part  of  the  plaintiffs  for  a  new  trials  on  the  ground  of  mis- 
direction and  also  for  judgment  non  obstante  veredicto. 

Wells  and  Phipson  showed  cause,  (February  1.)  The  points 
made  in  moving  for  this  rule  were,  first,  that  the  judge  misdirected 
the  jury  in  telling  them  that  the  plea  did  not  require  proof  by  the 
defendants,  of  all  the  steps  requisite  to  the  purchase  of  the  soil  of  the 
bed  of  the  river,  as  in  the  case  of  other  lands  purchased  under  the 
Lands  Clauses  Consolidation  Act,  1845 ;  and  also  that  if  the  learned 
judge  was  right  in  so  directing  the  jury,  the  fourth  plea  itself  was 
defective  for  want  of  such  allegations ;  and  further,  that  the  defend- 
ants had  no  power  to  construct  the  railway  on  the  bed  of  the  river. 
Now,  the  declaration  does  not  allege  any  obstruction  to  the  land  of 
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the  plaintiiTs,  or  that  tbe  bed  of  the  river  was  required  permanently 
fcHT  the  parpoBe  of  the  railway,  and,  therefore,  it  is  unneoessary  for 
tbe  company  to  make  out  a  right  by  purchase.  It  discloses  merely  a 
claim  to  tbe  use  of  the  river,  and  if  the  plea  answers  the  gravamen 
of  the  action  it  is  enough.  The  case  of  Ramsden  v.  The  Manehestery 
South  Junction^  and  Altrincham  Railway  Company,  1  Exch.  Rep.  723, 
may  be  cited  by  tbe  plaintiff's.  But  there  the  plaintiff  was  the  owner 
of  the  soil  in  respect  of  which  the  trespass  was  committed,  and  the 
company  had  not  complied  with  the  express  enactment  of  the  84th 
section  of  tbe  Lands  Clauses  Consolidation  Act.  No  title  to  the  soil 
of  the  river  can  arise  between  the  parties  here. 

[Lord  Campbelly  C.  J.  There  is  a  clear  distinction  in  that  respect 
between  an  action  of  trespass  and  on  the  case  as  here.J 

If  what  was  done  necessarily  altered  the  course  oi  the  river,  the 
plea  would  perhaps  be  insufficient;  but  the  declaration  clearly  does 
not  allege  an  alteration  of  the  course  of  the  river.  It  would  have 
been  supported  by  proof  of  the  erection  of  a  piUar  causing  tbe 
slightest  obstruction,  far  short  of  any  alteration  of  the  course  of  the 
ri^i^r  ;  and  therefcMre  the  plea  is  sufficient  As  to  the  point  whether 
or  not  the  company  bad  power  to  construct  tbe  railway  on  the  bed 
of  the  river,  the  16tb  section  of  the  8  Vict  c  20,  clearly  gave  them 
that  power.  Under  that  section  no  distinction  can  be  made  between 
navigable  rivers  and  those  not  i^avigable.  It  applies  to  all  rivers 
described  in  the  plans  and  books  of  reference,  as  this  river  is.  The 
primary  object  of  that  section  is  the  mode  of  construction :  The 
cursus  agute  is  not  to  be  altered,  but  the  company  may  contract  the 
river  so  that  they  do  not  interfere  unreasonably  with  the  navigation. 
Mere  interruption  could  not  have  been  meant,  for  tbe  construction 
of  tbe  railway  tvould  necessarily  be  somewhat  an  interruption.  The 
17th  section  provides  for  the  execution  of  works  below  high-water 
mark  on  the  shores  of  navigable  rivers ;  but  if  the  company  cannot, 
under  the  16th  section,  as  will  be  contended,  construct ''  in  or  upon  " 
any  such  river,  the  17tb  section  becomes  quite  useless.  Tbe  com- 
pany's special  act,  passed  on  the  26th  of  June,  1846,  provides,  by 
the  113th  section,  for  the  mode  in  which  the  railway  is  to  cross  the 
River  Welland,  and  'that,  too,  would  have  been  unnecessary  if  the 
construction  contended  for  be  correct ;  and  the  same  may  be  said  as 
to  tJie  86tb  section.  They  referred  to  The  Attomep  Ghneral  v.  The 
London  and  Southampton  RaUway  Company^  1  Rail.  Cases,  302 ;  s.  a 
7  Law  J.  Rep.  (n.  s.)  Chanc.  15. 

« 

O^Malley  and  Worlledfrej  contra.  Tbe  pleadings  do  refer  to  an 
alteration  of  tbe  course  of  the  river.  If  the  defendants  had  justified 
the  erection  of.  the  pier,  on  the  ground  that  it  did  not  alter  the  course 
of  the  navigation,  the  plaintiffs  would  have  been  bound  to  reply  that 
they  complained  not  merely  of  that,  but  of  a  complete  obstruction  of 
tbe  channel.     But  the  plea  is  general. 

[PaUeson^  J.  ^  Diverting  "  necessarily  means  altering  the  course 
of  the  river,  and  nothing  of  that  kind  appears  here.] 

To  some  extent  the  course  is  altered,  and  if  so  the  plea  is  no 
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answer.  The  word  "  alter  "  is  used  as  well  as  "  divert,"  and  that  is 
an  alteration  of  a  navigable  river  which  obliges  vessels  to  take  a  dif- 
ferent direction.  But  it  is  an  obstruction  which  the  act  does  not 
warrant.  The  whole  of  the  16th  section  is  to  be  read  together,  and 
the  words  "  in,  upon,  across,  under,  or  over,"  as  well  as  the  words 
mentioned  in  that  section,  must  be  read  reddendo  singula  sit^ytUs, 
otherwise  monstrous  powers  would  be  afforded  to  companies.  The 
word  "cutting"  cannot  certainly  be  taken  to  apply  to  a  navigaUe 
river.  There  is  no  mention  made  in  the  section  of  the  bed  of  the 
river,  and  the  word  "  embankments "  was  evidently  intended  to  be 
confined  to  works  on  land.  The  second  clause  of  the  section  strongly 
confirms  this  restricted  construction  of  the  first  clause,  and  shows 
that  the  legislature  never  intended  that  the  company  should  have 
power  to  obstruct  the  course  of  navigable  rivers.  If  the  first  clause 
were  open  to  the  large  interpretation  contended  for,  the  second  would 
be  superfluous  and  unnecessary.  The  11th  and  46th  sections  do  not 
in  any  way  apply  to  navigable  rivers ;  and  the  17th  section  has  no 
application  whatever  to  the  bed  of  such  rivers ;  and  these  and  other 
sections  of  the  act  show  that  the  legislature  did  not  intend  the  woii^s 
of  the  16th  section  to  apply  generally.  The  only  power  to  alter  the 
course  of  a  river  is  that  given  by  the  second  clause  of  the  16tb  sec- 
tion, and  that  applies  to  rivers  not  navigable,  and  for  particular  pur- 
poses. Another  point  here  is,  that  this  is  a  statutory  defence. 
Whether  the  action  be  trespass,  or  case,  the  company  must  show 
that  they  have  pursued  the  preliminaries  requisite  to  vest  in  them  the 
bed  of  the  river,  as  in  the  case  of  other  land.  Blakemore  v.  Hke 
Glamorganshire  Canal  Compam/y  1  Myl.  &  K.  162;  s.  c.  2  Law  J. 
Rep.  j[n.  s.)  Chanc.  95,  and  that  they  have  omitted  to  do.  The  plea 
is  defective,  too,  in  not  alleging  that  no  unnecessary  damage  had 
been  done,  as  required  by  the  16th  section.  q^^  ^^^  ^^^ 

The  judgment  of  the  court  ^  was  now  delivered  by 

Patteson,  J.  This  was  an  action  on  the  case  by  the  owners  of 
vessels  navigating  the  River  Oase,  and  the  second  count  of  the  declar- 
ation charged  the  defendants  with  filling  up  and*  obstructing  a  part  of 
the  bed  of  that  river,  penning  back  the  water,  and  preventing  it  from 
flowing  in  its  accustomed  channel  and  course  in  so  ample  a  manner 
as  it  otherwise  would  have  done,  and  preventing  the  plaintiffs  from 
passing  along  and  navigating  that  part  of  the  river.  The  defendants 
pleaded  that  they  had  done  the  things  complained  of  under  the  special 
act  for  making  their  railway,  and  under  the  Lands  Clauses  CJonsoli- 
dation  Act^  and  the  Railways  Clauses  Consolidation  Act ;  that  {dans 
and  books  of  reference  were  deposited  with  the  clerk  of  the  peace ; 
that  the  part  of  the  bed  of  the  river  which  was  obstructed  was  among 
the  lands  delineated  in  the  plans  and  described  in  the  books  of  refer- 
ence, and  that  the  defendants  did  for  the  purpose  of  making  and  con* 
structing  the  railway  in  the  said  act  mentioned,  and  under  and  by 

1  Lord  Campbell  C.  J.,  Pattesoi^,  Coleridge, 'and  Wightman,  J  J. 


COURT  OF   QUEEN'S  BENCH,  1861.  263 

Abraham  &  anoiber  v.  The  Qrut  Northern  lUilwaj  Gompaojr- 

▼irtae  of  the  powers  and  provisions  in  the  said  act  or  acts  of  Parlia* 
meat  therewith  incorporated,  and  not  otherwise,  enter  upon  the  same 
part  of  the  bed  of  the  river,  and  make  and  construct  part  of  the  said 
railway  thereon,  the  same  being  necessary  for  the  purpose  of  making 
the  railway.  The  plaintifis  replied  de  injuria.  Upon  the  trial,  it  was 
contended,  for  the  piaintifis,  that  the  defendants  under  this  plea  were 
bound,  not  only  to  show  that  the  part  of  the  river  obstructed  was  de- 
liaeated  and  described  in  the  plans  and  books  of  reference,  and  was 
used  for  the  necessary  construction  of  the  railway ;  but  also  that  all 
notices  required  by  the  acts  for  the  purchase  of  such  part  of  the  river 
from  the  owners  of  the  bed  of  it,  had  been  given,  and  all  other  things 
done  which  were  requisite  to  vest  that  part  of  the  bed  of  the  river  in 
the  company. 

The  learned  judge  told  the  jury  that  the  allegations  in  the  plea  did 
not  make  such  proof  necessary,  and  they  found  a  verdict  for  the  de- 
fendants. I  A  rule  fUsi  for  a  new  trial  has  been  obtained,  on  the  ground 
of  misdirection  in  this  respect ;  also  for  judgment  non  obstatUe  veredicto^ 
on  the  ground  that  if  the  judge  was  right  in  his  construction  of  the 
plea,  the  plea  is  bad  for  the  want  of  averments  that  those  various  acts 
had  been  done,  which  it  had  been  insisted  ought  to  have  been  proved 
at  the  trial ;  and  further,  upon  the  ground,  that  none  of  the  acts  of 
Parliament  authorize  the  company  to  construct  their  railway  upon 
the  bed  of  the  navigable  part  of  the  river.  This  rule  has  been  argued 
before  us,  and  upon  consideration  we  are  of  opinion  that  the  learned 
judge  was  right  in  the  construction  which  he  put  upon  the  plea ;  and, 
therefore,  that  there  is  no  ground  for  granting  a  new  trial.  With 
respect  to  judgment  non  obstante  veredicto^  we  are  of  opinion  that  as 
against  the  plaintifiEs  in  this  action,  who  have  no  interest  in  the  soil  of 
the  bed  of  the  river,  but  have  only  the  right  of  passage  on  the  navi- 
gable highway  common  to  all  the  queen's  subjects,  it  was  not  neces- 
saiy  for  the  defendants  to  aver  and  prove  that  they  had  taken  the  proper 
steps  to  vest  in  them  the  ownership  of  the  bed  of  the  river.  If  they 
were  entitled  by  the  acts  of  Parliament  to  convert  a  portion  of  the 
navigable  river  into  a  railway,  and  so  to  obstruct  and  do  away  with  a 
portion  of  the  navigable  channel,  it  cannot  be  material  to  the  public 
at  large,  or  to  those  persons  who  were  in  the  habit  of  navigating  that 
portion,  whether  the  ownership  of  the  bed  of  the  river  in  that  portion 
has  been  effectually  transferred,  or  whether  any  one  entitled  to  com- 
pensation in  respect  of  such  ownership  has  or  has  not  been  satisfied. 

The  remaining  question  is,  whether  the  defendants  were  authorized 
by  any  act  of  Parliament  to  construct  their  railway  upon  the  bed  of 
the  navigable  part  of  the  river.  The  act  on  which  the  defendants  re- 
lied, is  8  &  9  Vict  c  20,  s.  16,  the  Railways  Clauses  Consolidation 
Act,  which  provides  that,  for  the  purpose  of  constructing  the  railway, 
they  may  ^  make  or  construct,  m,  upon^  across,  under,  or  over  any 
lands,  or  any  streets,  hills,  valleys,  roadsy  raihroads,  or  tramroads,  riverSy 
canals,  brooks,  streams,  or  other  waters,  within  the  lands  described  in 
the  said  plans,  or  mentioned  in  the  said  books  of  reference,  or  any  cor- 
rection thereof,  such  temporary  or  permanent  inclined  planes,  tunnels, 
embankments^  aj|[ueducts,  bridges,  roads,  ways,  passages,  conduits. 
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dmins,  piers,  cuttings,  and  fences,  as  tbey  shall  think  proper."  Tbey 
have  here  constructed  an  embankment  and  road  in  and  upon  therivvr 
described  in  the  plan,  and  mentioned  in  the  books  of  reference*  The 
word  ^'rivers"  is  here  used  without  any  qualification,  and  would  seem, 
therefore,  to  include  navigable  rivers  as  well  as  rivers  not  navigable, 
especially  as  the  word  '<  roads,"  here  also  used,  plainly  includes  high- 
ways, along  which  the  public  have  fully  as  extensive  a  right  of  passage 
as  they  have  along  navigable  rivers.  Other  provisions  are  introdoeeid 
into  the  act  as  to  the  mode  of  using  roads,  but  none  as  to  the  mode  of 
using  navigable  rivers.  Whether  such  provisions  were  intentionally 
omitted,  and  if  so,  for  what  reason,  we  cannot  tell ;  but  we  cannot  see 
that  such  omission  justifies  us  in  qualifying  the  meaning  of  the  wend 
"river"  in  this  olause,  or  in  effect  adding  the  words  "not  navigable," 
which  are  not  to  be  found  in  the  claulie  itself.  The  plans  and  books 
of  reference  would  be  before  the  legislature  when  the  special  act  for 
constructing  their  railway  was  passed,  and  although  it  may  be  true,  as 
was  suggested,  that  no  particular  individual  felt  so  much  interest  in 
opposing  the  act,  by  reason  of  the  insertion  of  a  portion  of  this  navi- 
gable river  in  such  plans  and  books,  as  to  make  it  a  subject  of  coa^ 
troversy  during  the  prosrese  of  the  act,  yet  we  are  not  warranted  ia 
supposing  that  the  legislature  overlooked  such  insertion,  or  in  limiting 
the  operation  of  the  plain  words  which  the  legislature  has  employed. 
The  subsequent  part  of  the  clause  in  question  was  relied  on  by  the 
plaintifis,  which  provides  that  the  company  may  "  alter  the  course  of 
any  rivers  not  navigable  within  such  lands,  for  the  purpose  of  con- 
structing and  maintaining  tunnels,  bridges,  passages,  or  other  works, 
over  or  under  the  same,  and  divert  or  alter,  as  well  temporarily  as 
permanently,  the  course  of  any  such  rivers,  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under  or  by  the  side  of  the  n^ 
way,  as  they  may  think  proper;"  and  it  was  urged  that  the  legislature 
manifestly  intended  to  confine  the  power  of  diverting  and  altering 
the  course  of  rivers  to  those  which  are  not  navigable,  which  would 
be  entirely  frustrated  if  the  word  "rivers"  in  the  prior  part  of  the 
clause  were  held  to  include  navigable  rivers,  since  the  language  uestd 
in  that  prior  part  is  so  comprehensive  as  to  include  the  power  of 
diverting  and  altering  the  course  of  the  rivers  there  mentioned. 

But  we  think  that  this  reasoning  is  not  sound.  The  prior  part  of 
the  clause  gives  only  the  power  of  constructing  works  in  and  upon 
rivers  within  the  lands  described  in  the  plans  and  books  of  reference; 
^et  we  think  not  so  as  to  divert  or  alter  the  entire  course  of  such 
rivers  or  to  obstruct  the  whole  navigation  of  them,  if  navigable ;  for 
we  cannot  suppose  that  the  legislature  would  permit  such  lands  to 
be  included  in  the  plans  and  books  of  reference,  as  would  enable  the 
company  so  to  divert  or  alter  the  entire  course  of  navigable  rivers,  or 
to  obstruct  the  entire  navigation  of  them.  But  the  latter  part  c^ 
the  clause,  which  does  apply  to  such  entire  diversion  and  alteration 
of  the  course  of  rivers,  is  expressly  confiited  to  those  which  are  not 
navigable.  The  one  contemplates  the  appropriation  of  a  pavt  of 
the  river  to  the  uses  of  the  railway,  leaving  the  residue  of  it  in  its 
usual  course,  and  the  navigation  of  that  residue  unimpeded  where  it 
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is  a  navigable  river.  The  other  contemplates  the  entire  destruction 
of  the  old  course.  The  erecting  any  thing  in  a  navigable  river  or 
apon  a  highway,  which  would  be  a  nuisance  if  not  authorized  by  act 
of  Parliament,  cannot  by  any  reasonable  construction  of  language  be 
eonsidered  as  a  diverting  or  altering  the  course  of  such  river  or  high- 
way. No  doubt,  such  an  erection  in  a  navigable  river,  by  preventing 
the  water  from  flowing  at  all  along  the  site  of  the  erection,  would 
prevent  the  water  of  the  river  from  flowing  in  its  accustomed  channels 
and  course,  in  so  ample  a  manner  as  it  otherwise  would  have  done, 
which  is  the  language  used  in  this  declaration ;  but  that  is  a  very 
different  thing  from  diverting  or  altering  the  course  of  the  river  within 
the  meaning  of  the  stat.  8  &  9  Vict  c.  20.  For  these  reasons  we  are 
of  opinion  that  the  plea  objected  to  is  sufficient,  and  that  the  rule 
which  has  been  obtained  must' be  discharged. 

There  was  a  cross  rule  for  a  new  trial,  obtained  by  the  defendants, 
as  regarded  the  grievances  complained  of  in  the  first  count  of  the 
declaration,  which  were  for  obstructing  a  road  leading  to  the  river. 
This  rule  was  granted  on  the  ground  of  the  verdict  for  the  plaintiff 
being  against  evidence.  It  has  not  been  argued,  but  it  is  agreed  that 
that  rule  should  be  discharged  by  consent  ^^^  discha/rgeJU 


Seymour  v.  Maddox*^ 

Hilarj  Tenn,  January  28,  1851. 

AcUon  on  the  Case  —  Master  and  Servant — DuHf  of  Master — Ir^r^ 
to  Servant — Declaration — Facts  to  raise  Duty — Allegation  of 
Duty  immaterial  —  Arrest  of  Judgment, 

A  declaration  in  case  alleged  that  the  defendant  was  possessed  of  a  theatre  and  of  a  stage 
Uierein,  on  which  dramatic  entertainments  were  performed,  and  of  a  dressing-room  there- 
in, and  a  floor  underneath  the  stage,  in  which  was  a  certain  hole  of  great  deptn,  across  and 
along  which  said  floor  the  performers  at  the  theatre  were  accnstomed  to  pass,  from  andt» 
the  said  dressing-room,  to  and  from  the  said  stage  ;  that  the  defendant  hired  the  plaintiff  to 
perform  at  the  said  theatre,  and  the  plaintiff  did  perform  in  a  certain  opera,  performed 
under  the  management  and  for  the  profit  of  the  derendant;  and  it  then  became  and  waa 
the  duty  of  the  defendant  to  cause  the  said  floor  to  he  so  sufficiently  lighted,  and  the  said 
hole  to  be  so  fenced  and  gnarded,  daring  and  until  a  reasonable  time  after  the  said  per- 
formance, as  to  prevent  any  accident  to  those  passing  across  and  along  the  said  floor  from 
the  suko  to  the  dressing-room.  That  the  defendant,  well  knowing  the  promisee,  permitted 
the  said  floor  to  be  insufiicicntly  lighted,  and  the  hole  to  be  open  without  any  sufficient 
fence,  during  and  until,  &c.,  by  reason  whereof  the  plaintiff,  who  immediately  after  the 
performance  was  passing  from  the  sta^  along  the  passage  to  the  dressing-room,  fell 
down  the  said  hole,  and  was  grievously  injured: — 

Hddy  first,  that  the  facts  stated  did  not  raise  the  dn^  the  breach  of  which  was  alleged ; 
secondly,  that  the  express  allegation  of  duty  was  immaterial,  and  could  not  help,  and, 
therefore,  that  the  declaration  was  bad  in  arrest  of  judgment 

Case.     The  declaration  alleged  that  the  defendant  was  possessed 

of  the  Princess's  Theatre  in  Oxford  Street,  and  of  a  certain  stage 

—  —  ■  -  -  -  -  -  ■  ■  — — . 

1  20  Law  J.  Rep.  (ff.  s.)  Q.  B.  397.    15  Jar.  72a 
VOL,  V.  23 
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therein,  on  which  operas  and  other  dramatic  entertaiBments  were 
performed,  and  of  a  certain  dressing-room  therein,  known  as  the  dress* 
ing-room  of  the  male  chorus  singers,  and  of  ascertain  floor  thereia 
underneath  the  said  stage,  called,  ^  The  Mazarine  Floor,"  in  whidi 
said  floor  was  a  certain  cut  or  hole  of  great  depth,  to  wit,  of  the 
depth  of  fourteen  feet,  across  and  along  which  said  floor  persons  per* 
forming  at  and  in  the  said  theatre  in  operas  and  other  dramatic  enter- 
tainments were  accustomed  before,  during,  and  after  the  performance 
thereof,  to  pass  from  and  to  the  said  dressing-room,  to  and  from  the 
back  of  the  said  stage.  That  the  defendant  had  hired  the  plaintiff  to 
act,  sing,  and  perform  as  a  chorus  singer  at  and  in  the  said  theatre,  on 
the  said  stage,  for  reward  in  that  behalf;  and  the  plaintiff^  heretofore, 
to  wit,  on,  &C.,  did  act,  sing,  and  perform  at  and  in  the  said  theatre, 
on  the  said  stsige,  under  such  hiring  a&  aforesaid,  in  an  opera  called 
^  The  Crown  Diamonds ; "  which  opera  was  then  and  there  performed 
under  the  management  and  for  the  profit  of  the  said  defendant.  That 
it  then  became  and  was  the  duty  of  the  defendant  to  cause  the  said 
mazarine  floor  to  be  sufficiently  lighted,  and  the  said  cut  or  hole  to  be 
so  fenced,  guarded  or  seenred,  before,  during,  and  until  after  the  lapse 
of  a  reasonable  time  from  the  termination  of  the  said  performance,  as 
to  prevent  any  accident  or  injury  to  persons  passing  across  and  along 
the  said  mazarine  floor,  from  and  to  the  said  dressing-room,  to  ana 
from  the  back  of  the  said  stage.  That  the  defendant,  well  knowing 
the  premises,  permitted  the  said  floor  to  be  insufficiently  lighted,  and 
the  cut  or  hole  to  be  open,  without  any  sufficient  fence,  guaixi  or 
security,  before,  during,  and  until  and  after  the  lapse  of  a  reasonable 
time  from  the  termination  of  the  said  performance ;  and  by  reason 
of  such  insufficient  lighting,  and  of  the  said  cut  or  hole  being  so 
open,  without  any  sumcient  fence,  guard,  or  security,  the  plaintiii^  who 
was  then,  immediately  after  the  termination  of  the  said  performanee, 
passing  from  the  back  of  the  stage,  across  and  along  the  said  mazarine 
floor,  to  the  said  dressing-room,  fell  down  the  said  cut  or  hole,  and 
was  thereby  grievously  bruised,  wounded,  and  injured,  &a 

The  defendant  pleaded,  first,  not  guilty,  and  five  other  pleas,  trav- 
ersing the  alleged  duty  and  other  allegations  in  the  declaration. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex,  after 
Trinity  term,  1850,  a  verdict  was  found  for  the  plaintifl',  damages  30t ; 
and  in  the  following  term  a  rule  nisi  was  obtained  to  arrest  the  judg- 
ment 

Keane  and  Bitileston  now  showed  cause.  If  the  facts  alleged  aie 
sufficient  to  raise  a  duty  on  the  part  of  the  defendant,  which  be  has 
not  performed,  it  is  enough,  although  the  statement  of  that  duty 
in  the  declaration  be  wrong. 

[Lord  Campbell^  C.  J.  There  must  be  an  allegation  of  a  breach  of 
the  duty  which  the  law  implies.] 

And,  therefore,  the*real  question  arises  in  arrest  of  judgment  nader 
the  plea  of  not  guilty :  the  precise  allegation  of  duty  being  imnna* 
tenaJ,  the  traverse  also  must  be  the  same,  and  all  the  other  material 
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sUegatiens  are  found  for  the  plaintifil  Then  it  was  dearly  the  duty 
of  the  defendant  to  take  care  that  the  passage  would  admit  ot  thejplain- 
tiff's  passing  safely  to  the  stage.  This  is  not  like  the  case  of  rtietU 
ley  V.  Fowler^  3  Mee.  &  W.  1 ;  s.  c  7  Law  J.  Rep.  (n.  s.)  Exeh.  42. 
Here  the  plaintiff  was  hired  for  a  special  purpose,  and  coald  not  be 
nrcsamed  to  know  the  theatre  as  well  as  the  defendant,  and  the  dec* 
laiation  charges  the  omission  of  duty  by  the  master  himself.  The 
oases  of  SbUckinson  y.  The  Yorkj  NewccMe^  and  Berwick  RaUway 
Chmpanyj  5  Exdi.  Rep.  343 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch,  296, 
and  Wigmore  v.  Jay^  Id.  354 ;  s.  c*  19  Law  J.  Rep.  (n.  s.)  Exch.  300, 
show  that  a  master  is  bound  to  take  reasonable  care  as  regards  his 
servant;  and  the  aUegation  as  to  the  << sufficient"  lighting  and  guard- 
ing  must  now  be  taken  to  include  all  the  circumstances  necessary  to 
create  a  duty.  The  Lancaster  Canal  Company  v.  Pamaby^  11  Ad.  & 
E.  230 ;  8.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  338.  After  verdict,  all  facts 
necessary  to  the  finding  of  the  verdict  are  to  be  implied.  The  Queen 
V.  Waiers,  1  Den.  C.  C.  361 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  Sa 
Even  a  want  of  ordinary  care  on  the  part  of  the  plaintiff,  in  a  case 
like  this,  is  taken  to  be  negatived  by  the  verdict  OoUUhorpe  v.  JBTard- 
man,  13  Mee.  &  W.  377 ;  s.  c  14  Law  J.  Rep.  (n.  s.)  Exch.  61.  And  if 
it  be  assumed  here  that  the  plaintiff  could  not,  with  ordinary  care, 
have  avoided  the  injury,  it  cannot  be  said  that  there  is  no  cause  of 
action. 

Montagu  Chambers^  contra.  The  declaration  does  not  state  sufficient 
to  raise  the  alleged  duty  on  the  part  of  the  defendant  The  averments 
must  be  taken  strictly,  and  the  court  will  take  notice  of  the  nature  and 
practical  requirements  of  the  business  in  which  the  plaintiff  engaged 
himself  to  serve.  It  is  quite  consistent  with  the  alleged  duty  that 
there  may  have  been  a  want  of  ordinary  care  on  the  plaintiff's  part 

[Lord  CampbeUt  C.  J.  But  we  are  to  see  whether  the  other  allega- 
tions do  not  admit  of  evidence  having  been  given  to  support  the 
duty.  The  allegation  of  duty  seems  to  be  quite  immaterial.  If  the 
facts  stated  do  not  raise  the  duty,  that  allegation  will  not  help. 

PaUesoni  J.,  referred  to  Cane  v.  Chapman^  5  Ad.  &  E.  647 ;  s.  c  6 
Law  J.  Rep.  (n.  s.)  SL  B.  49.1 

The  duty  is  an  inference  of  law  arising  out  of  the  facts  stated ;  and 
assuming  all  the  allegations  to  have  been  proved,  no  such  duty  as 
that  stated  can  arise.  The  court  will  not  look  to  the  averment  of  the 
breach,  for  the  purpose  of  supporting  the  other  allegations. 

[Erle^  J.  AU  the  averments  may  be  read  together.  In  TK^  Lan^ 
caster  Canal  Company  v«  Pamaby^  the  breach  in  the  declaration  was 
taken  into  consideration  with  the  other  averments.] 

Supposing  that  to  be  so,  and  the  breach  here  is  taken  into  consid- 
eration, still  a  sufficient  di\ty  cannot  be  inferred.  The  alleged  omis- 
sion to  light  or  fence  is  not  necessarily  inconsistent  with  reasonable 
cafe  and  caution  in  the  canying  on  the  bnsiness*of  a  theatie,  and  it  is 
nc»t  averred  that  the  defendant  knew  that  the  particular  hole  existed, 
er  that  it  was  not  sufficientiy  lighted  and  fenced.  According  to 
Priestley  v.  Fowlerj  it  should  appear  that  the  defect  or  omission  was 
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known  to  ihe  master.     The  plaintiff  and  the  other  persons  engaged 
most  have  known  more  of  the  bole  than  the  defendant 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  to  arrest  the 
judgment  should  be  made  absolute.  The  facts  stated  in  the  declara- 
tion do  not  raise  the  duty  alleged.  The  relation  of  master  and  ser- 
vant does  not  impose  such  a  duty  on  the  master  as  is  here  supposed. 
Then  what  effect  is  to  be  given  to  the  positive  allegation  of  duty  in 
the  declaration  ?  I  confess  I  had  rather  supposed  that  although 
where  the  facts  set  out  were  sufficient,  and  such  as  the  law  would 
raise  a  duty  from,  it  was  unnecessary  to  allege  the  duty,  still,  where 
the  particular  relation  was  stated,  from  which  a  duty  arose,  the  plain- 
tiff, by  alleging  the  duty,  might  let  in  evidence  to  show  that  such  duty 
leally  did  arise*  But  I  think  the  cases  referred  to  clearly  show  that 
the  allegation  of  duty  is  wholly  immaterial,  and  if  so,  it  ought  never 
to  be  introduced  into  a  declaration  in  an  action  upon  the  case.  In 
this  case,  the  facts  stated  in  the  declaration  do  not  raise  the  duty,  the 
breach  of  which  is  alleged,  and  therefore,  as  the  mere  allegation  of 
duty  is  immaterial,  and,  cannot  in  any  way  help,  the  declaration  in 
bad  in  arrest  of  judgment,  and  the  rule  must  be  absolute. 

Patteson,  J.  Ab  soon  as  it  is  admitted  that  it  is  not  necessary  to 
allege  the  duty  when  the  facts  stated  raise  that  duty,  the  only  other 
question  is,  whether  or  not,  if  a  duty  be  alleged,  which  does  not  arise 
from  the  facts  stated,  the  plaintiff  can  prove  it  by  evidence  of  facts 
not  stated  in  the  declaration ;  for  if  so,  this  would  be*  a  question  for 
the  jury,  But  it  being  held  in  Cane  v.  Chapmanj  that  a  traverse  ot 
such  allegation  of  duty  is  bad  upon  demurrer,  and  that  the  declaration 
was  bad  because  the  duty  did  not  arise  out  of  the  facts  stated,  it 
seems  to  follow  that  an  allegation  of  duty  is  in  no  case  necessary.  If 
from  the  mere  relation  of  the  parties  the  duty  arose,  the  declaration 
might  be  good ;  but  if  from  other  circumstances,  they  must  be  stated. 
Then,  are  such  circumstances  stated  here  as  to  raise  the  duty  ?  I  tiiink 
not.  There  was  no  duty  on  the  part  of  the  defendant  to  fence  or 
Ught  the  hole,  unless  under  some  contract,  and  that  is  not  stated. 

Coleridge,  J.  The  real  question  is,  whether  the  duty  arises  from 
the  relation  in  which  the  parties  stood.  It  seems  to  me  if  we  were  to 
hold  that  it  did,  the  consequence  would  be  that,  whenever  the  same 
relation  existed,  we  would  have  to  infer  duties  that  had  never  yet  been 
held  to  exist.  T\\e  servant  is  not  bound  to  enter  the  master's  service, 
but  if  he  does,  and  he  finds  things  in  a  certain  state,  he  must  take 
the  consequence  of  any  thing  that  may  occur,  owing  to  such  a  state 
of  things. 

Erlb,  J.  The  declaration  should  state  simply  the  facts.  The  duty 
is  a  matter  of  law,  and  it  is  necessary  to  state  the  circumstances  from 
which  such  duty  arises,  and  a  breach  of  that  duty.  The  allegatioa 
of  the  duty  is  of  no  avail,  unless  from  the  rest  of  the  declaration  the 
facts  necessary  to  raise  it  can  be  gathered.     Then  we  are  to  look  to 
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the  facts  stated  hefe.  [IBs  lordship  referred  to  the  several  state* 
ments.]  I  know  of  no  law  making  it  the  duty  of  the  employer  in  a 
case  like  this  to  have  the  premises  lighted  in  a  particular  manner. 
The  servant  is  himself  to  choose  whether  or  not  he  will  serve  upon 
such  premises ;  so,  too,  with  respect  to  the  alleged  guarding  of  the 
hole,  the  plaintiff  chose  to  serve  upon  such  premises,  and  cannot 
maintain  an  action  for  an  injury  occasioned  to  himself,  whilst  ascend* 
ing  a  dangerous  part  of  the  premises.  The  master  did  not  contract 
to  have  the  premises  in  any  different  state  from  that  in  which  they 
were,  in  the  ordinary  course  of  his  business.  He  was  not  guilty  <n 
any  misfeasance,  and  the  particular  facts  stated  do  not  establish  a 
cause  of  action  by  reason  of  the  neglect  of  any  duty  on  his  part 

Rule  absolute  for  arresting'  the  judgment. 


Davies  17.  Williams  &  eighteen  others.^ 

HUwy  Yaouioii,  FAmuj  SS,  1861. 

dommon  —  Bight  to  abate  Building  —  Bequest  to  remove — 2  tf  3 
WUL  4,  e.  71  —  hUetrufition  to  iSght  acquired  by  User —  Trespatt 
—  Justifkaiion  -^  Pleading  —  Prescription  in  Occupiers  for  the 
Time  being. 

A  commoner  maj  puTl  down  a  baflding  wronefnllT  erected  npon  the  common,  and  which 
pveventf  bis  exercUing  his  right  as  faUy  as  he  otoerwise  might,  pioTided  he  does  no  vn- 
necessaiy  damage. 

To  a  declaration  which  changed  a  palling  down  a  dwelling-honse  in  which  the  plaintiff  was 
then  actaally  inhabiting,  a  plea  jastifying  the  abatement  of  the  house  bj  a  commoner  as 
A  nuisance  wrongfully  erected  upon  the  common,  alleged  that  the  defendant  had  notice 
mud  was  requested  to  remove  his  honse,  which  he  refuaM  to  do :  — 

£SdH  that  the  plea^was  an  answer  to  the  action. 

Where,  to  an  action  of  trespass,  a  claim  of  right  acquired  b^  thir^  years'  user  without  in- 
termption  is  set  up  extending  over  a  space  larger  than,  but  including,  die  locua  in  quoy  and 
an  Interruption  acquiesced  in  for  a  year  is  shown  to  have  existed  as  to  the  /bens  in  ms, 
but  as  to  no  other  part  of  the  space  over  which  the  right  is  claimed,  the  right  under  2  «  3 
Will-  4,  c.  71,  is  disproved  as  between  the  parties  to  the  action,  and  affords  no  justification 
oi  the  trespass  complained  of. 

An  interruption  of  a  right  acquired  by  user  within  the  meanine  of  2  &  3  Will.  4,  c.  71,  s.  4, 
waBy  be  caused  by  the  act  of  a  stranger,  and  not  the  owner  of  the  servient  tenement 

A  plea  claiming  an  immemorial  right  of  common  by  prescription  in  the  occupiers  for  the 
Uff&e  being  of  a  messuage  is  bad  in  sabsunoe,  and  cannot  be  supported  even  after  verdict 

Trbspass.  The  declaration  alleged  that  the  defendants,  with  force 
and  arms,  &c.,  broke  and  entered  a  dwelling-house  of  the  plaintifi^ 
aitaate  and  being  in  the  parish  of  Pencanreg,  in  the  county  of  Car- 
marthen, which  dwelling-house  was  then  actually  inhabited  by  the 

plain tifi' and  his  family,  and  then  pulled  down,  &c.,  the  said  dwelling- 

»  — . — — ,,- — 
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bouse,  and  assaulted  the  plaintiff  in  the  said  dwelling-house,  and  then 
by  so  pulling  down  the  said  dweIling*house  endangered  the  lives  and 
limbs  of  the  plaintiff  and  his  family,  and  ejected  and  expelled  them 
therefrom ;  and  then  seized  and  took  divers  goods  of  the  plaintiff,  to 
wit,  &c.,  and  carried  the  same  away ;  and  also  with  force  and  arms 
broke  and  entered  a  certain  beast-house  of  the  plaintiff,  and  seized 
and  took  thereout  certain  cattle  of  the  plaintiff,  to  wit,  &c^  and  con- 
verted the  same  to  their  own  use. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  that  the  said 
goods  and  cattle  were  not  the  goods  and  cattle  of  the  plaintiff; 
thirdly,  as  to  so  much  of  the  declaration  as  related  to  the  breaking 
and  entering  the  said  dwelling-house  and  pulling  down  the  same  and 
expelling  the  plaintiff  and  his  family  therefrom,  that  before  and  at  the 
time  when,  &c.,  the  defendant  Williams  was  occupier  of  a  certain 
messuage,  &g.,  in  the  said  parish  of  Pencarreg,  and  that  the  said  de- 
fendant Williams,  whilst  he  was  such  occupier,  and  all  the  occupiers 
for  the  time  being  of  the  said  messuage,  &c.,  for  the  full  period  of 
thirty  years  next  before  the  said  time  when,  &c.,  and  next  before  the 
commencement  of  this  suit,  had  respectively  actually  taken  and  en- 
joyed as  of  right  and  without  interruption,  and  had  been  used  and 
accustomed  to  take,  &c.,  for  himself  and  themselves,  occupiers  of  the 
said  messuage,  &g.,  common  of  pasture  in,  upon,  and  throughout  a 
certain  close  situate  in  the  said  parish,  called  Mynnydd  Pencarreg,  for 
all  his  and  their  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  messuage,  &c.,  as  to  the  said  messuage,  &g.,  appertauiing  and 
belonging.  That  the  said  dwelling-house  in  which,  &c.,  was  at  the 
said  time  when,  &c,  wrongfully  erected  and  being  in  and  upon  the 
said  close,  so  that  without  pulling  down  the  same  and  ejecting  the 

Elaintiff  and  his  family  therefrom,  the  defendant  Williams  could  not 
ave,  use,  or  enjoy  his  said  common  of  pasture  in  so  ample  and  ben- 
eficial a  manner  as  he  otherwise  might  and  could,  of  which  the  plain- 
tiff had  notice,  and  was  requested  to  remove  his  said  dwelling-house, 
which  he  refused  to  do ;  wherefore,  the  defendant  Williams  in  his 
own  right,  and  the  other  defendants  as  his  servants,  and  by  his  com- 
mand, committed  the  trespasses  in  the  introductory  part  of  the  plea 
mentioned.     Verification. 

The  following  pleas  up  to  and  including  the  18th  were  precisefy 
similar,  justifying  the  breaking  and  entering  the  dwelling-house,  &c^ 
in  exercise  of  a  similar  right  of  common  alleged  to  exist  in  others  of 
the  defendants  as  occupiers  of  other  messuages. 

Then  followed  sixteen  pleas  (from  the  19th  to  the  34th  inclusive) 
to  the  seizing  and  taking  of  the  goods,  justifying  under  rights  of 
common  in  the  several  defendants  as  occupiers  of  several  messuages, 
&c.,  had  and  enjoyed  for  thirty  years  next  before  the  said  time  when, 
&C.,  and  before  the  commencement  of  the  suit,  as  of  right  and  with* 
out  interruption ;  and  alleging  that  without  seizing,  &&,  the  said 
goods,  such  right  of  common  could  not  be  enjoyed  in  so  beneficial  a 
manner  as  it  ought 

Then  followed  sixteen  similar  pleas  (from  the  35th*  to  the  50th 
inclusive)  to  breaking  and  entering  the  beast-house  and  seizing  the 
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catUe' there,  justifying  under  rights  of  common  in  the  said  several  de- 
fendants as  occupiers  of  several  messuages,  &c.,  had  and  enjoyed  for 
thirty  years  next  before  the  said  time  when,  &c.,  and  next  before  the 
commencement  of  the  suit,  as  of  right  and  without  interruption,  and 
alleging  that  the  beast-house  was  wrongfully  built  on  the  said  close, 
and  that  the  said  cattle  were  wrongfully  there,  and  that  the  said  sev- 
eiral  defendants  could  not  enjov  their  right  of  common  without  break- 
ing and  entering  the  same  and  driving  the  cattle  away. 

There  were  then  a  set  of  sixteen  pleas  (from  the  Slst  to  the  66th  both 
inclusive)  to  the  breaking  and  entering  the  dwelling-house,  in  which 
the  defendants  prescribed  for  an  immemorial  right  of  common  in  cer- 
tain of  the  defendants  as  occupiers  of  certain  messuages,  &c.,  and  in 
all  the  occupiers  for  the  time  being  of  the  same  messuages,  &c,  in 
the  same  form  as  the  right  was  claimed  in  the  3d  plea. 

A  set  of  sixteen  pleas  (from  the  67th  to  the  82d  both  inclusive)  to 
the  seizing  the  goods,  in  the  same  form,  justifying  under  a  sinular 
immemorial  right  of  common. 

A  set  of  sixteen  pleas  (from  the  83d  to  the  98th  both  inclusive)  to 
entering  the  beast-house  and  taking  the  cattle  there,  in  the  same  form, 
justifying  under  a  similar  immemorial  right  of  common. 

The  99th  and  100th  pleas  respectively  traversed  that  the  dwelling- 
house  and  beast-house  were  in  the  possession  of  the  plaintiiE 

The  plaintifi'  joined  issue  upon  the  first,  second,  ninety-ninth,  and 
one-hundredth  pleas,  and  replied  to  all  the  pleas  respectively  from  the 
third  to  the  fiftieth  inclusive,  that  the  defendants  in  the  said  several 
pleas  mentioned  did  not  as  occupiers  of  the  said  messuages,  &c., 
enjoy  as  of  rights  without  interruption,  common  of  pasture,  in,  upon, 
and  throughout  the  said  close,  for  the  full  period  of  thirty  years  next 
before  the  commencement  of  the  suit  modo  et  forvuiy  on  which  repU- 
cations  issue  was  joined.  As  to  all  the  pleas,  from  the  51st  to  the  66th 
inclusive,  the  plaintiff  replied  that  immediately  before  and  at  the  said 
time  when,  &c.,  the  plaintiff  and  his  family  were  actually  in  and 
dwelling  in  the  said  dwelling-house,  as  the  defendants  at  the  said 
time  well  knew;  and  that  the  defendants  broke  and  entered  the 
dwelling-house  in  order  to  pull  down  and  demolish  the  same  as  in 
the  declaration  mentioned,  and  that  by  then  so  pulling  down  and 
demolishing  the  said  dwelling-house,  the  defendants  did  actually  en- 
danger the  lives  and  limbs  of  the  plaintiff  and  his  said  family,  and 
pulled  down  and  demolished  the  said  dwelling-house  wilfully.  Veri- 
fication. 

To  the  pleas  from  the  67th  to  the  98th  inclusive  the  plaintiffs  re- 
plied respectively,  that  the  defendants  in  those  pleas  mentioned  did 
not  as  occupiers  of  the  said  messuages,  &c.,  from  the  time  whereof 
the  memorv^  of  man  is  not  to  the  contrary,  have  and  enjoy  as  of  right 
common  oi  pasture  in  the  said  close  in  the  said  several  pleas  men- 
tioned, modo  et  forma^  on  which  replications  issue  was  joined. 

The  rejoinder  to  the  pleas  from  the  dlst  to  the  66th  inclusive, 
traversed  that  the  defendants  did  not  endanger  the  lives  and  timba 
of  the  plaintiff  or  his  family  modo  et  forma.    Issue  thereon. 

At  the  trial,  before  Willmms,  J.,  at  the  Cardigan  Spring  assizes^ 
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1860,  it  appeared  that  the  plaintifT's  boase  had  been  built  aboat  right 
or  nine  years  before  the  trespass  complained  of  as  an  enoroacbment 
upon  a  portion  of  a  common  called  Pencarreg  Hill  or  Mountain, 
which  is  parcel  of  the  wastes  of  the  crown  manor  of  Mabeldien. 
The  Pencarreg  Mountain  consisted  of  three  thousand  acres;  the 
portion  which  the  plaintiff  had  enclosed  was  about  ten  acres.  The 
defendants  and  the  previous  occupiers  of  messuages,  &a,  in  Pencarreg 
had  exercised  rights  of  common  over  Pencarreg  Mountain  from  time 
immemorial  without  interruption,  except  by  enclosures  which  had 
occurred  by  encroachment  from  time  to  time.  It  was  admitted  that 
the  defendants  had,  after  giving  notice  to  the  plaintiff  to  remove, 
pulled  down  the  dwelling-house  and  beast-house,  and  taken  away  the 
goods,  &c.,  in  exercise  of  their  right  of  common.  The  jury,  in  an* 
swer  to  questions  specifically  put  to  them,  found  that  the  dwelling- 
house  was  at  the  time  of  the  trespass  actually  inhabited  by  the  plain- 
tiff; and  that  he  was  at  that  time  possessed  of  the  goods,  dec. ;  and 
that  there  was  no  evidence  to  show  whether  sufficient  common  was 
left  for  the  commoners  after  the  plaintiff's  enclosure,  and  they  there- 
fore answered  that  question  in  the  negative.  Upon  this  the  learned 
judge  directed  a  veridict  for  the  defendants  on  the  issues,  from  the 
third  to  the  ninety-eighth,  raised  upon  the  rights  of  common,  and  for 
the  plaintiff  on  the  residue  of  the  issues,  and  he  reserved  leave  to  the 
plaintiff  to  move  to  enter  the  verdict  on  all  the  issues  found  for  the 
defendants,  except  those  (from  the  fifty-first  to  the  sixty-sixth)  upon 
the  danger  to  the  lives  and  limbs  of  the  plaintiff  and  his  family. 

A  rule  nisi  to  enter  the  verdict  for  the  plaintiff  upon  the  issues 
joined  on  the  pleas  justifying  under  rights  of  common  acquired  by 
thirty  years'  user,  and  also  for  judgment  non  obstante  veredicto  upon 
the  issues  arising  out  of  the  pleas  alleging  an  immemorial  right  of 
common  in  the  occupiers  for  the  time  being  of  the  several  messuages,^ 
was  afterwards  obtained,  against  which 

OrowdeTj  Orove^  and  T^ftfkzii/ showed  cause.'  The  first  point  is, 
whether  the  pleas  alleging  a  right  of  common  acquired  by  user  for 
thirty  years  without  interruption  have  been  proved.  The  plaintiff 
contends  that,  as  the  house  has  stood  upon  the  common  for  more 
than  a  year,  it  amounted  to  an  interruption  of  the  right  within  the 
meaning  of  the  2  &  3  Will.  4,  c  71,  s.  4.  But  thai  section  contem- 
plates only  some  act  done  by  the  owner  of  the  servient  tenement  to 
defeat  the  right  claimed ;  any  act  done  by  a  mere  stranger  (as  was  ttie 
case  here)  cannot  be  an  interruption  within  that  section.  In  OiUey 
V.  Gardiner^  4  Mee.  &  W.  496 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  102, 
Parke,  B.,  in  the  course  of  the  argument,  says,  ^ '  Interruption '  means 
an  obstruction  by  the  owner  of  the  locus  in  quoj  but  is  to  amount  to 

1  The  rule  in  terms  confined  the  entry  of  judgment  non  ohsUxntt  vertdido  to  ^ 
iiBaes  raised  upon  the  pleas  (from  the  fifly-fint  to  the  sixty-sixth)  upon  which  no  leave 
to  enter  a  verdict  was  reserved,  but  it  was  treated  in  the  argument  and  by  the  e«ait 
as  extending  to  all  the  pleas  justifying  under  prescriptive  rights  of  common. 

*  January  14,  before  Loan  Campbell,  C.  J.,  Pattbson,  Colsridob,  and  Wi«ht- 

HSkV,  JJ. 
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nothing  unlesa  acquiesced  in  for  a  year."     Harbidge  v.  Warwick^  3 
Exch.  Rep.  552 ;  a.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  245. 

[Lord  Campbell^  C.  J.  Surely  where  there  has  been  an  enclosure 
and  occupation  by  a  stranger  for  a  long  time  of  part  of  the  cojnmon, 
that  must  interrupt  the  right] 

The  right  of  common  '^  in,  upon,  and  throughout"  Pencarreg  Moun* 
tain  was  proved  at  the  trial,  and  that  is  the  issue  which  is  raised. 
The  erection  of  the  plaintiff's  buildings  would,  at  most,  only  amount 
to  an  interruption  of  the  right  over  the  particular  spot  upon  which 
they  stood.  The  right  over  the  whole  common  would  not  be  affected 
thereby. 

[Lard  Campbell^  C.  J.  Must  not  the  defendants  prove  a  right  of 
common  over  the  particular  place  where  the  trespass  was  committed  ?] 
Not  upon  this  issue.  If  the  plaintift'  had  succeeded  upon  it,  it 
would  be  evidence  against  the  existence  of  a  right  of  common  over 
the  whole  of  Pencarreg  Mountain.  Welcome  v.  UptoUy  6  Mee.  &  W, 
536 ;  8.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  154.  Carr  v.  Foster^  3  Q.  B. 
Rep.  581 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.  B.  284. 

Secondly,  as  to  the  entry  of  judgment  non  obstante  veredicto.     The 

objection  raised  to  the  pleas  justifying  the  pulling  down  the  dwelling* 

house  is  founded  upon  Perry  v.  FUzhowe^  8  Id.  757 ;  s.  c.  15  Law  J. 

Rep.  (x.  s.)  Q.  B.  239,  where  it  was  held  that  a  commoner  could  not, 

in  exercise  of  his  right  of  common,  justify  pulling  down  a  dwell* 

ing-house  in  which  any  person  was  at  the  time  actually  inhabiting. 

But  the  authority  of  that  case  is  a  good  deal  shaken  by  Burling  v. 

Read,  11  Id.  904 ;  s.  c  19  Law  J.  Rep.  (n.  s.)  Q.  B.  291.    Perry  v. 

Fitzhowe  will  not  be  extended  beyond  its  own  particular  circum- 

stances,  and  it  was  there  assumed  that  if  the  defendant  had  given 

notice  to  the  plaintiff  of  his  intention  to  abate  the  nuisance,  and  had 

requested  him  to  quit  the  house  before  he  pulled  it  down,  a  material 

difference  would  have  occurred.     Here  these  facts  are  alleged  by  the 

pleas,  which  are,  therefore,  an  answ^er  to  the  action,  on  the  general 

principle  that  the  owner  of  an  incorporeal  as  well  as  of  a  corporeal 

hereditament  may  peaceably  remove  any  erection  which  interferes 

with  his  right     The  allegation  in  the  declaration  that  the  dwelling* 

house  was  then  actually  inhabited  by  the  plaintiff  is  mere  matter  of 

aggravation,  which  it  was  unnecessary  to  answer.     If  the  defendants 

had   been  guilty  of  any  excess,  the  plaintiff  should  have  replied  it 

specially.     Taylor  v,  Or^te,  1  H.  Black.  555.     Woods  v.  Durrant,  16 

Mee.  &  W.  149 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  313.   Pratt  v.  Prattj 

2  Exch.  Rep.  413 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  299.     Griffiths 

V.  Dunnett,  7  Man.  &  6.  1002.     Lastly,  objection  is  made  to  all  the 

pleatt  alleging  an  immemorial  right  of  common  in  the  occupiers  for  the 

time  being  of  the  several  tenements.     Possibly,  these  pleas  might  be 

bad   upon  demurrer,  but  after  verdict  the  plaintiff  must  show  that 

they-  set  up  a  title  bad  in  substance,  not  merely  a  title  badly  pleaded. 

This  may  have  been  a  grant  to  the  owner  of  the  freehold  in  respect 

of  which  the  successive  occupiers  exercised  the  right  claimed.     If  the 

owner  of  the  fee  never  had  possession,  the  plea  would  be  strictly 

correct.     Oateward^s  Case^  6  Rep.  59,  b.    Star  v.  Rookesby^  1  Salk. 
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835.  The  cases  collected  in  the  note  to  MeUor  v.  Spatefnan^  1  Wma. 
Saund.  345,  show  that  in  a  declaration  sach  a  statenient  woaM  be 
sufficient ;  therefore,  after  verdict  it  is  good  in  a  plea. 

[PaU^son^  J.  There  was  no  traverse  of  the  right  of  common  in 
the  pleas  from  the  fifty-first  to  the  sixty-sixth.  Now,  the  reason  upon 
which  it  is  said  a  verdict  cures  a  defective  statement  is,  that  a  jury 
would  not  have  been  directed  to  find  it  without  proof  of  every  es- 
sential fact ;  but  that  assumes  the  issue  to  involve  the  fact  which  is 
wanting.] 

Unless  a  prescriptive  right  had  been  proved,  the  defendants  could 
not  have  succeeded.  Clark  v.  ITtng*,  3  Terra  Rep.  147.  But  the  ver- 
dict on  one  plea  may  be  referred  to  in  aid  of  the  issue  raised  upon 
another.  Goodbume  v.  Bowman,  9  Bing.  532 ;  s.  c.  2  Law  J.  Rep. 
(n.  8.)  C.  P.  148.  Owynne  v.  Bwmetl,  6  Bing.  N.  C.  453.  Here  the 
right  of  common  was  traversed  by  other  issues  on  which  the  jury 
found  expressly  for  the  defendants. 

ChUton,  Macarday,  Davison,  and  Benson,  in  support  of  the  rule. 
First,  the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him  upon 
the  issues  raised  upon  the  pleas  alleging  enjoyment  of  the  right  of 
common  for  thirty  years  without  interruption.  If  the  allegation  of 
the  right  in  those  pleas  is  to  be  taken  as  entire  and  to  be  so  traversed, 
then  the  plaintiff  has  shown  an  interruption  for  a  whole  year  of  that 
right,  and  has  defeated  the  claim  set  up.  The  traverse  of  a  prescrip* 
tion  must  be  taken  to  be  coextensive  with  the  prescription  alleged 
Morewood  v.  Wood,  4  Term  Rep.  157.  Peter  v.  Daniel,  5  Com.  B. 
Eep.  568 ;  s.  c  17  Law  J.  Rep^N.  s.)  C.  P.  177. 

[Patleson,  J.  Morewood  v.  Wood  is  very  much  shaken,  if  not  over- 
ruled, by  Maxwell  v.  Martin,  6  Bing.  522 ;  s.  c.  8  Law  J.  Rep.  C.  P. 
174.  Here  the  replication  traverses  the  prescription  in  terras,  and 
does  not  narrow  the  issue.] 

The  addition  of  something  immaterial  in  the  issue  will  not  require 
a  more  extensive  proof.  Barber  v.  Lemon,  11  Q.  B.  Rep.  302;  s.  c 
17  Law  J.  Rep.  (n.  s.)  Q.  B.  69.  If,  on  the  other  hand,  the  alteration 
in  the  plea  is  divisible,  the  court  will  only  look  to  so  much  of  it  as 
is  material  to  the  present  question,  and  will  consider  whether  any 
right  has  been  acquired  over  the  hcu^  in  quo  the  trespass  has  been 
committed,  and  if  they  see  that  there  has  been  an  interruption  to  the 
exercise  of  the  right  over  that  part  of  the  common,  the  plaintiflf  will 
be  entitled  to  the  verdict  upon  those  issues.  Richards  v.  Peake,  2  B. 
&  C.  918 ;  s.  c.  2  Law  J.  Rep.  K.  B.  189.  Webster  v.  Watts,  11  Q. 
B.  Rep.  311 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  73.  Smith  v.  Royslan, 
8  Mee.  &  W.  381 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  437.  Giles  v. 
Groves,  12  Q.  B.  Rep.  721 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  328. 
Welcome  v.  Upton.  The  effect  of  the  plaintiff  succeeding  on  this 
issue  would  not,  as  argued  by  the  defendants,  be  to  take  away  their 
right  of  common  over  the  whole  of  Pancarreg  Mountain,  but  it  would 
be  limited  to  the  extent  of  proof  necessary  to  decide  the  present 
question. 

'    Then  as  to  the  entry  of  judgment  non  obstante  veredicto.    Ptrrff  v. 
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FUsAotoe  is  a  decisive  autbority  against  the  validity  of  the  pleas  jus* 
tifying  the  polling  down  the  dwelling-boase,  and  it  is  wholly  andis- 
ttnguishable  from  the  present  case.  Unless  the  doctrine  of  that  case 
be  upheld,  almost  every  house  in  which  a  person  resides  mjght  be 
polled  down  with  impunity  if  built  upon  a  common,  and  it  is  impos- 
sible that  notice  (^  an  intention  to  do  an  unwarrantable  act  can  ren- 
der that  act  justifiable.  This  ground  of  objection  applies  equally  to 
the  pleas  alleging  the  right  under  the  statute  as  well  as  to  those 
claiming  an  immemorial  right  Lastly,  all  the  pleas  which  (prescribe 
for  immemorial  rights  of  common  in  the  occupiers  for  the  time  being 
are  bad  in  substance.  A  title  by  prescription  can  only  be  pleaded  in 
respect  of  the  owner  of  the  fee,  because  such  a  grant  to  the  occupiers 
for  the  time  being  would  be  invalid.  This,  therefore,  is  the  case  of  a 
defective  title,  which  is  not  cured  by  verdict  q^^^  ^^^  p^ 

Judgment  was  now  delivered  by 

WiQHTMAN,  J.  This  was  an  action  of  trespass  against  the  defend- 
ants, nineteen  in  number,  for  breaking  and  entering  and  pulling  down 
and  demolishing  the  dwelling-house  of  the  plaintin^  which  was  stated 
in  the  declaration  to  be  then  actually  inhabited  by  the  plaintiff  and 
his  family,  and  thereby  endangering  the  lives  of  the  plaintiff  and  hb 
family;  and  for  seizing,  carrying  away,  and  casting  about  divers 
goods  and  chattels  of  the  plainti^  then  being  in  the  dwelling-house ; 
and  for  breaking  and  entering  a  building  of  the  plaintiff,  called  a 
beast^house,  and  driving  out  of  it  and  converting  certain  cattle  of  the 
plaintiff.  The  defendants  pleaded  not  guilty,  and  not  possessed,  and 
ninety-six  special  pleas  of  justification,  under  rights  of  common  of 
pasture  of  a  close  called  Mynnydd  Pencarreg,  alleging  in  substance 
that  the  dwelling-house,  goods,  and  beast-house  were  wrongfully 
standing  upon  the  close,  so  that  without  removing  them  they  could 
not  enjoy  the  right  of  common  so  amply  as  they  were  entitled,  where- 
fore they  committed  the  supposed  trespasses.  The  trespasses  to  the 
dwelling-house,  to  the  goods,  and  to  the  beast-house  were  justified 
separately ;  so  that  there  were  three  sets  of  pleas,  thirty-two  to  each 
of  the  different  trespasses.  These  sets  of  pleas  were  each  divided 
into  two  equal  classes,  sixteen  in  each  class ;  the  one  alleging  the 
right  of  common  to  have  been  exercised  by  the  occupiers  of  the  prem- 
ises in  respect  of  which  it  was  claimed  as  of  right  in,  upon,  and 
throughout  the  said  close  without  interruption  for  thirty  years ;  and 
the  other  alleging  the  right  to  be  in  the  occupiers  of  the  premises  in 
respect  of  which  it  was  claimed  from  time  immemorial.  The  right 
in  both  instances  was  claimed  in  respect  of  sixteen  distinct  tenements, 
which  accounts  for  the  number  of  the  pleas.  The  pleas  justifying 
the  breaking  and  pulling  down  the  dwelling-house  allege^  a  previous 
notice  to  the  plaintiff  and  a  request  to  remove  the  building,  as  im- 
peding the  exercise  of  the  right  of  common. 

To  the  pleas  in  justification  of  the  trespasses  to  the  dwelling-house, 
under  the  claim  of  right  of  common  exercised  for  thirty  years  with- 
out interruption,  the  plaintiff  replied  that  it  had  not  been  so  exercised 
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without  interraption,  conclading  to  the  country ;  and  to  those  in  jns^ 
tification  of  the  same  trespasses  under  a  prescriptive  right  of  common 
in  the  occupiers,  the.  plaintiff  replied,  that  he  and  his  family  were  in 
the  dwelling-house  just  before  and  at  the  time  of  the  trespasses,  as 
the  defendants  well  knew,  and  that  they  could  not  pull  down  the  house 
without  endangering,  and  that  they  did  actually  endanger,  the  lives 
and  limbs  of  the  plaintiff  and  his  family,  and  concluding  with  a  verifi- 
cation. To  the  several  other  pleas  in  justification  of  the  trespasses  to 
the  goods  and  to  the  beast-house,  under  a  claim  of  right  of  common 
exercised  for  thirty  years  without  interruption,  the  plaintiff  replied 
that  it  had  not  been  so  exercised  without  interruption,  and  concluded 
to  the  country  ;  and  to  those  in  justification  of  the  same  trespasses, 
under  a  prescriptive  right  of  common  in  the  occupiers,  the  plaintiff 
replied,  denying  the  right  claimed,  also  concluding  to  the  country. 
To  the  replication  to  the  pleas  justifying  the  trespasses  to  the  dweU- 
ing-house  under  a  prescriptive  right  of  common,  the  defendants  re- 
joined that  they  did  not  actually  endanger  the  lives  or  limbs  of  the 
plaintiff  or  his  family,  and  concluded  to  the  country.  These  pleas 
were  from  the  fifty-first  to  the  sixty-sixth. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  upon  the 
first  and  second  issues  and  the  two  last,  and  for  the  defendants  upon 
all  the  others,  but  the  learned  judge  reserved  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  upon  any  of  those  issues,  except  upon 
the  rejoinder  that  the  defendants  did  not  actually  endanger  the  lives 
or  limbs  of  the  plaintiff  or  his  family,  which  the  jury  found  expressly 
in  favor  of  the  defendants.  The  plaintiff,  upon  the  motion,  made 
three  points :  First,  that  the  pleas  ot  right  of  common  were  no  answer 
to  the  trespass  in  pulling  down  the  house  whilst  the  plaintiff  and  his 
family  were  within  it,  and  that  he  was  entitled  in  respect  of  those 
trespasses  to  judgment  nan  obstante  veredicto.  Secondly,  that  the 
evidence  showed  such  an  interruption  of  the  exercise  of  the  right  as 
would  entitle  him  to  the  verdict  on  those  pleas  which  set  up  an  inter- 
rupted user  for  thirty  years;  and,  thirdly,  that  he  was  entitled  to 
judgment  non  obstante  veredicto  on  those  pleas  which  were  founded 
upon  a  prescriptive  claim  of  right  in  occupiers  only.  The  plaintiff^ 
in  support  of  his  first  point,  relied  entirely  upon  the  case  of  Perry  v. 
Fitzhowe. 

The  general  right  of  a  commoner  to  abate  any  building  or  erection 
upon  the  place  over  which  he  has  the  right  of  common  was  not  ques- 
tioned either  in  this  case  or  in  that  of  Perry  v.  Fttzhotae ;  but  in  that 
case  it  was  held,  for  the  first  time,  that  where  a  declaration  in  tres- 
pass alleged  that  the  defendants  pulled  down  a  dwelling-house  in 
which  the  plaintiff  and  his  family  actually  were  present  and  inhabit- 
ing, a  plea  justif}ring  as  a  commoner  entitled  to  abate  a  building 
wrongfully  erected  upon  the  common,  and  which  did  not  allege  any 
previous  notice  or  request  to  remove,  could  not  be  sustained.  There 
is  obviously  a  wide  distinction  between  the  case  of  parties  suddenly 
coming  to  the  dwelling-house  alleged  to  be  a  nuisance,  and  in  which 
the  occupier  and  his  family  are  actually  dwelling,  and  in  the  house, 
and  without  notice  or  demand  forcibly  pulling  it  down,  and  a  case  in 
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wfaich  the  occupier  of  the  house  has  had  previous  notioe  and  been 
requested  to  remove  the  building,  but  has  persisted  in  remaining 
in  the  house  with  his  family  in  defiance  of  the  notice  and  xequest 
In  the  case  of  Perry  v.  FUzhovot^  Lord  Denman  asks  the  ^jounsel 
for  the  defendant  whether  he  can  maintain  pleas  which  justify  pull- 
ing down  a  house  in  which  the  plaintiff  and  his  family  are  actuallv 
living  without  alleging  a  previous  notice  to  them  to  go  out?  it 
was  unnecessary  in  that  case  to  give  any  opinion  as  to  the  effect 
of  such  an  allegation,  as  the  plea  did  not  contain  it ;  but  in  the  pres* 
ent  case  there  is  an  express  allegation  both  of  notice  and  request, 
which  we  think  distinguishes  this  case  from  that  of  Perry  y,  FUzhowe^ 
which  was  decided  wholly  upon  .a  question  as  to  the  validity  of  pleas 
which  omitted  those  most  important  allegations.  As  then  this  case 
is  distinguishable  from  Perry  v.  Fitzhowe.,  there  is  nothing  to  take 
this  case  out  of  the  general  rule,  that  a  commoner  may  pull  down  a 
building  wrongfully  erected  upon  the  common,  and  which  prevents 
his  exercising  his  right  so  fuUy  as  he  might  otherwise,  provided  he 
does  no  unnecessary  damage  ;  and  there  is  in  this  case  no  new  as- 
signment of  excess,  and  we  are,  therefore,  of  opinion  that  there  is  no 
sufficient  ground  to  support  the  first  point  made  for  the  plaintiff. 

The  plaintiff,  in  support  of  his  second  point,  relied  upon  the 
fact  that  the  house  which  was  pulled  down  had  existed  for  more 
than  a  year  before  the  trespass  complained  of,  and  it  was  an 
interruption  of  the  exercise  of  the  right;  and  that,  as  the  house 
had  been  suffered  to  remain  and  no  action  had  been  brought 
until  more  than  a  year  had  elapsed,  the  interruption  had  b^n 
acquiesced  in  for  that  time,  and  that  the  allegation  in  the  pleas 
that  the  right  of  common  had  been  exercised  for  thirty  years  without 
interruption  ^'  in,  upon,  and  throughout "  the  said  close  was  disproved. 
It  was  contended  for  the  defenc^nts,  that  the  right  being  claimed 
over  the  whole  close,  and  the  exercise  of  it  being  stated  to  have  been 
"  in,  upon,  and  throughout "  the  close,  and  issue  being  taken  in  the 
terms  of  the  plea,  a  building  and  enclosure  by  encroachment  on  a 
very  minute  portion  of  the  close  would  not  be  an  interruption  of  the 
exercise  of  the  right  by  the  defendants,  which  was  stated  to  be  over 
the  whole  close.  We  are,  however,  of  opinion  that  though  such  an 
interruption  would  not  destroy  the  right  acquired  by  thirty  years'  user 
in  other  parts  of  the  common,  it  does  operate  to  prevent  the  acquiring 
a  ri^ht  in  that  place  in  which  the  trespass  was  committed.  The  de- 
fendants would  have  maintained  their  plea  if  they  had  proved  their 
right  of  common  in  the  place  where  the  trespass  was  committed,  and 
the  interruption  would  show  for  the  plaintiff  that  whatever  rights  the 
defendants  may  have  acquired  elsewhere  by  thirty  years'  user,  they 
acquired  none  in  the  place  where  the  trespass  was  committed.  The 
case  of  Welcome  v.  Upton  is  a  decisive  authority  upon  this  point. 
That  was  an  action  of  trespass  for  seizing  and  impounding  cattle. 
The  defendant  justified  under  a  right  exercised  for  thirty  years  with- 
out interruption  of  the  sole  pasture  for  his  cattle  of  two  hundred  and 
seventeen  acres  of  land,  parcel  of  a  larger  field.  Upon  issue  taken 
upon  the  exercise  of  the  right  as  alleged,  the  plaintiff  proved  his  right 
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and  the  exercise  of  it  for  thirty  years ;  but  it  appeared  that  encroach" 
ments  to  the  extent  of  thirty  acres  bad  been  made  oat  of  the  two 
hundred  and  seventeen  acres,  and  bad  existed  for  more  than  a  year, 
but  that  none  had  been  made  upon  the  place  where  the  cattle  were 
taken,  and  it  was  decided  that  the  defendant  was  only  bonnd  to 
prove  that  right  and  the  exercise  of  it  without  interruption  over  that 
part  where  the  cattle  were  taken  and  the  supposed  trespass  commit- 
ted, and  that  an  interruption  of  the  exercise  of  his  right  in  other 
parts  of  the  two  hundred  and  seventeen  acres  by  encroachments 
would  only  destroy  his  right  over  the  parts  encroached  upon. 

In  the  present  case,  therefore,  the  encroachment  bvtbe  building  and 
enclosure  would  not  disprove  the  entire  allegation  m  the  defendant's 
plea,  that  he'  had  exercised  a  right  of  common  over  the  close  called 
Pcncarreg  for  thirty  years  without  interruption,  but  only  so  much  of 
it  as  related  to  the  place  in  question,  the  plea  alleging  that  the  user 
had  been  throughout  the  close,  and  the  interruption  disproving  that 
part  of  the  allegation  in  the  plea,  so  far  as  it  related  to  the  place  in 
question,  which  as  between  these  parties  was  the  only  place  that  was 
material.  A  right  claimed  by  user  can  only  be  coextensive  with  the 
user,  and  the  issue  is  not  upon  the  right,  but  upon  the  user,  which 
distinguishes  this  from  the  case  of  morewood  v.  Wood,  and  several 
other  cases  cited  upon  the  argument,  where  rights  have  been  claimed 
by  prescription  which  is  said  in  its  nature  to  be  entire.  The  plaintifi^ 
therefore,  is,  we  think,  entitled  to  have  the  verdict  entered  for  him 
upon  the  issues  taken  upon  the  pleas,  stating  the  exercise  of  a  right 
of  common  over  Pencarreg  for  thirty  years  without  interruption. 

The  plaintiiTs  third  point  was,  that  the  pleas  in  which  the  defend- 
ant justified  a  right  of  common  from  time  immemorial  in  the  occu- 
pier and  occupiers  for  the  time  being,  were  bad  in  substance,  and 
that  he  was  entitled  to  judgment  non  obstante  veredicto.  There  is 
no  doubt  that  a  claim  to  a  right  of  common  by  prescription  in  occu- 
piers cannot  be  sustained,  and  that  a  plea  justifying  under  such  a 
claim  would  be  bad  on  general  demurrer.  This  is  clearly  laid  down 
in  Hoskins  v.  Robins,  2  Wms.  Saund.  324,  and  Melhr  v.  Spatenum, 
and  the  notes  to  those  cases.  The  question  is,  whether  a  verdict  will 
cure  such  a  defect  in  the  pleading,  and  we  are  of  opinion  that  it  will 
not,  A  verdict  will  cure  a  defective  statement  of  title,  but  not  a 
defective  title  ;  and  in  the  present  case  the  defendants  set  up  a  title 
unknown  to  the  law,  and  which  is  in  itself  defective.  Th«e  is 
nothing  to  raise  the  presumption  that  such  proof  must  have  been 
given  at  the  trial  as  would  supply  the  defect.  We,  therefore,  think 
that  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto  upon 
those  pleas. 

The  rule,  therefore,  will  be  absolute  to  enter  a  verdict  for  the  plain- 
tiff on  all  the  issues  upon  the  special  pleas  justifying  under  a  thirty 
years'  user  without  interruption  *,  and  for  judgment  for  the  plaiotifi 
Tum  obstante  veredicto  upon  all  the  pleas  which  prescribe  for  right  of 
common  in  occupiers.  The  rule,  in  terms,  limits  the  entry  of  judg- 
ment non  obstante  veredicto  to  the  pleas  from  the  fifty-fiirst  to  the 
sixty-sixth,  but  as  all  the  others  in  which  the  claim  is  by  prescription 
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are  open  to  exactly  the  same  objection,  the  judgment  should  be 
the  same. 

jRufe  absolute  to  enter  a  verdict  for  plamtiff  on  the  issues  upon  the 
pleas  justifying  under  a  thirty  year?  user  without  interrvption ;  and  for 
judgment  non  obstante  veredicto  upon  the  pleas  which  prescribed  for 
right  of  common  in  occupiers. 


Mallalieu  V*  Hodgson  &  another.^ 

Hilary  Vacttios,  February  22,  1851. 

Debtor  and  Creditor  *-»  Composition  —  Fraud — Pleading  ^^  Evidence 
—  Bill  of  Exchange  J  Duty  to  take  up  -^  Consideration, 

To  an  action  for  goods  sold,  the  defendants  pleaded  a  release,  to  which  tiie  plaintiff  replied 
that  the  release  was  obtained  by  fraud  of  the  defendants,  and  issue  was  joined  on  a  trav- 
erse of  the  replication. 

It  i4>peared  by  the  eyidence  that  the  defendant^  being  indebted  to  seven!  nersons,  and 
amongst  others  to  the  plaintiff,  proposed  a  composition  of  6«.  Sd.  in  the  pound,  wiiich  was 
asreed  to  by  the  majority  of  the  creditors  in  number ;  but  the  plaintiff,  who  was  not  present 
lAen  the  6«.  Bd,  was  agreed  to  at  a  meeting  of  the  creditors,  refused  to  concur  unless  he 
was  paid  lat.  4d.  in  the  pound  upon  part  of  the  debt,  and  the  other  part  was  paid  in  fall. 
Upon  receiving  notes  for  the  amount  agreed  upon,  and  the  positive  assurance  of  the  de- 
fendants that  no  other  creditor  than  himself  was  preferred,  and  that  no  one  of  them  was 
to  have  any  thing  beyond  the  6s.  8<f.,  he  signed  a  release  for  his  whole  debt  The  assur- 
ance  of  the  defendants  that  no  other  creditor  was  preferred  was  untrue,  as  there  was  no 
doubt  but  that  they  had  preferred  other  persons  besides  the  plaintiff:  — 

Bdld,  by  Wichtmao,  J.,  that  it  waa  no  answer  upon  this  issue  to  show  that  the  plaintiff 
himself  had  also  contracted  for  a  preference,  in  fraud,  not  of  the  defendants,  but  of  ^e 
other  creditors,  and  that  the  defenaants  could  not  set  up  a  counter  fraud  by  them  and  the 
plaintiff,  b)r  which  they  colluded  to  deceive  other  persons,  as  an  answer  to  a  charge  of 
n«Qd  practised  by  the  defendanu  upon  the  plaintiff,  which  would  have  the  effect  of  de- 
priving him  of  part  of  his  original  just  right 

By  Coleridge,  J.,  and  Erie,  J.,  that  the  replication  was  not  proved,  because  the  whole  stipu- 
lation for  a  preference  beinc^  a  fraud  on  the  part  of  the  plaintiff  towards  other  creditors, 
no  part  of  it  could  be  legally  relied  on  by  him  aa  forming  a  material  inducement  for  this 
deed ;  and  that  the  fact  of  the  plaintilf  having  obtain«l  a  preference  for  himself  not 
vitiating  the  release  as  against  himself,  the  dSendant  having  also  given  a  preference  to 
others,  was  no  fraud  upon  the  plaintiff. 

To  counts  upon  three  several  promissory  notes,  the  defendants  pleaded  that  they  were  in- 
debted to  the  plaintiff  in  989/.  7s.,  and  had  accepted  four  bills  or  exchange  for  th'e  amount, 
drawn  by  the  plaintiff  and  payable  to  his  order ;  that  the  defendants  compounded  with 
their  creditors,  and  that  the  plaintiff  agreed  to  the  composition,  receiving  a  preference 
beyond  the  other  creditors,  and  executed  a  release  of  his  debt ;  that  it  was  his  duty  to  take 
up  the  four  bills  of  exchange,  but  that  he  neglected  to  do  so,  and  the  owners  of  the  bills 
threatened  to  sue  the  defendants,  who,  in  order  to  induce  the  plaintiff  to  take  them  up, 
gave  him  the  promissory  notes  in  these  counts  mentioned,  and  that  there  was  no  other 
consideration  for  the  giving  of  the  notes.  The  plaintiff  replied  de  injuria  abagnte  tali 
eoicsa;*— 

//o/<f,  under  the  above  circumstances,  that  the  plea  was  proved  j  that  as  the  fraudulent  pref- 
erence of  the  plaintiff  did  not  make  the  composition  void  as  against  him,  there  was  no 

.  sufficient  consideration  for  the  giving  the  notes,  as  the  plaintiff  was  bound  to  protect  the 
defendants  from  the  consequences  of  liability  upon  these  bills. 
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Assumpsit.  The  second,  third,  and  fourth  counts  of  the  declara- 
tion were  upon  three  promissory  notes  made  by  the  defendants  in 
favor  of  the  plaintiff,  and  dated  the  1st  of  October,  1847,  for  the 
sum  of  200/.,  116/.  6s.  4d.,  and  116/.  65.  4rf.,  respectively,  and  payabk 
respectively  twenty-four,  ten,  and  thirteen  months  after  date. 

The  last  count  was  for  goods  sold  and  delivered,  money  lent,  money 
paid,  interest,  and  upon  an  account  stated.  ^ 

Fifth  plea,  as  to  989/.  75.  parcel  of  the  moneys  in  the  last  count 
mentioned,  that  after  the  accruing  of  the  said  causes  of  action,  to  wit, 
on,  &DC.J  the  plaintiff,  by  his  certain  deed  poll,  &c.,  did  remise,  release, 
and  for  ever  quitclaim  to  the  defendants,  their  heirs,  &c.,  the  said 
causes  of  action  in  the  introductory  part  of  the  plea  mentioned. 
Verification. 

Seventh  plea  to  the  second,  third,  and  fourth  counts,  that  befote 
the  making  of  the  promissory  notes  in  these  counts  mentioned,  to 
wit,  on,  &c.,  the  defendants  were  indebted  to  plaintiff  in  9S9L  7s.  for 
the  price  of  goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ants, and  for  and  on  account  of  the  said  debt  the  defendants  had 
accepted  and  delivered  to  the  plaintiff  divers,  to  wit,  four  bills  of  ex- 
change, drawn-respectively  by  the  plaintiff  upon  and  accepted  by  the 
defendants,  and  payable  to  the  order  of  the  plaintiff,  for  divers  sums 
of  money,  amounting  together  to  989/.  7*. ;  that  the  plaintiff  received 
the  said  bills  for  and  on  account  of  the  said  debt,  and  not  otherwise. 
That  afterwards  and  before  the  said  bills  of  exchange  or  any  of  them 
became  due  and  payable,  to  wit,  on,  &c.,  the  defendants  were  also 
indebted  to  divers,  to  wit,  fifty  other  persons,  then  also  being  creditors 
of  the  defendants  in  divers  sums  of  money,  amounting  in  the  whole 
to,  &c.,  and  the  defendants  being  so  indebted  were  in  bad  and  embar- 
rassed circumstances,  and  unable  to  pay  to  the  plaintiff  and  their  said 
other  creditora  their  debt^  in  full,  whereof  the  plaintiff  and  the  said 
other  creditors  had  notice,  and  thereupon  afterwards,  to  wit,  on,  &c^ 
the  defendants  offered  to  the  plaintiff  and  divers  of  their  said  creditors 
to  pay  them  a  certain  composition  upon  and  in  full  satisfaction  of 
their  respective  debts  of  6s.  8d.  in  the  pound  by  three  instalments,  to 
be  secured  by  three  several  promissory  notes,  &c.;  that,  upon  the 
delivery  to  the  plaintiff  and  the  said  last-mentioned  creditors  of  the  said 
notes,  the  plaintiff  and  the  said  last-mentioned  creditors  should  re- 
spectively execute  to  the  defendants  a  general  release  of  and  from 
the  said  debts  due  to  them  respectively  as  aforesaid,  which  said  pro- 
position the  plaintiff  and  the  said  last-mentioned  creditors  assented 
to,  and  it  was  thereupon  mutually  agreed  by  and  between  the  plain- 
tiff and  the  said  last-mentioned  creditors  and  the  defendants  that  the 
plaintiff  and  the  said  last-mentioned  creditors  should  accept  the  said 
composition  in  full  satisfaction  of  their  respective  debts,  to  be  paid 
and  secured  in  manner  aforesaid,  and  should  execute  such  release  as 
aforesaid. 

That  afterwards  and  before  the  making  of  the  said  notes  in  the  said 
second;  third,  and  fourth  counts  mentioned,  and  within  a  reasonable 
time  after  the  making  of  the  said  agreement,  to  wit,  on,  &c.,  in  pur- 
suance of  the  said  proposition  and  agreement,  a  certain  deed  of  com- 
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po«ition  and  release  was  duly  prepared  and  executed  by  the  plaintiff 
end  the  said  last-mentidned  creditors  of  the  defendant,  the  said  last- 
mentioned  creditors  then  relying  on  the  said  mutnal  agreement,  [profert 
excused,]  whereby,  after  reciting  the  said  proposal  and  agreement,  the 
plaintiff  and  the  said  last-mentioned  creditors,  in  pursuance  thereof, 
and  in  consideration  of  the  said  composition,  released  to  the  defend* 
ants  ail  and  all  manner  of  actions,  &c.  That  before  and  at  the  time 
of  the  making  of  the  said  agreement  and  the  said  deed  of  composition 
and  release,  and  before  the  making  of  the  said  promissory  notes  in  the 
«aid  second,  third,  and  fourth  counts  mentioned,  it  was  unlawfully 
and  fraudulently  agreed  by  and  between  the  plaintiff  and  the  de* 
jTendants,  without  the  knowledge  or  consent  and  in  fraud  of  the  said 
last-mentioned  creditors  of  the  defendants,  and  in  order  to  give  the 
plaintiff  a  fraudulent  preference  beyond  them,  and  to  induce  him  to 
execute  the  said  deed  of  release,  that  the  defendants  should  deliver  to 
the  plaintiff  two  several  promissory  notes,  to  wit,  &c.,  and  also  a  cer- 
tain other  promissory  note  for  200/.,  &c.  That  there  never  was  any 
consideration  for  the  making  or  paymentt)f  any  of  the  said  three  last- 
mentioned  promissory  notes,  save  the  said  unlawful  and  fraudulent 
agreement  hereinbefore  mentioned. 

That  afterwards,  to  wit,  on,  &c.,  the  defendants  did,  in  pursuance 
of  the  said  fraudulent  agreement,  and  in  fraud  of  the  said  last-men- 
tioned creditors,  and  for  the  purposes  aforesaid,  deliver  to  the  plaintiff 
the  three  several  last*mentioned  promissory  notes,  which  were  agreed 
to  be  given  for  the  instalments  of  the  said  composition  upon  the  said 
debt  of  9892.  7^.,  according  to  the  said  agreement  in  that  behalf,  and 
(or  and. on  account  of  which  debt  the  plaintiff  had  received  from  the 
defendants  the  said  four  bills  of  exchange  hereinbefore  mentioned. 
That  thereupon  it  became  the  duty  of  the  plaintiff  to  take  up  and 
pay,  as  they  respectively  became  due,  the  said  four  bills  of  exchange 
which  had  been  so  accepted  by  the  defendants,  for  and  on  account 
of  the  said  debt  of  989/.  7«.,  so  released  as  aforesaid ;  nevertheless  the 
plaintiff  wholly  neglected  and  refused  so  to  do,  and  the  respective 
holders  of  the  said  bills  having  threatened  to  sue  the  defendants  for 
the  amounts  thereof  respectively,  it  was  further  fraudulentiy  agreed  by 
and  between  the  plaintiff  and  the  defendants,  without  the  knowledge 
or  consent,  and  in  fraud  of  the  said  other  creditors  of  the  defendants, 
in  order  to  induce  the  plaintiff  to  take  up  and  pay  the  said  four  bills 
of  exchange,  and  for  the  purpose  of  giving  the  plaintiff  a  further  fraud- 
ulent prelerence  over  the  said  other  creditors,  that  the  defendants 
uhonld  make  up  the  amount  of  20«.  in  the  pound  upon  the  amount 
of  the  said  debt  of  989/.  7^.,  by  the  defendants  giving  to  the  plaintiff 
two  promissory  notes  respectively  for  the  payment  of  116/.  16^.  4rf. 
by  the  defendadts  to  the  plaintiff;  and  that  the  said  promissory  note 
for  200/.,  so  fraudulently  given  by  the  defendants  to  the  plaintiff,  as 
aforesaid,  should  be  renewed  by  the  defendants.  That  the  said- 
promissory  notes  in  the  second,  third,  and  fourth  counts  mentioned, 
were  and  each  of  them  was  made  and  delivered  by  the  defendants  to 
the  plaintiff  in  pursuance  and  performance  of  the  said  last-mentioned 
iraadulent  agreement,  and  in  order  to  give  to  the  plaintiff  a  fraudulent 

24* 
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preference  over  the  said  other  creditors  of  the  defendants ;  and  that 
there  never  was  any  consideration  for  the  making  or  payment  of  the 
said  notes  in  the  second,  third,  and  fourth  counts  mentioned,  or  any 
of  them,  except  as  aforesaid.     Verification. 

Replication  to  the  fifth  plea,  that  the  deed  in  the  said  plea  men- 
tioned was  had  and  obtained  from  the  plaintiff,  by  and  by  means  of 
the  fraud  and  covin  and  misrepresentation  of  the  defendants  and 
others  in  collusion  with  them.  Issue  was  joined  on  the  rejoinder 
which  traversed  the  fraud  as  alleged.  To  the  seventh  plea  the 
plaintiff  repHed  de  injuria  absque  tali  caiao,  upon  which  issue  was 
also  joined. 

The  action  was  brought,  by  the  direction  of  Knight  Bruce,  V.  CL, 
to  try  the  validity  of  a  debt  of  531^  11^.,  which  the  plaintiff  claimed 
to  prove  against  the  estate  of  the  defendants,  who  had  become 
bankrupts. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  as- 
sizes, 1849,  it  appeared  that  the  defendants,  who  were  in  partnership 
as  cotton  spinners,  were  indebted  to  various  creditors,  and  amongst 
them  to  the  plaintiff  in  the  sum  of  989/.  75.,  due  partly  upon  bills  of 
exchange,  accepted  by  the  defendants  in  favor  of  the  plaintiff,  and 
partly  for  goods  just  before  supplied  by  the  plaintiff  to  the  defendants 
upon  credit  On  the  2dth  of  .Tune,  1847,  while  these  bills  were  run- 
ning, and  before  the  credit  for  the  goods  had  expired,  the  defendants, 
being  in  insolvent  circumstances,  called  a  meeting  of  their  creditora, 
when  a  proposal  by  the  defendants  to  pay  6^.  Sd.  in  the  pound  upon 
their  debts  was  agreed  to,  and  a  composition  deed  was  executed  by 
the  creditors  then  present^  whereby  they  released  their  several  debts 
in  consideration  of  receiving  promissory  notes  for  the  payment  of  the 
composition  by  instalments.  The  plaintiff  had  been  present  at  the 
meeting,  but  left  before  the  above  arrangerayent  was  concluded,  and 
upon  being  afterwards  applied  to  he  refused  to  accede  to  the  pro|>osal 
or  to  execute  the  deed.  Subsequent  interviews  took  place  between 
him  and  the  other  defendants,  and  he  ultimately  agreed  to  execute 
the  deed  upon  being  paid  in  full  upon  340/.  9s.  9d.  the  amount  of 
the  goods  supplied  to  the  defendants,  and  on  receiving  6s.  S<L  in  the 
pound  upon  the  residue  of  his  debt,  and  upon  the  defendants  also 
giving  him  their  promissory  note  for  200/.,  to  enable  him  to  take  up 
one  of  their  acceptances  for  188/.  2^.,  which  had  then  become  due, 
and  was  dishonored,  in  the  hands  of  the  Halifax  Commercial  Bank. 
Accordingly,  he  executed  the  composition  deed,  and  thereby  released 
his  debt  of  987/.  9s.,  and  at  the  same  time  received  a  promissory  note 
for  200/.,  as  well  as  notes  for  6s.  8cL  in  the  pound  upon  his  whole 
debt,  together  with  two  other  notes  for  a  further  sum  of  135*  Ad.  in 
the  pound  on  340/.  8^.  dd.,  the  price  of  the  goods  supplied. 

At  the  time  when  the  plaintiff  executed  the  deed,  the  defendants 
assured  him  that  every  other  creditor  had  agreed  to  accept  a  com-, 
position  of  6^.  8^.  in  the  pound  upon  their  respective  debts.  This 
representation  turned  out  to  be  untrue,  as  several  other  creditors  bad 
made  private  bargains  with  the  defendants,  by  which  they  bad  se- 
cured the  full  amount  of  their  debts,  and  others  never  had  notice  of 
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the  meeting,  and  had  not  executed  the  deed.  The  acceptances  of  the 
defendants  were  not  taken  np  bv  the  plaintiff  when  they  fell  dae ; 
and  ultimately  on  the  1st  of  October,  1847,  by  an  agreement  between 
the  parties,  the  three  promissory  notes  declared  upon  in  the  second, 
third,  and  fourth  counts  were  given  to  the  plaintiff  by  the  defendants 
in  substitution  for  the  two  promissory  notes  for  the  135.  Ad.  in  the 
pound  upon  the  price  of  the  goods  supplied,  and  also  for  the  note  for 
2O0L  given  by  the  defendants  to  the  plaintiff  on  the  23d  of  July,  1847. 

Upon  this  evidence  it  was  contended,  for  the  defendants,  that  the 
plaintiff  having  been  himself  party  to  a  fraudulent  preference  over  the 
general  body  of  the  creditors,  could  not  avail  himself  of  the  objection 
that  the  release  was  obtained  from  him  by  fraud ;  and  that  the  issue 
ndsed  upon  the  fifth  plea  must,  therefore,  be  found  against  him  ;  and 
also,  that  the  seventh  plea  was  proved.  The  learned  judge  directed 
a  verdict  for  the  plaintiff,  reserving  to  the  defendants  leave  to  enter 
the  verdict  on  the  fifth  and  seventh  issues  if  the  court  should  think 
they  were  entitled  to  do  so. 

A  rule  fiigi  having  been  accordingly  obtained, — 

Martinj  OawUngj  and  AikerUm  showed  cause.^  First,  as  to  the  fifth 
issue.  The  action  for  the  original  debt  is  maintainable,  and  the  fifth 
plea  is  no  answer  to  it  The  plaintiff  was  not  bound  by  the  release, 
as  it  was  obtained  from  him  through  the  false  representation  of  a  ma- 
terial fact,  viz.,  that  no  other  creditor  had  been  preferred,  and  it  is  there- 
fore wholly  void  and  inoperative.  The  contention  on  the  other  side 
will  be  that  the  plaintiff  was  himself  a  wrong-doer;  that  he  had  been 
engaged  with  the  defendants  in  practising  a  fraud  on  the  other  credit- 
ors, and  is  therefore  estopped  from  setting  up  the  objection  above 
stated.  But  it  is  no  part  of  this  issue,  whether  the  plaintiff  has  been 
guilty  of  fraud ;  'the  sole  question  is.  Was  there  any  fraud  on  the 
part  of  the  defendants  exbtin^  in  point  of  fact,  and  did  that  fraud 
materially  contribute  to  the  plaintin  executing  the  release  ?  These 
facts  are  found  in  the  affirmative,  and  it  is  no  answer  to  say  that  the 
defendants'  fraud  did  not  exclusively  operate  to  procure  the  re- 
lease. The  rejoinder  might  have  set  up  the  plaintiff's  fraud.  But, 
in  truth,  there  was  no  fraud  by  the  plaintiff  upon  the  other  credit- 
ors, for  the  agreement  with  him  took  place  two  months  after  the  rest 
bad  signed  the  deed,  and  had  thereby  ceased  to  be  creditors.  There- 
fore, the  case  stands  solely  upon  the  defendants'  fraud.  An<l  the  court 
will  not  give  effect  to  an  instrument,  the  execution  of  which  has  been 
obtained  under  the  circumstances  proved  at  the  trial,  so  as  to  prevent 
the  plaintiff  from  recovering  on  the  original  cause  of  action,  because 
the  parties  are  not  shown  to  be  in  pari  delicto.  Smith  v.  Cuff^  6  M. 
&  S.  160. 

[  JSrfe,  J.  I  do  not  find  any  case  where,  under  such  circumstances, 
a  creditor  has  recovered  his  original  debt,  the  composition  deed  being 
tainted  with  fraud.] 

There  does  not  appear  to  be  any  direct  decision  upon  that  ques- 
tion.   Howden  v.  Haigh^  11  Ad.  &  E.  1033 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 

1  Jane  21  and  22, 1850,  before  Colbeume,  Wiortm^it,  and  Erle,  JJ. 
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Q.  B.  198.  At  all  events,  there  is  no  defence  as  to  the  second  note, 
which  was  subetitated  for  the  former,  as  the  giving  up  the  formfur 
note  would  be  a  good  consideration  for  it,  as  the  bolder  of  the 
former  note  might,  by  indorsing  it  away,  have  given  to  a  third  party 
a  title  to  sue  upon  it  Chapman  v.  Blackj  2  B.  &  Aid.  588,  does  not 
apply,  because  that  turned  upon  the  former  usury  laws,  by  which 
eoety  contract  founded  upon  a  usurious  consideration  was  avoided, 
and  therefore  the  second  bill  drawn  by  one  of  the  parties  to  the  origi* 
nal  usury  was  there  properly  held  to  be  void.  But  the  present  case 
is  different,  as  there  is  a  good  consideration  for  this  note.  They  also 
referred  to  WiUson  v.  The  Earl  of  CharlenunU,  12  Q*  B.  Rep.  856 ;  s.  c. 
18  Law  J.  Rep.  (n.  s.)  Q.  B.  65.  Secondly,  as  to  the  seventh  issue. 
The  plea  raising  it  is  either  bad  in  law  or  was  not  proved*  It  must 
be  taken  upon  it  that  the  composition  deed  was  void ;  and,  therefore, 
in  point  of  law,  no  duty  could  arise  from  the  facts  stated,  by  which 
the  plaintiff  was  bound  to  take  up  the  bills.  But,  supposing  that, 
after  verdict,  it  must  be  assumed  that  a  duty  properly  arises,  as 
stated,  the  objection  to  the  plea  is,  that  no  such  obligation  was  proved. 
The  composition  deed  contains  no  express  stipulation  for  taking  up 
the  acceptances ;  and  as  the  notes  sued  upon  were  not  the  original 
notes,  but  renewals,  there  was,  in  point  of  fact,  no  obligation  upon  the 
plaintiff  to  retire  the  bills.  The  composition  deed  being  void,  the 
parties  were  remitted  to  their  original  rights.  Howden  v.  ILiigk, 
FendUbury  v.  Walker,  4  You.  &  C.  424.  Biggins  v.  PiU,  4  Exch. 
Rep.  312 ;  s.  c^  18  Law  J.  Rep.  (n.  s.)  Exch.488.  The  only  question, 
therefore,  is,  whether  the  notes  sued  upon  were  founded  upon  a  valid 
consideration.  Now,  the  transaction  was,  that  the  defendants  agreed 
if  the  plaintiff  would  take  up  the  acceptances,  they  would  give  then 
the  notes  sued  upon ;  that  is  a  sufficient  consideration,  for  the  giving 
up  a  doubtful  point  of  law  is  a  good  consideration  for  a  promise, 
Longridge  v.  DorviUe,  5  B.  &  Aid.  117.  If,  instead  of  notes,  cash  had 
been  paid  by  the  defendants,  it  could  not  be  recovered  back.  WiUtm 
V.  Ray,  10  Ad.  &  E.  82 ;  s.  c.  8  Law  J.  Rep.  (n.b.)  Q.  B.224.  SUpkens 
V.  Wilkinson,  2  B.  &  Ad.  320 ;  s.  c  9  Law  J.  Rep.  K.  B.  231.  Janes 
V.  Jones,  8  Mee.  &  W.  431 ;  s.  c  10  Law  J.  Rep.  (n.  s.)  Exch.  481. 

[  Wighiman,  J.  Supposing  it  to  be  the  duty  of  the  plaintiff  to  take 
up  the  acceptances,  would  the  relieving  the  defendants  from  the  con- 
sequences of  being  sued  upon  them  be  a  sufficient  consideration  for 
the  notes  ?| 

According  to  Haigh  v.  Brooks,  10  Ad.  &  E.  309 ;  s.  a  9  Law  J.  Rep» 
(n.  s.)  Q,  B.  99,  it  would  be.  RaiUon  v.  Maikews,  10  CL  &  F.  934,  wsm 
also  referred  to. 

Knowles,  Addison,  and  Hugh  Htll,  in  support  of  the  rule.  As  to 
the  fifth  issue,  under  the  circumstances  proved  there  was  no  fraud  of 
which  the  plaintiff  can  avail  himself.  Any  preference  which  might 
be  given  to  other  x^reditors  did  not  at  all  affect  the  plaintiff,  as  he 
agreed  to  sign  the  deed  solely  on  account  of  the  fraudulent  preferenoe 
to  himself.  Watson  v.  Uie  Earl  of  Charlemont  does  not  apply,  as 
there  was  there  no  plea  raising  the  question  of  fraud  or  motive 


COURT  OF  QUEEN'S  BENCH,  1861.  285 

Mallaliea  v.  Hodgtoa  &  AiiotlMr. 

Here,  the  plaintiff  having  himself  been  a  principal  actor  in  a  fraudu- 
lent transaction,  cannot  set  up  that  fraud  against  the  defendants.    It 
operates  against  him  as  a  sort  of  estoppel  in  pais^  according  to  the 
doctrine  of  Pickard  v.  Sears^  6  Ad.  &  E.  469.    Then  the  seventh  plea, 
which  was  fully  proved,  affords  an  answer  to  the  action,  because  the 
whole  bargain  under  which  the  notes  were  given  was  tainted  with 
fraud,  and  cannot  be  recovered  upon.     The  plaintiff  contracted  with 
the  defendants  upon  the  footing  of  the  acceptances  then  being  in  his 
bands,  and  agreed  to  deliver  them  up  to  the  defendants  when  he 
signed  the  composition  deed ;  but  when  called  upon  to  fulfil  his  en- 
gagement he  refuses  to  do  so,  except  on  the  condition  of  having  200L 
to  take  up  one  of  the  acceptances  which  was  due  and  outstanding. 
The  first  note  for  200^  was,  therefore,  clearly  fraudulent;  and  the 
notes  declared  upon  being  substituted  for  it,  are  also  affected  by  the 
fraud.     Chapman  v.  Black  is  directly  in  point     It  is  said  that  there 
usury  made  the  bill  absolutely  void  in  any  person's  hands,  and  that, 
therefore,  that  case  does  not  rule  the  present ;  but  it  was  decided,  not 
upon  that  ground,  but  upon  the  principle  that  where  an  original  bill 
cannot  be  enforced  a  substituted  bill  between  the  same  parties  fails 
also.     Therefore,  as  between  the   present  plaintiff  and  defendants, 
these  notes  were  altogether  void  by  reason  of  fraud.     This  is  an 
endeavor  to  effect  exactly  the  same  purpose  as  in  an  action  on  the 
original   bills,  which  could  not  have  been  brought     But  whether 
fraudulent  or  not,  the  consideration  for  these  notes  has  wholly  failed. 
The   taking  up  of  the  bills  after  the  release  was  clearly  no  good 
consideration.     It  was  no  more  than  the  performance  of  a  legal  duty. 
That  a  fraudulent  bargain  between  the  debtor  and  any  one  of  the  cred- 
itors does  not  avoid  the  deed  is  certainly  not  the  effect  of  the  decisions 
in  Howden  v.  Haigky  Pendlebury  v.  Walker,  Davidson  v.  Jtf '  Gregor,  8 
Mee.  &  W.  755 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  164,  and  Higgins 
T*  Pitts.     The  effect  of  the  fraud,  as  shown  by  those  cases,  is  to  in- 
validate executory  contracts,  but  not  to  make  the  deed  itself  void. 
The  plaintiff,  therefore,  could  not  avoid  the  deed  on  the  ground  of  his 
6wii  fraud ;  Doe  d.  Roberts  v.  Roberts,  2  B.  &  Aid.  367 ;  and  neither 
caa  he  on  the  ground  of  fraud  of  the  same  kind  in  the  same  transac- 
tion on  the  part  of  another.     Mason  v.  DUchboume,  1  Moo.  &  R.  460, 
and  Spencer  v.  Hdndley,  4  Man.  &  G.414 ;  s.  c  11  Law  J.  Rep.  (n.  s.) 
C.  P.  250,  show  that  the  plaintiff  cannot  avoid  the  deed.     The  plain- 
tiff has  had  all  the  benefit  he  stipulated  for,  and  he  cannot  now  be 
allowed  to  say  that  because  he  was  told  that  he  was  the  only  creditor 
favored  by  a  fraudulent  preference  he  is  entitled  to  set  aside  the 
deed  and  gain  a  greater  advantage.     Stone  v.  Compton,  5  Bing.  N.  C. 
142,  was  the  case  of  a  surety  in  a  promissory  note,  and  there  was 
much  less  of  fraud  there  than  here.     As  to  the  allegation  of  the  plain- 
tifl''8  duty  to  take  up  the  notes  not  being  a  correct  conclusion  of  law, 
it  is  quite  clear,  from  the  decision  in  Murray  v.  Mann,  2  Exch.  538 ; 
8.  c  17  Law  J.  Rep.  (n.  s.)  Exch.  256,  that  fraud  in  one  contracting 
party  does  not  render  an  instrument  void,  but  voidable  only ;  and 
then,  according  to  Hawley  v.  Beverley,  6  Man.  &  G.  221,  it  was  the 
plaintiff's  duty  to  take  up  the  notes.     They  referred  also  to  Stepliens 
V.  Wilkinson,  and  Jones  v.  Jones.. 
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[Cowling  referred  to  RaiUon  v.  Mathews^  on  the  po^nt  of  fraad.] 

Oi$r.  adv.  vulL 

There  being  a  difference  of  opinion,  their  lordships  now  delivered 
their  judgments  seriatim, 

WioHTMAN,  J.  This  was  an  application  by  the  defendants,  by 
leave  reserved  at  the  trial,  to  ent«r  a  verdict  for  them  upon  the  issues 
taken  upon  the  fifth  and  seventh  pleas.  The  fifth  plea  was  pleaded 
to  the  last  count  of  the  declaration,  which  was  indebiUUus  assumpsU 
for  goods  sold  and  delivered,  money  lent,  money  paid,  interest,  and 
upon  an  account  stated.  The  plea  stated  a  release  after  the  accruing 
of  the  causes  of  action.  The  plaintiff  replied  to  the  fifth  plea,  that 
the  release  was  had  and  obtained  from  the  plaintiff  by  the  fraud,  covin, 
and  misrepresentation  of  the  defendants  and  others  in  collusion  with 
them ;  to  which  the  defendants  rejoined  a  denial  that  the  release  was 
obtained  by  fraud,  covin,  and  misrepresentation,  as  alleged. 

It  appeared  by  the  evidence  that  the  defeildants  being  indebted  to 
several  persons,  and  amongst  others  to  the  plaintiff^  whose  debt 
amounted  to  989/.  7^.,  proposed  a  composition  of  6^.  8(L  in  the 
pound,  which  was  agreed  to  by  the  majority  of  the  creditors  in  num- 
ber; but  the  plaintiff,  who  was  .not  present  when  the  65.  &L  was 
agreed  to  at  a  meeting  of  creditors,  refused  to  concur  unless  he  was 
paid  13j.  M.  in  the  pound  upon  part  of  the  debt,  and  the  other  part 
was  paid  in  full.  Upon  receiving  notes  for  the  amount  agreed  upon, 
and  the  positive  assurance  of  the  defendants  that  no  other  creditor 
than  himself  was  preferred,  and  that  no  one  of  them  was  to  have  a 
farthing  beyond  the  6s,  8d,  he  signed  a  release  for  his  whole  debt 
The  assurance  of  the  defendants,  that  no  other  creditor  was  pre- 
ferred, was  untrue,  as  there  was  no  doubt  but  that  they  had  preferred 
other  persons  besides  the  plaintiff. 

It  was  contended,  for  the  defendants,  that  although  the  plaintiff 
was  induced  to  accept  a  composition  of  135.  4d.  on  part  of  his  debt, 
and  to  sign  the  release  upon  the  credit  he  gave  to  the  representation 
and  assurance  of  the  defendants  that  no  other  creditors  had  any  pre- 
ference, and  this  representation  and  assurance  were  false,  still  that  as 
he  himself,  by  taking  more  than  6s.  8d.  in  the  pound,  had  been  guilty 
of  a  fraud  upon  the  other  creditors,  he  was  not  at  liberty  to  set  up 
the  fraud  of  the  defendants  practised  upon  him  as  an  answer  to  the 
release  which  he  had  given  to  them,  relying  upon  their  false  repre- 
sentation ;  and  is,  in  effect,  estopped  from  setting  up  the  fraud  of  the 
defendants. 

There  is  no  doubt  of  the  bona  fides  of  the  original  debt,  or  that  the 
plaintiff  was  induced,  by  the  false  representations  of  the  defendants, 
to  execute  the  release;  and  it  appears  to  me  that  it  is  no  answer 
upon  this  issue  to  show  that  the  plaintiff  himself  had  also  contracted 
for  preference,  in  fraud,  not  of  the  defendants,  but  of  the  other  cred- 
itors. The  preferences  are  not  frauds  upon  the  defendants,  but  upon 
the  creditors ;  and  it  can  hardly  be  allowed  the  defendants  to  set  up 
a  counter  fraud  by  them  and  the  plaintiff,  by  which  they  colluded  to 
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deceive  other  persons,  as  an  answer  to  a  charge  of  fraud  practised  by 
the  defendants  upon  the  plaintiff,  which  would  have  the  effect  of  de- 
priving him  of  part  of  his  original  just  right. 

The  defendants  are  seeking  to  take  the  benefit  of  a  deed  obtained 
from  the  plaintiff  by  their  own  falsehood  and  misrepresentation,  and 
contend  that  he  cannot  avoid  the  deed  on  that  ground,  because  in  the 
course  of  the  same  transaction  he  and  they  were  guilty  of  another 
fraud  upon  other  persons,  creditora  of  the  defendants,  and  that,  not- 
withstanding the  double  fraud  to  which  they  were  parties,  the  de- 
fendants may  still  take  all  the  benefit  as  against  this  plaintiff  which 
they  would  have  derived  under  it  had  their  conduct  been  perfectly 
bonafifUy  because  the  plaintiff  has  himself  been  a  party  to  one  of 
these  frauds  committed  v^pon  other  persons.  I  regret  that  I  differ  on 
this  occasion  from  my  brothers  Coleridge  and  Erie,  which  causes  me 
to  distrust  my  own  opinion;  otherwise  I  cannot  but  think  that  if  the 
defendants  had  rejoined  specially,  admitting  that  the  release  was  ob- 
tained by  them  from  the  plaintiff  by  falsehood  and  misrepresentation, 
bat  alleging  as  an  answer  that  he  and  they  in  the  same  transaction 
had  committed  another  fraud  upon  other  persons,  creditors  of  the  de- 
fendants, such  a  rejoinder  could  not  have  been  supported ;  but  upon 
the  issue  as  it  stands,  which  merely  raises  the  question  whether  the 
defendants  obtained  the  release  from  the  plaintiff  by  fraud  and  mis- 
representation, and  which  was  fully  proved,  there  can  be  little  doubt, 
as  it  appears  to  me,  but  that  the  plaintiff  is  entitled  to  the  verdict 

The  seventh  plea  was  pleaded  to  the  second,  third,  and  fourth 
counts  of  the  declaration  upon  three  several  promissory  notes,  dated 
respectively  the  Ist  of  October,  1847.  In  substance  it  stated  that  the 
defendants  were  indebted  to  the  plaintiff  in  989/.  7^.,  and  had  accepted 
four  bills  of.  exchange  for  the  amount,  drawn  by  the  plaintiff,  and 
payable  to  his  order;  that  the  defendants  compounded  with  their 
creditors,  and  that  the  plaintiff  agreed  to  the  composition,  receiving  a 
preference  beyond  the  other  creditors,  and  executed  a  release  of  his 
debt ;  that  it  was  his  duty  to  take  up  the  four  bills  of  exchange,  but 
that  be  neglected  to  do  so,  and  the  holders  of  the  bills  threatened  to 
sue  the  defendants,  who,  in  order  to  induce  the  plaintiff  to  take  them 
up,  gave  him  the  promissory  notes  in  the  second,  third,  and  fourth 
counts  mentioned,  and  that  there  was  no  other  consideration  for  the 
giving  of  the  notes.  The  plaintiff  replied  de  injuria  absque  tali  causa, 
and  the  question  is  whether  the  plea  was  proved.  There  can  be  no 
doubt  but  that  the  plaintiff  ought  to  have  provided  for  the  four  bills 
of  exchange  accepted  by  the  defendants  for  the  original  debt  due  to 
him,  and  that,  as  between  him  and  the  defendants,  it  was  his  duty  to 
take  them  up,  and  the  only  consideration  for  the  promissory  notes 
mentioned  in  the  second,  third,  and  fourth  counts  was  the  doing  that 
which,  after  agreeing  to  the  composition  and  executing  the  deed,  he 
was  bound  to  do.  It  was  said  that  there  was  no  strict  legal  duty 
cast  upon  him  to  take  up  the  four  bills  if  there  was  a  fraudulent  pref- 
erence which  made  the. composition  void;  but  there  is  nothing  in 
the  plea  which  shows  the  composition  void  as  against  the  plaintiff; 
the  only  fraud  shown  in  the  seventh  plea  being  his  own  in  insisting 
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upon  a  preference,  and  if  it  is  not  void  as  against  him,  it  appears  to 
me  to  be  clear  that  there  was  no  sufficient  consideration  for  the  giving 
the  notes,  as  he  certainly  ought  to  have  protected  the  defendants 
from  the  consequences  of  liability  upon  these  bills.  Upon  the  whole, 
therefore,  I  think  that  the  rule  should  be  absolute  for  entering  a  ver- 
dict for  the  defendants  upon  the  issue  upon  the  seventh  plea,  but 
discharged  as  to  entering  the  verdict  for  them  upon  the  issue  upon 
the  fifth  plea. 

Coleridge,  J.  The  first  question  in  this  case  arises  upon  the 
r^oinder  to  the  replication  to  the  fifth  plea.  To  that  plea,  which  is 
of  a  release  by  the  plaintiff,  he  replied  that  the  release  was  obtained 
from  him  by  the  fraud,  covin,  and  misrepresentation  of  the  defend- 
ants and  others  in  collusion  with  them ;  and  the  rejoinder  traverses 
this.  On  the  part  of  the  plaintiff,  it  is  contended  that  the  simple 
issue  is,  whether  the  defendants  and  others  did,  in  fact,  procure  the 
execution  of  the  release,  entirely  or  in  part,  by  means  of  any  fraud  or 
misrepresentation  as  alleged ;  and,  if  he  is  right  in  so  construing  the 
issue,  the  facts  certainly  warrant  him  in  applying  to  have  the  verdict 
entered  for  him  ;  for  it  is  clear  that  the  defendants  induced  the  plain- 
tiff to  execute  the  release  partly  by  assuring  him  that  no  other  creditor 
but  himself  had  had  any  .preference  given  him.  Whatever  concurnng 
motives  there  may  have  been,  he  would  not  but  for  this  assurance 
have  executed  the  release.  The  assurance  related  to  a  fact  which  was 
entirely  within  their  knowledge,  and  it  was  untrue.  But,  on  the  part 
of  the  defendants,  it  is  contended  that  this  is  too  narrow  a  view  of 
the  issue,  or  rather,  that  as  the  plaintiff  was  himself  in  the  transaction 
of  the  composition  and  release  guilty  of  fraud  in  respect  of  the  other 
compounding  creditors,  by  stipulating  for  a  preference  to  himself,  he 
is  not  at  liberty  to  insist  on  the  fraud  at  the  same  time  practised  on 
himself,  nor,  indeed,  to  say  that  it  is  any  fraud  which  induced  him  to 
enter  into  the  composition ;  and  after  a  good  deal  of  hesitation  I 
have  arrived  at  this  conclusion.  The  plaintiff  in  this  case  has 
entered  into  an  arran^ment  for  the  compounding  of  his  claim  on  the 
defendants,  which  is  fraudulent  as  regards  the  other  creditors ;  he  has 
received  the  composition  notes,  and  has  executed  a  release ;  but  be 
now  resorts  to  his  original  demand,  and  is  thereupon  met  by  a  plea 
of  release.  Prima  facie,  the  release  is  an  answer  to  the  action,  because 
to  allow  the  plaintiff  now  to  recover  for  his  whole  original  demand 
would  be  a  fraud  on  the  other  creditors,  who  have  come  'into  the 
composition  on  the  faith  of  the  plaintiff  being  a  party  to  it  But  the 
plaintiff  replies,  that  the  release  was  obtained  from  him  by  the  mis- 
representation of  the  defendants  and  others  in  collusion  with  them ; 
and  this  being  denied  by  the  rejoinder,  the  only  question  seems  to  me 
to  be,  whether  or  not  he  is  estopped  from  proving  his  allegation, 
which  is  true  in  fact ;  because  he  and  the  defendants  have  in  the 
same  transaction  concurred  in  a  fraud  on  the  other  creditors.  As  far 
as  regards  the  particularmisrepresentation,  the  plaintiff  was  innocent; 
if  he  had  stipulated  for  no  preference  to  himself,  it  would  have  been 
perfectly  innocent  in  him,  laudable  indeed,  to  stipulate  that  no  other 
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creditor  should  have  a  preference ;  and  a  breach  by  the  defendants  of 
such   a  stipulation  would  clearly  have  avoided  the  release,  and 
remitted  the  plaintiff  to  his  original  rights.     But  he  has  stipulated 
and  obtained  a  preference  for  himself,  which,  for  the  reason  I  have 
stated,  will  not  vitiate  the  release  as  against  himself,  and  it  appears 
to  me  that  the  having  given  a  preference  to  others  also  was  no  iraud 
upon  the  plaintifE     A  mere  representation  by  the  defendants  of  a 
fact  not  material  to  'the  plaintiff  would  not  sustain  the  issue,  and  the 
only  way  in  which  the  misrepresentation  could  be  materisd  to  the 
plaintiff  would  be  inasmuch  as  the  defendants  might  be  rendered  the 
less  able  to  carry  into  execution  the  fraudulent  preference  to  himself 
by  having  bound  themselves  to  act  similarly  by  others.     But  he  had 
no  right  to  have  that  preference  carried  into  execution,  and,  therefore, 
is  not  in  law  prejudiced  by  a  failure  in  regard  to  it     The  whole  con- 
sideration for  his  release  is  the  fraudulent  preference  promised  to 
himself,  and  the  withholding  any  such  preference  from  other  creditors ; 
h&  cannot  allege  the  former  as  a  fraud  on  himself  to  vitiate  the 
release,  for  he  is  particeps  fraudisy  and  the  latter  is  so  entirely  mixed 
up  with  it,  deriving  all  its  materiality  from  it,  that  the  same  disability 
seems  to  me  to  exist  as  to  it     If  I  am  right  in  this,  the  defendant 
might  avail  themselves  of  the  answer  by  a  simple  traverse,  and 
there  needed  no  special  rejoinder.     I  come  to  the  same  conclusion  on 
this  part  of  the  rule  as  my  brother  Erie ;  this  part  of  it,  therefore,  will 
be   made  absolute.     Upon  the  other  point,  the  issue  raised  on  the 
seventh  plea,  we  are  all  agreed ;  and  I  do  not  feel  it  necessary  to  add 
any  thing  to  the  reasons  assigned  by  my  brother  Wightman. 

Brle,  J.  With  respect  to  the  fifth  plea,  I  take  the  facts  to  be  as 
stated  by  my  brother  Wightman,  who  tried  the  cause,  and  have  come 
to  the  conclusion  that  the  verdict  ought  to  be  entered  for  the  defend- 
ants. The  plaintiff,  by  entering  into  the  composition  deed  with  the 
other  creditors,  contracted  a  duty  towards  them  to  release  the  defend- 
ants from  their  debt  Each  creditor  consents  to  lose  part  of  hb  debt, 
in  consideration  that  the  others  do  the  same ;  and  each  creditor  may 
be  considered  to  stipulate  with  the  others  for  a  release  from  them  to 
the  defendants,  in  consideration  of  the  release  by  him.  Where  any 
creditor,  in  fraud  of  the  agreement  to  accept  the  composition,  stipu- 
lates for  a  preference  to  himself,  his  stipulation  is  altogether  void , 
not  only  can  he  take  no  advantage  from  it,  but  he  is  also  to  lose  the 
benefit  of  the  composition.  The  requirement  of  good  faith  among 
the  creditors,  and  the  preventing  of  gain  by  acpreements  for  preference, 
have  been  uniformly  maintained  by  a  series  of  cases,  from  Leicester  v. 
Rose,  4  East,  372,  to  Howden  v.  Haigh,  and  Bradshaw  v.  Bradshaw, 
9  Mee.  &  W.  29 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  6. 

Here,  the  plaintiff  having  received  the  composition  and  the  vaiue 
of  the  preference,  which  was  a  fraud  upon  the  other  creditors,  is  seek- 
ing to  gain  a  further  exclusive  advantage  to  himself,  also  in  fraud  of 
them,  by  suing  for  the  balance  of  his  original  debt,  after  allowing  for 
the  composition  and  the  value  of  the  preference,  and  claims  to  avoid 
hifi  release,  on  the  ground  that  he  was  induced  by  the  defendants  to 
VOL-  V.  25 
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believe  that  he  alone  was  fraudulently  preferred,  whereas  some  other 
creditors  had  also  obtained  some  unjust  advantage.  These  are  the 
facts  on  which  he  relies  to  support  his  replication,  that  the  release 
was  obtained  by  fraud  of  the  defendant  But  a  deed  is  not  to  be 
avoided  on  the  ground  of  a  fraudulent  misrepresentation,  unless  the 
matter  misrepresented  was  a  material  inducement  to  the  execution 
of  the  deed — in  other  words,  unless  the  matter  was  such  as,  in  case 
of  a  simple  contract,  would  be  substantially  the  consideration  for  the 
contract  Here,  the  misrepresentation  relied  on  is  not  of  this  nature ; 
the  exclusion  of  others  from  a  preference  is  no  direct  advantage  to  the 
plaintiff,  and  the  whole  stipulation  for  a  preference  being  a  Traud  on 
the  part  of  the  plaintiff  towards  other  creditors,  no  part  of  it  can  be 
legally  relied  on  by  him  as  forming  a  material  inducement  for  h\» 
deed ;  it  could  not  form  any  part  of  a  legal  consideration.  Ako,  as  in 
a  composition  deed  the  principal  parties  to  the  stipulation  for  a  release 
are  the  creditors  who  mutually  contract  each  with  the  rest  of  the  body, 
any  misrepresentation  of  the  debtor  to  any  one  of  the  creditors  can- 
not be  relied  on  by  that  one  as  the  material  inducement  for  his  stipu- 
lation with  the  others.  The  debtor  only  receives  the  advantage  which 
the  creditors  contract  with  each  other  to  grant  to  him.  The  rest  of 
the  creditors  have  made  the  grant  which  the  plaintiff  contracted  for; 
they  have  been  no  parties  to  any  fraud,  and  the  plaintiff  does  not 
prove  the  issue  that  the  deed  which  operates  between  him  and  them 
as  well  as  between  him  and  the  debtor  was  obtained  by  fraud,  by 
showing  that  he  was  deceived  by  the  debtor,  and  would  not  have 
executed  the  deed  if  he  had  not  been  so  deceived.  I  take  it  1x>  be 
clear,  that  he  could  not  avoid  the  release  in  case  the  defendant  had 
not  paid  him  the  additional  sum  agreed  for  by  way  of  preference,  and 
there  is  stronger  reason  for  holding  that  the  release  could  not  be  in- 
validated by  reason  of  disappointment,  in  the  belief  that  no  other  cred- 
itor had  been  equally  successful  in  defrauding  the  rest  With  respect 
to  the  pleadings  on  the  seventh  plea,  I  agree  with  my  brothers  Wight- 
man  and  Coleridge,  that  the  verdict  should  be  for  the  defendants. 

Rule  (ibsohUe. 


Rboina  v.   The  Southampton  Dock  Company.' 

Easter  Term,  May  12, 1851. 

Certiorari —  Costs  —  5  Geo,  2,  c.  19,  8.2  —  Case  reserving'  Points  m 

both  Sides. 

Where,  npon  a  case  reserved  at  the  sessions,  points  are  raised  in  favor  of  both  sidcB, 
this  court  confirms  the  order  of  sessions  and  decides  against  all  the  points  raised,  nei 
party  is  entitled  to  costs  under  6  Geo.  2,  c.  19,  s.  2. 

Upon  an  appeal,  by  the  Southampton  Dock  Company,  against  a 
rate  for  the  relief  of  the  poor  to  the  Quarter  Sessions  for  the  town 

1  20  Uw  J.  Rep.  (n.  s.)  M.  C.  228. 
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and  coanty  of  Southampton,  several  points  were  raised  apon  each 

side,  and  ultimately  the  recorder  reduced  the  assessment,  reserving 

liberty  to  the  appellants  to  state  a  case  for  the  opinion  of  this  court 

upon  certain  points  contended  for  by  them,     when  the  case  was 

stated,  the  respondents  claimed  to  have  inserted  the  points  for  which 

they  had  contended  at  the  hearing,  and  which  had  been  decided 

against  them  ;  and  the  case  was  accordinglv  drawn  up,  reserving 

questions  in  favor  of  each  of  the  parties,  and  giving  power  to  this 

court  to  raise  or  reduce  the  rate  appealed  against     The  appellants 

brought  up  the  order  of  sessions  and  case  by  certiorari^  ana  entered 

into  the  recognizance  required  by  5  Geo.  2,  a  19,  s.  2,  and  obtained  a 

rule  calling  upon  the  respondents  to  show  cause  why  the  rate  should 

not  be  further  reduced.     Upon  the  argument,  the  points  reserved  on 

each  side  were  urged,  the  respondents  contending  that  the  assessment 

ought  to  be  raised ;  and  the  court  being  of  opinion  that  the  recorder 

had  rightly  disposed  of  all  the  questions  brought  before  him,  affirmed 

the  order  of  sessions.     [See  l%e   Queen  v.  The  Southampton  Dock 

Company^  20  Law  J.  Rep.  (n.  s.)  M.  C.  155 ;  s.  c.  3  Eng.  Rep.  464.] 

The  respondents  then  obtained  a  side-bar  rule  for  their  costs  under 

the  5  Geo.  2,  c.  19,  s.  2.     A  rule  nisi  to  set  aside  the  side-bar  rule 

was  obtained,  on  a  former  day  in  the  term,  on  the  ground  that,  as 

the  judgment  of  the  court  below  had  t>een  affirmed  in  favor  of  each 

side  upon  the  points  reserved,  neither  party  ought  to  receive  any  costs 

from  the  other.     Against  this  rule 

SeweU  now  showed  cause.  The  5  Geo.  2,  c.  19,  s.  2,  assumes  that 
costs  are  to  follow  the  decision  of  this  court,  wherever  the  judgment 
of  the  court  below  is  confirmed,  which  is  the  case  here ;  and  no  differ- 
ence can  occur  because  questions  are  raised  on  both  sides. 

[Lord  Campbell^  C.  J.  Both  parties  were  dissfitisfied  with  the  de- 
etsion  of  the  sessions.] 

The  respondents  would  not  have  impeached  the  decision  unless 
the  appellants  had  required  points  to  be  reserved  in  their  favor.  But 
when  the  case  was  drawn  up,  they  required  that  the  whole  case  on 
both  sides  should  be  stated. 

\LiOrd  Campbell^  C.  J.  K  each  party  had  sued  out  a  certiorari^  there 
would  have  been  no  cq^ts  on  either  side ;  and  this  is  substantially  the 
same  thing.] 

It  would  not  have  been  possible  to  bring  up  two  cases ;  and  the  re- 
spondents had  a  right,  if  any  case  at  all  were  stated,  to  have  their 
points  raised. 

Saunders  was  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  No  doubt  they  had  such  a  right;  but 
equitably,  and  according  to  the  principles  of  justice,  they  ought  to 
pay  the  costs  which  they  have  occasioned  by  the  points  reserved  at 
their  instance.  It  would  be  most  unjust  in  such  a  case  to  throw  the 
whole  costs  upon  one  party. 

Patteson,  J.,  concurred. 
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WioHTMAN,  J.  K  the  respondents  did  not  wish  to  rely  on  their 
points,  the  other  part  of  the  case  mi^ht  well  have  been  brought  ap  by 
itself.  But  having  availed  themselves  of  the  case,  and  failed  upon 
their  points,  they  cannot  make  the  appellants  pay  their  costs. 

RiUe  absolute 


AcRAMAN  &  another,  Assignees  of  Garrett,  a  Bankrupt,  v. 

Herniman.* 

Easter  Term,  Maj  6,  1851. 

Bankruptcy— 12  Sf  13  VicU  c.  1.06,  $.  136  —  Warrant  of  Attorney—' 
Filing  of  Juclgment  signed  within  Twenty-one  Days  —  3  Oeo.  4,  c. 
39  —  Construction  —  "  Manner  and  Forrn^'* 

The  13  &  13  Vict.  c.  106,  8. 136,  providing  that  every  warrant  of  attorney  which  ahaU  not 
be  filed  within  twenty-one  davs  next  after  the  execation  thereof,  in  manner  and  form  pro- 
vided by  3  Geo.  4,  c.  39,  shall  be  deemed  frandalcnt  and  void,  refers  to  the  mode  of  mine 
provided  by  that  statute,  viz.,  that  it  shoald  be  together  with  an  affidavit  of  the  time  of 
the  execntton  of  the  warrant  of  attorney,  bat  it  does  not  incorporate  the  alternative  in 
sect  2  of  that  act,  which  renders  warrants  of  attorney  given  by  bankrupts  valid  if  judg- 
ment be  signed  upon  them  within  twenty-one  days. 

Where,  therefore,  judgment  was  signed  within  twenty-one  days  upon  a  warrant  of  attorney 

Siven  by  a  bankrupt,  and  on  the  same  da^  a  copy  of  it  was  filed  with  the  clerk  of  tfaie 
ockets  of  the  Qneen^s  Bench,  but  no  affidavit  of  the  time  of  its  execation  was  ever  filed :  — 

iSelStf,  that  the  judgment  and  execution  issued  npon  it  were  void  as  against  the  asaignees. 

Detinue. 

pleas  —  First,  non  detinet ;  secondly,  that  the  goods  were  not  the 
goods  of  the  plaintiffs. 

By  order  of  a  learned  judge,  the  facts  were  stated  for  the  opinion  of 
this  court  in  the  following  case :  — 

The  bankrupt  carried  on  business  at  Bath  as  a  grocer,  and  was  a 
trader  liable  to  be  made  a  bankrupt  On  the  4th  of  Maich,  1850, 
whilst  carrying  on  such  business  and  being  such  trader  as  aforesaid, 
the  bankrupt  executed,  in  favor  of  the  defendant,  a  warrant  of  attor- 
ney and  defeasance  [set  out  in  the  case]  which  authorized  judgment 
to  be  entered  up  against  him  in  the  Court  of  Common  Pleas.  There 
was  no  money  due  from  the  bankrupt  to  the  defendant  at  the  time 
when  the  warrant  of  attorney  was  executed,  but  it  was  given  to  secuie 
the  repayment  of  two  acceptances  promised  to  be  given  by  the  de- 
fendant to  the  bankrupt  of  two  bills  of  120Z.  and  80^,  making  300iL  in 
all,  and  which  bills  were  in  fact  accepted  by  the  defendant,  on  the  6th 
of  March,  1850,  on  which  day  the  said  warrant  of  attorney  was  de- 
livered to  him  in  exchange  for  his  said  acceptances.  The  acceptances 
have  been  duly  paid  by  the  defendant  On  the  11th  of  March,  1850, 
judgment  was  signed  on  the  above  warrant  of  attorney,  and  on  the 
same  day,  a  copy  of  the  warrant  of  attorney  was  filed  with  tbe 

1  20  Law  J.  Rep.  (n.  s.)  Q.  E355. 
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officer  acting  as  clerk  of  the  dockets  and  judgments  in  the  Court  of 
Queen's  Bench,  but  no  affidavit  of  the  time  of  the  execution  of  sack 
warrant  of  attorney  or  other  affidavit  was  filed  together  with  such 
copy,  or  at  any  other  time.  The  instalment  of  75/.,  stipulated  to  be 
paid  on  the  4th  of  May  following,  not  having  been  paid,  execution 
issued  on  the  said  judgment  on  the  11th  of  May,  and  the  goods  and 
chattels  of  the  bankrupt,  being  the  goods  and  chattels  in  the  dec- 
laration mentioned,  were  seized  and  detained  under  such  exe- 
cution until  the  15th  of  May,  when  they  were  sold  under  the 
execution,  and  realized,  after  deducting  expenses,  the  sum  of  120L  4s, 
6(L  On  the  25th  of  May,  1850,  the  bankrupt  committed  an  act  of 
bankruptcy,  and  on  the  27th  of  the  same  month,  a  petition  in  bank- 
ruptcy was  duly  filed  against  him,  under  which  the  plaintifi's  became 
the  assignees.  The  plaintiffs  contended  that  the  above  warrant  of 
attx)rney,  by  reason  of  the  omission  to  file  an  affidavit  of  the  time  of 
the  execution,  together  with  the  copy  of  the  warrant  of  attorney,  was 
void.  an4  could  not  sustain  the  judgment  and  execution  by  virtue  of 
the  136th  section  of  the  12  &  13  v  ict.  c.  106,  which  statute  refers  to 
the  3  Geo.  4,  c  39,  s.  1. 

If  the  court  should  be  of  opinion  that  the  objection  to  the  warrant 
of  attorney  above  referred  to  was  valid,  then  judgment  was  to  be  en- 
tered for  the  plaintiffs  for  120/.  45.  6rf.,  by  confession ;  but  if  the  court 
should  be  of  a  contrary  opinion,  then  judgment  of  nolie  prosequi  was  to 
be  entered,  or  otherwise,  as  the  court  might  think  fit 

Montague  Smiih,  for  the  plaintiffi.  Under  the  12  &  13  Vict  c  106, 
8. 136,  this  warrant  of  attorney  is  null  and  void,  because  no  affidavit  of 
the  time  of  its  execution  was  nled.  That  section  requires  the  warrant  of 
attorney  to  be  filed  within  twenty-one  days,  in  manner  and  form  |Mro- 
vided  by  the  3  Geo.  4,  c.  39,  and  that  act  expressly  requires  an  affi- 
davit oi  the  time  of  the  execution  as  a  part  of  the  filing.  Dilhn  v. 
Edwards,  2  Moo.  &  P.  550 ;  s.  a  7  Law  J.  Rep.  C.  P.  110.  But  it  will 
be  said  that,  because  judgment  was  signed  within  twenty-one  days, 
the  warrant  of  attorney  is  rendered  valid  accorduig  to  the  3  Geo.  4. 
c  39,  s.  2.  The  12  &  13  Vict  c  106,  s.  136,  however,  does  not  intro- 
duce any  such  qualification,  but  avoids  the  security  absolutely  if  it  be 
not  properly  filed  within  twenty-one  days.  Green  v.  Wood^  7  Q.  B. 
B^.  178;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Q,  B.  217,  and  Bryan  v.  ChUd^ 
5  Exch.  Rep.  368 ;  s.  c.  19  Law  J.  Rep.  {k.  s.)  Exch.  2(54,  were  re- 
ferred to 

Barstoto,  contra.  There  is  no  intention  in  the  recent  act  to  alter  the 
existing  law  as  enacted  by  the  3  Geo.  4,  c  39,  and  therefore,  if  judg- 
ment be  signed  upon  a  warrant  of  attorney  within  twenty-one  days, 
it  supplies  the  place  of  filing.  Green  v.  Wood,  If  a  creditor  signs 
judgoient  and  issues  execution  within  the  twenty-one  days,  he  ceases 
to  be  a  creditor,  and  cannot  afterwards  be  required  to  file  an  affidavit 
of  the  execution  of  the  warrant  of  attorney.  It  is  quite  plain  that 
sect  136  of  the  Bankrupt  Consolidation  Act  is  dealing  only  with 
unregistered  warrants  of  attorney,  upon  whiefa  no  judgment  has  been 
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entered  up.  The  words  ^  in  manner  and  form "  take  in  the  whole 
mode  of  proceeding  under  3  Oteo.  4,  c.  39,  which  is  not  repealed.  It  is 
plain  that  the  words  of  the  recent  act  cannot  be  taken  literally,  otherwise 
it  would  be  sufficient  to  file  a  copy  in  any  case.  The  Irish  Bankrupt 
Act,  12  &  13  Vict,  c  107,  s.  Ill,  which  is  part  of  the  same  legislation, 
provides  that  all  pleas  of  confession,  cognovU  actionem^  &c.,  which  are 
put  on  the  same  footing  as  warrants  of  attorney,  are  to  be  denned 
void,  unless  filed  within  twenty-one  days  from  the  execution  thereof, 
or  unless  within  the  said  twenty-one  days  judgment  shall  have  been 
entered  therein.  That  clause  shows  that  the  meaning  of  the  legisla- 
ture in  sect  136,  of  the  present  act,  was  to  render  the  warrant  of 
attorney  valid  if  judgment  has  been  signed  within  twenty-one 
days. 

\Erle^  J.  In  Ireland  there  is  a  special  office  for  registering  the 
judgments,  which  there  is  not  in  England,  and  the  act  you  refer  to 
speaks  of  a  judgment  duly  registered  in  that  office.] 

It  is  plain  that  this  warrant  of  attorney  would  be  valid  against  the 
assignees  of  an  insolvent  under  the  7  &  8  Vict  c  96,  s.  20,  and  it  would 
be  an  absurdity  to  hold  that  there  is  any  difference  in  this  respect, 
,  whether  the  party  is  a  bankrupt  or  an  insolvent 

M.  Smith  was  not  called  upon  to  reply. 

Lord  Campbbll.  The  language  of  this  enactment  is  very  plain, 
and  we  cannot  put  any  forced  construction  upon  it  The  legislature 
has  said  that  where  a  warrant  of  attorney,  or  a  true  copy  thereof,  has 
not  been  filed  with  the  officer  acting  as  clerk  of  the  dockets  and  judg- 
ments in  the  Court  of  Queen's  Bench  within  twentyK>ne  days  next 
after  the  execution  thereof,  in  manner  and  form  provided  by  the  3 
<3eo.  4,  c.  39,  every  such  warrant  of  attorney  shall  be  deemed  fraud- 
ulent, null,  and  void  to  all  intents  and  purposes.  Now,  the  3  Greo.  4, 
•c.  39,  requires  that  the  warrant  of  attorney  shall,  within  twenty-one 
days  after  the  execution  thereof,  be  filed,  together  with  an  affidavit  of 
the  time  of  the  execution  thereof,  with  the  clerk  of  the  dockets  and 
judgments  in  this  court  Here  we  have  judgment  signed  within 
twenty-one  days  on  a  warrant  of  attorney  given  by  a  trader,  but  no 
affidavit  of  the  time  of  its  execution  has  ever  been  filed.  According 
to  the  literal  words  it  is,  therefore,  to  be  deemed  fraudulent  and  void. 
Mr.  Barstow  relies  on  the  words  ^'  in  manner  and  form  provided  by  the 
3  Geo.  4,  c.  39.^*  as  incorporating  the  whole  of  the  provisions  of  that 
statute.  But  I  think  they  refer  only  to  the  mode  in  which  the  act  is 
to  be  done,  viz.,  that  the  warrant  of  attorney  is  to  be  filed,  together 
with  an  affidavit  of  the  time  of  its  execution ;  they  do  not  refer  to  any 
other  act  to  be  done,  which  signing  judgment  is.  Then,  we  are 
asked  to  import  an  exception  into  the  words  of  this  clause,  becaaae 
the  object  of  the  legislature  will  be  as  well  carried  out  by  making 
the  signing  judgment  equivalent  to  filing  the  instrument  But  I  see 
no  reason  for  making  the  exception,  and  the  creditor  may  easily  file 
his  warrant  of  attorney  when  he  signs  judgment 

Patteson,  J.    The  words  of  the  12  &  13  Vict,  c  106,  s.  136,  are  ao 
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dear  and  stringent,  that  in  respect  of  transactions  with  a  bankrupt, 
if  a  warrant  of  attorney  is  not  nled  within  twenty ^one  days,  the  juag* 
ment  and  execution  cannot  be  supported.  Therefore  the  question  is, 
whether  there  has  been  a  filing  in  this  case,  where  no  affidavit  of  the 
time  of  the  execution  of  the  warrant  of  attorney  has  been  filed.  Such 
an  affidavit  is  really  of  importance,  for  if  it  be  not  filled  it  is  impoesi- 
Ue  for  any  body  searching  for  judgments  to  find  out  whether  the 
warrant  of  attorney  was  filed  within  due  time  or  not.  How  far  a 
filing  after  judgment  signed,  and  within  the  twenty-one  days,  would 
be  sufficient,  it  is  not  necessary  for  us  to  say,  because  here  there  has 
been  no  filing  at  alL 

WiGHTMAN,  J.  The  effect  of  the  defendant's  argument  would  be 
to  defeat  the  beneficial  object  of  the  clause,  the  meaning  of  which  is 
clear,  and  the  word^  of  which  are  very  strong. 

Erle,  J.  The  3  Greo.  4,  c.  39,  says,  that  the  filing  is  to  be  accom- 
panied by  TOOof  that  the  instrument  was  filed  within  twenty-one  days. 
The  New  Bankrupt  Act  says,  that  the  filing  is  to  be  in  manner  and 
form  provided  by  the  3  Geo.  4,  c.  39,  that  is,  accompanied  by  proof 
of  its  being  filed  within  the  twenty-one  days,  but  it  does  not  incor- 
porate the  alternative  of  judgment  being  signed  within  the  twenty- 
one  days.  The  Irish  act  most  strongly  confirms  this  view,  because  the 
words  used  there  are  very  different,  showing  that  the  question  was  not 
absent  from  the  mind  of  the  legislature,  and  that  a  difierent  provision 
in  this  respect  was  intended  for  the  two  countries.  In  England, 
signing  judgment  within  twenty-one  days  is  to  be  no  longer  of  avail; 
but  in  Ireland,  if  the  judgment  is  within  twenty-one  days  registered  in 
a  special  office,  it  may  supply  the  want  of  filing.  The  existence  of 
such  a  special  office  afibrds  good  reason  for  the  distinction. 

Judgment  for  the  plaintiffs. 


Phillips  v.  Hiooins.! 

Bail  Ckmrt,  Eaater  Vacalion,  May  12,  1S51. 

Arbitratum  —  Award —  Finding  on  all  the  Issues  —  Reciting  Clause 
in  Submission^  no  objection  to  be  made  for  want  of  Stamp. 

An  action  of  assumpsit  was  referred,  the  costs  to  abide  the  event  of  the  award.  The  declar- 
ation contained  two  coants.  There  were  soTcral  picas  to  the  first  count,  one  of  which  set 
«p  that  a  new  agreement  was  snbstituted  for  the  agreement  in  the  declaration.  There 
were  also  pleas  to  the  second  oonnt  The  award  was  that  *'  the  plaintiff  had  a  good  cause 
of  action  against  the  defendant,  as  stated  in  the  declaration,"  and  then  assessed  damages 
to  the  plaintiff: — 

^flU,  that  the  award  snfficienUjr  decided  all  the  issues  in  fayor  of  the  plaintiff. 

1  90  Ltw  J.  Rep.  (n.  8.)  Q.  B.  357. 
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It  is  no  objection  to  an  award  that  it  recites  a  dause  in  the  tnbmiesion  whidi  proTides  that 
documents  shall  be  admitted  in  eridence  without  a  stamp,  it  not  appearing  that  the  arbi- 
trator admitted  in  evidence  anj  unstamped  docnments. 

This  was  a  rale  calling  on  the  defendant  to  pay  two  sums  of  220/. 
and  51/.,  pursuant  to  a  rule  of  court|  the  master's  allocatur  thereon, 
and  an  award  between  the  parties. 

The  action  was  in  assumpsit.  The  declaration  contained  two 
counts :  one  alleging  a  breach  of  the  defendant's  promise  to  procure 
sufficient  security  for  money  lent  by  the  plaintiif  at  defendant's 
request  to  a  third  party ;  the  other  alleging  a  breach  of  the  defend- 
ant's promii«e  that  certain  indentures  given  as  a  security  for  such  a 
loan  were  a  sufficient  security. 

Pleas  —  First,  nan  assumpsit  to  the  whole  declaration ;  second,  to 
the  first  count,  that  the  defendant  did  produce  sufficient  security ; 
third,  to  the  first  count,  a  rescinding  of  the  agreement  by  consent 
before  breach ;  fourth,  to  the  first  count,  that  another  agreement  which 
it  set  out  was  substituted  by  consent  The  fifth  and  sixth  pleas 
were  to  the  second  count,  and  were  traverses  of  allegations  in  the 
second  count 

Issues  were  joined  on  these  pleas  before  the  order  of  reference  was 
made. 

By  a  judge's  order,  made  on  the  27th  of  July,  1849,  it  was  by  con- 
sent ordered  that  <<  all  matters  in  difference  in  this  cause  "  should  be 
referred  to  arbitration  ;  that  <<  the  costs  of  the  causa  and  of  the  refer- 
ence and  award  shall  abide  the  event  of  the  said  award,"  and  ^  that 
all  letters  written  to  or  for  or  by  or  on  behalf  of  either  party  upon 
the  subject  matter  df  and  relating  to  this  action,  and  all  deeds  or 
documents  signed  by  them  or  either  of  them,  or  forming  part  of  the 
assurance,  shall  be  admitted  as  evidence  without  reference  to  or 
requhing  stamps." 

The  award,  after  reciting  the  submission,  and  setting  out  the  last- 
mentioned  clause  of  the  submission  in  full,  proceeded  thus :  '<  I,  &C., 
having  examined  upon  oath  all  such  witnesses  as  were  produced 
before  me  by  the  said  parties  respectively,  and  having  read  all  the 
letters  and  documents  produced  before  me  by  or  on  behalf  of  the  said 
parties,  &c.,  do  award,  find,  and  adjudge  that  the  said  Walter  Phillips 
had  good  cause  of  action  against  the  said  William  Higgins,  as  stated 
in  the  declaration  of  the  said  action  so  referred  to  me  as  aforesaid, 
and  I  assess  and  award  the  damages  to  be  paid  by  the  said  de- 
fendant to  the  said  plaintiff  on  the  said  action  at  the  sum  of  200/L 

Skinner  showed  cause.  First,  the  clause  in  the  submission  that 
unstamped  documents  shall  be  received  in  evidence,  is  illegal  and 
void  as  contrary  to  public  policy.  It  is  recited  in  the  award,  and  the 
award,  therefore,  is  void  also.  It  must  be  presumed  that  the  arbitra- 
tor acted  upon  it  The  award  recites  that  he  read  the  letters  and 
documents  put  in  evidence.  Secondly,  the  award  does  not  sufficiently 
decide  all  the  issues.  The  award  says  that  the  plaintiff  had  a  good 
cause  of  action  against  the  defendant     It  does  not  say  when.    It 
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may  be  before  the  time  when  the  substitated  agreement,  as  mentioned 
in  the  fourth  plea,  was  entered  into. 

[  Wightman^  J.  Surely  the  award  must  be  held  to  mean  that  the 
plaintiff  had  good  cause  of  action  at  the  time  of  action  brought] 

The  costs  of  the  action,  reference,  and  award  are  to  abide  the  event. 
It  is  necessary,  therefore,  that  each  issue  be,  if  not  specifically,  at  least 
substantially  decided.  Here  the  award  simply  is,  that  the  plaintiff 
has  a  good  cause  of  action  against  the  defendant  That  is  in  effect 
an  award  that  on  one  or  other  of  the  counts  the  plaintiff  has  a  good 
cause  of  action,  it  is  uncertain  on  which.  It  is,  therefore,  uncertain 
how  the  issues  have  been  decided.  The  reference  of  a  ^  cause,''  and 
of  ^  all  matters  in  the  cause,"  amounts  to  the  same  thing.  Hobson 
V.  Stewartj  4  Dowl.  &  L.  P.  C.  689 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B. 
145.  The  cases  show  that  the  award  is  insufficient  Bourke  v. 
lAoyd^  10  Mee.  &  W.  650 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  4. 
Pea/rson  v.  Archbold,  11  Id.  477 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch. 
308.  Kilbum  v.  EUbum,  13  Mee.  &  W.  671 ;  s.  c.  14  Law  J.  Rep. 
(n.  8.)  Exch.  160.  Sttmehewer  v.  Farrar^  6  Q.  B.  Rep.  730 ;  s.  c.  14 
Law  J.  Rep.  (n.  s.)  Q.  B.  122.  Wilcox  v.  Wilcox,  4  Exch.  Rep. 
500 ;  s.  c  19  Law  J.  Rep.  (n.  s.)  Exch.  27.  Oresmck  v.  Harrison^ 
1  L.  M.  &  P.  721 ;  s.  c.  1  Eng.  Rep.  384.  If  the  award  is  doubtful,  the 
court  will  refuse  the  rule. 


W.  H.  Cooke,  ( T.  Jones  with  him,)  in  support  of  the  rule  as  to  the 
second  point  The  award  is  sufficient  The  true  rule  is  laid  down 
in  Wilcox  V.  Wilcox,  by  Parke,  B.  A  verdict  for  the  plaintiff  means 
on  all  the  issues  for  which  a  jury  can  find  for  the  plaintiff.  The 
award  that  the  plaintiff  has  good  cause  of  action  against  the  defend- 
ant, as  stated  in  the  declaration,  must  mean  an  award  in  the  plain- 
tiff's  favor  on  both  counts.  There  has  been  no  difficulty  felt  here. 
The  master  has  taxed  the  costs.  (He  was  here  stopped  by  the 
court) 

WioHTMAN,  J.  I  do  not  entertain  any  reasonable  doubt  in  this 
case.  Two  objections  have  been  made.  One,  that  the  recital  in  the 
a'ward  of  the  clause  of  the  submission  respecting  the  admission  in 
evidence  of  unstamped  documents  renders  the  award  void.  Assuming 
that  the  objection  to  that  clause  of  the  submission  be  good,  there  is 
here  no  ground  for  the  making  any  objection  to  the  award  on  this 
account,  as  it  does  not  appear  that  any  unstamped  document  was 
admitted  in  evidence.  The  second  objection  is,  that  the  award  does 
not  decide  the  issues  in  the  action.  When  the  costs  of  the  action 
are  to  abide  the  event  of  the  award,  it  is  no  doubt  the  duty  of  the 
arbitrator  to  determine  on  each  issue.  But  there  are  several  cases 
which  determine  that  it  is  not  necessary  for  an  arbitrator  to  award 
specifically  on  each  issue,  if  the  award,  by  necessary  intendment, 
decides  on  each  issue.  The  question  then  here  is,  whether  by  neces- 
sary intendment  the  arbitrator  has  not  found  on  all  the  issues  in 
favor  of  the  plaintiff.  If  the  arbitrator  had  awarded  simply  that  the 
plaintiff  had  a  good  cause  of  action  against  the  defendant,  it  might 
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have  been  said  that  possibly  the  plaintiff  had  a  good  cause  of  actioa 
on  the  first  count,  but  none  as  to  the  second ;  but  the  award  here 
says  that  the  plaintiff  had  good  cause  of  action  against  the  defend* 
ant^  '^  as  stated  in  the  declaration."  That,  by  every  reasonable  in- 
tendment of  language,  must  mean  on  the  Whole  declaration,  and  I 
think  it  equivalent  to  a  finding.that  the  plaintiff  had  a  good  cause  of 
action  on  all  the  count.8  in  the  declaration.  The  case,  therefore, 
seems  to  me  to  fall  within  the  cases  to  which  I  have  referred,  and  to 
be  by  reasonable  intendment  a  sufficient  decision  on  all  the  issues. 

Rule  absolute. 


In  re  Banks  &  another  v.  Rbbbeck.^ 

BaU  Coart,  Trinity  Tenn,  May  9  and  16,  1851. 

Prohibition— 9  Sf  10  Vict  c.  95,  s.  122  — Relation  of  Laniard  and 

Tenant 

The  cases  contemplated  by  the  122d  section  of  the  9  &  10  Vict,  c  95,  arc  only  those  in  which 
the  relation  of  landlord  and  tenant  exists. 

By  an  agreement,  in  writing,  R.  sold  a  house  to  S.  for  150/.;  the  house  was  to  be  conveyed 
upon  Sie  payment  of  that  snm ;  but  in  the  mean  time,  and  until  the  payment,  a  weekly  imt 
was  reserved.  S.  afterwards  married  the  defendant  The  j^rchase  money  was  saitsiiod. 
and  R.  died.  The  executors  then  proceeded  in  the  county  court  against  the  defendant,  to 
recover  possession  of  the  house :  — 

fftidj  on  an  application  for  a  prohibition,  that  the  relation  of  landlord  and  tenant  did  not 
exist,  and,  therefore,  that  the  case  was  not  within  the  182d  section. 

This  was  a  rule  calling  upon  the  plaintifTs  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  to  prohibit  the  judge  of  the  White- 
chapel  County  Court  of  Middlesex,  the  high  bailiflf,  and  other  officers 
of  the  said  court  from  further  proceeding  in  a  plaint  or  action  in  that 
court  between  the  plaintiffs  and  defendant,  and  from  carrying  into 
execution  or  otherwise  giving  effect  to  the  judgment  therein. 

The  following  facts  appeared  from  the  affidavits:  In  1844,  Benjamin 
Rebbeck  the  elder,  the  father  of  the  defendant,  demised,  by  agreement, 
in  writing,  a  house  to  Hannah  Miranda  Service,  on  a  weekly  tenancy. 
In  1846,  she  pnarried  the  defendant,  and  in  contemplation  of  that 
marriage  the  following  agreement  was  then  entered  into:  "  Memoran* 
dum.  Mr.  Benjamin  Rebbeck,  of,  &c.,  agrees  with  Hannah  Miranda 
Service,  of,  &c.,  to  sell  her  a  freehold  house  and  premises,  No.  3  Rose 
Terrace,  Globe  Road,  now  in  her  occupation,  for  the  snm  of  150^,  and 
upon  paymenl;  of  the  same  the  said  Benjamin  Rebbeck  hereby  agrees, 
for  himself,  &c.,  to  give  a  ^ood  title  to  the  said  house  and  premises, 
and  to  execute  all  proper  deeds  and  writings,  for  conveying  the  said 
house  and  premises  to  the  said  Hannah  Miranda  Service,  her  heirs, 
&c.;  but  until  the  said  sum  of  150/.  is  paid,  the  said  Hannah  Miranda 
Service  further  agrees,  for  herself,  &c.,  to  pay  the  said  Benjamin  Reb- 

^™^^'*^^~'"  '  ^^^.»^^.—  Ill  I  .^^— ^M^»^— ^—^^_     lip».  ^f—    M        11.  I  l«ll  1^ 
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beck,  &C.,  the  sum  of  8^.  per  week,  weekly,  and  every  week,  for  the 
said  house  and  premises,  the  8s,  weekly  to  be  in  part  payment  of  the 
above  amount"  It  was  further  sworn  that  the  whole  of  the  150L 
mentioned  in  the  above  agreement  had  been  satisfied  prior  to  the  de- 
cease of  Rebbeck  the  elder,  partly  by  the  weekly  payments  of  8«.,  and 
partly  by  a  set-off  of  a  sum  of  money  due  from  Rebbeck  the  elder  to 
the  defendant ;  but  no  conveyance  of  the  premises  had  been  executed. 
Rebbeck  the  elder  died  in  January  of  the  present  year,  leaving  a  will, 
whereby  he  gave  all  his  real  and  personal  estate  to  the  plaintiffs, 
upon  certain  trusts.  A  notice,  dated  the  17th  of  last  March,  was 
given  by  the  plaintiffs  to  the  defendant  to  quit  and  deliver  up  posses- 
sion on  the  31st  of  that  month.  Proceedings  were  then  taken  in  the 
Whitechapel  County  Court  under  the  122d  section  of  the  9  &  10  Vict 
c.  95,  and  a  summons  issued  on  the  4th  of  April.  The  plaintiffs  at 
the  hearing  contended  that  they  had  a  right  to  recover  the  premises 
in  question  under  the  agreement  of  tenancy  of  1844,  such  tenancy 
having  been  duly  determined  by  a  notice  to  quit;  whUst,  on  the  part 
of  the  defendant,  it  was  urged  that  such  agreement  was  determined 
and  superseded  by  the  subsequent  one  of  1846 ;  and  as  the  whole  of 
the  purchase  money  had  been  paid,  he  ought  not  to  be  turned  out  of 
possession.  The  judge  made  an  order  that  possession  of  the  premises 
should  be  delivered  up  to  the  plaintiffs,  but  stayed  the  execution  of 
such  order  till  the  fifth  day  of  the  present  term,  in  order  to  give  the 
defendant  an  opportunity  of  coming  to  this  court 

Barnard  showed  cause.  Admitting  that  the  purchase  money  was 
paid,  still  there  is  no  legal  title  in  the  defendant  Doe  d.  HiaU  and 
others  v.  Miller j  5  Car.  &  P.  595.  According  to  that  case,  which  in 
its  circumstances  was  similar  to  the  present,  the  defendant  would  be 
a  mere  tenant  at  will ;  the  notice  to  quit  would  determine  that  tenancy, 
and  the  plaintiffs  could  recover  possession.  The  sufficiency  of  the 
notice  to  quit  was  a  question  on  which  the  decision  of  the  county 
court  judge  was  conclusive.     Fearon  v.  Norvall^  13  Jur.  325. 

Hawkins^  in  support  of  the  rule.  The  tenaucy,  if  any  existed  at  all, 
was  not  such  as  would  justify  the  judge  in  interfering.  The  proper 
construction  of  the  122d  section  was,  that  if  title  at  all  came  in  ques^ 
tion,  then  the  judge  would  be  ousted  of  his  jurisdiction.  Jones  v. 
Owenj  5  Dowl.  &  L.  669.  The  122d  section  only  applies  where  the 
relation  of  landlord  and  tenant  exists,  not  where  a  party  is  in  posses- 
sion by  sufferance.  By  the  agreement  the  house  was  sold  for  150^, 
and  the  tenancy,  if  any,  was  only  to  last  till  that  sum  was  paid. 
Now,  it  was  not  disputed  that  the  150/  had  not  been  paid  and  satis- 
fied to  Rebbeck  the  elder  before  his  death.  The  defendant  was 
therefore  entitled  to  have  a  conveyance  of  the  property,  and  to  treat 
the  premises  -as  his  own ;  and  this  was  quite  sufficient  to  oust  the 
county  court  judge  of  his  jurisdiction.  The  question  for  the  judge  to 
determine  was,  not  whether  there  was  a  good  legal  title,  but  whether 
title  at  all  was  involved  in  the  matter  before  him.  The  plaintiffs  must 
bring  themselves  within  the  position  of  landlords,  or  there  was  no 
jurisdiction  in  the  county  court  q^^^  ^^^  i^i^ 
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May  16.  Wightman,  J.,  now  delivered  judgment  This  was  an 
application  for  a  prohibition  -to  the  Whitechapei  County  Court,  upon 
the  ground  of  this  being  a  case  in  which  the  county  court  had  no  ju- 
risdiction. The  plaintiffs  sought  to  recover  possession  of  a  house  by 
taking  proceedings  in  the  county  court  under  the  122d  section  of  the 
act,  by  which  it  is  enacted,  '<  that  when  and  so  soon  as  the  term  and 
interest  of  the  tenant  of  any  house,  land,  or  other  corporeal  heredita- 
ment  where  the  value  of  the  premises,  or  the  rent  payable  in  respect 
of  such  tenancy,  did  not  exceed  the  sum  of  50^.  by  the  year,  and  upon 
which  no  fine  shall  have  been  paid,  shall  have  ended,  or  shall  have 
been  duly  determined  by  a  legal  notice  to  quit,  and  such  tenant,  or  (if 
such  tenant  do  not  actually  occupy  the  premises,  or  occupy  only  a 
part  thereof,)  any  person  by  whom  the  same,  or  any  part  thereof,  shall 
be  then  actually  occupied,  shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises,  or  of  such  part  thereof  respectively,  it  shall 
be  lawful  for  the  landlord  or  his  agent  to  enter  a  plaint  in  the  county 
court,''  &c.  (His  lordship  then  stated  the  facts  of  the  case.)  The 
judge  of  the  county  court  decided  that  the  title  did  not  come  into 
question,  and  that  the  relation  of  landlord  and  tenant  existed.  It 
seems  to  me,  under  all  the  circumstances  of  this  case,  that  after  the 
agreement  of  1846,  which  was  for  the  purchase  of  the  house,  the  occu- 
pation was  under  that  agreement,  and  not  under  the  first  Although 
the  payment  of  the  purchase  money  gave  no  title,  yet  the  rent  there- 
upon ceased ;  the  detendant  would  then  be  in  occupation  as  purchaser, 
and  the  ordinary  relation  of  landlord  and  tenant  would  not  exist 
This  case  falls  within  the  principle  of  Jones  v.  Owen^  in  which  Patte- 
son,  J.,  held,  that  the  122d  section  manifestly  contemplates  cases 
where  the  ordinary  relation  of  landlord  and  tenant  exists.  Taking 
this,  therefore,  to  be  the  proper  construction  of  the  section,  I  think  the 
case  is  not  within  the  jurisdiction  of  the  county  court ;  and  the  rule 
must  be  absolute.  jj^  absolvte. 
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Reg  IN  A  V.  Coward.' 

Easter  Term,  April  26,  1851. 

Municipal  Corporation —  Town  Councillor —  Votinff  Paper —  Wrong 
Description  of  Place  of  Abode  —  5^6  WilL  4,  c.  76,  s.  142. 

At  the  election  of  a  town  councillor,  a  candidate,  whose  place  of  residence  was  **  Newmarket 
Road,"  was  described  in  the  Toting  papers  as  of  **  GonviUe  Place."  "  Gonville  Place " 
was  situated  in  a  ditTcrcnt  ward  from  "Newmarket  Rood,"  bat  had  until  a  few  days  pre- 
Tious  to  the  election  been  the  residence  of  the  candidate :  — 

Seldf  that  that  was  not  an  inaccurate  description  of  a  place  stated  in  a  voting  paper  which 
was  cured  by  sect  142  of  the  5  ft  6  Will.  4,  c.  76,  which  applies  only  to  the  inaccurate 
description  of  a  right  place,  not  to  the  accurate  description  of  a  wrong  place. 

Information  in  the  nature  of  a  quo  warranto  requiring  the  de- 
fendant to  show  by  what  authority  he  claims  to  have,  use,  and  enjoy 
the  office  of  a  councillor  of  the  borough  of  Cambridga 

Plea  —  That  the  said  borough  was,  by  virtue  of  the  5  &  6  Will.  4, 
c  76,  divided  into  five  wards,  one  of  which  is  called  the  East  Bam- 
well  Ward.  That  an  election  of  two  councillors  for  the  said  ward 
of  East  Barnwell  took  place  on  the  1st  of  November,  1849,  and  that 
the  defendant  was  then  elected  one  of  the  councillors  for  the  said 
ward,  and  made  the  requisite  declaration,  &c. 

Replication  —  That  the  burgesses  of  the  said  ward,  who,  to  the 
number  of  two  hundred  and  thirty-one,  voted  for  the  defendant  to 
be  one  of  the  councillors  of  the  said  borough,  and  by  whose  votes  it 
is  in  and  by  the  said  plea  supposed  that  the  defendant  was  elected  to 
be  one  of  such  councillors,  so  voted  for  the  defendant  to  be  one  of 
such  councillors  by,  on  that  occasion  delivering,  and  for  the  purpose 
of  so  voting  on  that  occasion  delivered,  voting  papers  in  that  behalf 
to  J.  E.  L.,  C.  A.,  and  J.  W.,  who  were  aldermen  appointed  as  as- 
sessors. And  that  the  said  voting  papers,  which  on  the  occasion  last 
aforesaid  were  delivered  as  aforesaid  for  the  purpose  of  on  that  occa- 
sion voting  for  the  defendant  to  be  one  of  the  councillors  of  the  said 
borough,  did  not,  nor  did  any  of  them,  contain  the  place  of  abode  of 
the  defendant,  being  the  person  for  whom  the  last-mentioned  bur- 
gesses voted  as  aforesaid  to  be  one  of  the  councillors  of  the  said 
borough.  And  that  the  said  voting  papers  contained  erroneous,  false, 
and  untrue  statements  of  the  place  of  abode  of  the  defendant,  and 
stated  as  the  place  of  his  abode  what  was  not  in  fact  the  place  of  his 
abode,  in  this,  to  wit,  that  the  place  of  the  abode  of  the  defendant 
was  and  is  in  and  by  a  certain  number,  to  wit,  seven  of  the  said 
voting  papers,  stated  to  be  '^  Gonville  Place ; "  in  and  by  a  certain 
other  number,  to  wit,  six  of  the  said  voting  papers,  stated  to  be 
<*  Gonville  Place,  in  Cambridge ; "  in  and  by  a  certain  other  number, 
to  wit,  one  of  the  said  voting  papers,  stated  to  be  <<  Gonville  Place, 
Cambridge ; "  and  in  and  by  the  residue,  to  wit,  two  hundred  and 
seventeen  of  the  said  voting  papers,  stated  to  be  "  Gh>nville  Place,  in 
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the  said  borough."  Whereas  in  truth  and  in  fact  the  place  of  abode 
of  the  defendant  before  and  at  the  time  when  the  said  burgesses  of 
the  said  East  Barnwell  Ward  assembled  themselves  as  in  the  said 
plea  mentioned,  and  before  and  at  the  time  of  the  delivering  of  the 
said  voting  papers  to  the  said  J.  E.  L.,  C.  A.,  and  J.  W.,  as  aforesaid, 
and  also  at  the  time  of  the  defendant  being  as  in  and  by  the  said 
plea  is  supposed  elected  as  aforesaid,  was  at  Newmarket  Road,  in 
the  said  borough  of  Cambridge,  and  not  at  Gonville  Place  aforesaid, 
or  elsewhere  than  at  Newmarket  Road  aforesaid.  And  that  Gonville 
Place  aforesaid  was  before  and  at  the  time  of  the  delivery  of  the 
said  voting  papers,  and  of  the  said  supposed  election  of  the  defend* 
ant,  and  still  is  situated  in  East  Barnwell  Ward ;  and  that  New- 
market Road  aforesaid  was  not  at  the  time  of  the  delivery  of  the 
said  voting  papers,  or  of  the  said  last-mentioned  election,  nor  is  now 
situated  in  the  said  East  Barnwell  Ward,  but  then  was  and  still  is 
situated  in  another  and  different  ward,  to  wit,  a  certain  ward  called 
and  known  by  the  name  of  West  Barnwell  Ward,  the  same  being 
one  of  the  wards  into  which  the  said  borough  of  Cambridge  was 
divided,  &c.  And  that  Gonville  Place  aforesaid  was  at  the  time  of 
the  delivery  of  the  said  voting  papers,  and  of  the  said  last*mentioned 
election,  distant,  divers,  to  wit,  two  thousand  yards  from  Newmarket 
Road  aforesaid.  And  that  Gonville  Place  aforesaid  was  not  then 
nor  is  now  the  same  place  with  or  as  Newmarket  Road  aforesaid, 
but  then  was  and  still  is  another  and  different  place. 

Rejoinder,  that  the  said  Gonville  Place  had  been  and  was  the 
place  of  abode  of  him,  the  said  defendant,  for  a  long  period  of  time, 
to  wit,  three  vears  next  before  and  up  to  and  until  a  short  time,  to 
wit,  twenty  davs  before  the  said  election ;  and  that  the  same  Gon- 
ville Place  beK)re  and  at  the  time  of  the  said  election  and  the  said 
delivering  of  the  said  voting  papers  was  commonly  understood,  that 
is  to  say,  in  and  through  the  said  borough  to  continue  and  be  the 
place  of  abode  of  him,  the  defendant^  and  that  the  said  several 
descriptions  of  the  defendant  in  the  said  several  voting  papers  so 
delivered  as  aforesaid,  written  and  contained,  as  the  person  voted  for 
as  aforesaid,  that  is  to  say,  by  the  Christian  name  and  surname  as 
aforesaid,  with  the  place  of  abode  and  description  of  him,  the  defend- 
ant, as  aforesaid,  at  the  time  of  the  said  election  and  the  delivering 
of  the  same  voting  papers,  were  respectively  such  descriptions  of  him, 
the  defendant,  by  the  Christian  name  and  surname,  with  the  place  of 
abode  and  description  of  him,  the  defendant,  as  to  be  and  as  then 
were  commonly  understood  in  and  throughout  the  said  borough,  to 
wit,  as  descriptions  of  him,  the  defendant,  by  his  Christian  name  and 
surname,  with  his  place  of  abode  and  description. 

Demurrer  to  the  rejoinder,  on  the  grounds  that  it  is  admitted  by 
the  rejoinder  that  the  said  voting  papers  did  not  contain  the  place  of 
abode  of  the  defendant,  and  were  bad,  insufficient,  invalid,  and  void 
yoting  papers ;  and  that  according  to  and  by  virtue  of  the  statute, 
&c,  the  same  and  also  the  said  supposed  election  of  the  defendant 
were  altogether  invalid  and  void.  And  that  the  fact,  that  the  said 
Gonville  Place  was  the  place  of  abode  of  the  defendant  as  in  the  re- 
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joinder  mentioned,  and  for  the  time  therein  in  that  behalf  mentionedi 
and  that  the  said  Gonville  Place  before  and  at  the  time  of  the  said 
alleged  election,  &c.,  was  commonly  understood,  that  is  to  say,  in  and 
throughout  the  said  borough  to  continue  and  be  the  place  of  abode 
of  the  defendant,  and  that  the  said  several  descriptions  of  the  defend- 
ant,  in  the  said  several  voting  papers  so  delivered  as  aforesaid,  written 
and  contained,  as  the  person  voted  for  as  aforesaid,  were  respectively 
such  descriptions  of  him,  the  defendant,  by  the  Christian  name  and 
surname,  with  the  place  of  abode  and  description  of  him,  the  defend- 
ant, as  to  be  and  as  then  were  commonly  understood  in  and  through- 
out the  said  borough,  to  wit,  as  descriptions  of  him,  the  said  defend- 
ant, by  his  Christian  name  and  surname,  with  his  place  of  abode  and 
description,  are  not  sufficient  to  render  the  said  voting  papers,  or  any 
of  them,  or  the  said  supposed  election  of  the  defendant,  good,  validi 
or  sufficient  That  by  the  said  rejoinder  it  is  alleged  that  the  said 
Gronville  Place  had  been  and  was  the  place  of  abode  of  him,  the 
defendant,  for  three  years  next  before  and  up  to  and  until  twenty 
days  before  the  said  election,  which  is  a  doubtful,  ambiguous,  and 
uncertain  averment,  upon  which  no  definite,  certain,  material,  or 
proper  issue  can  be  taken.  And  also,  that  it  is  uncertain  whether  th6 
defendant  by  his  rejoinder  intends  to  aver  that  Gonville  Place  had 
been  his  abode  up  to  and  until  the  time  of  the  said  election,  or 
only  up  to  and  until  the  commencement  of  a  short  time  before  the 
said  election;  and  if  the  defendant  means  to  allege  that  Gonville 
Place  had  been  his  place  of  abode  up  to  and  until  the  time  of  the 
said  election,  then  he  should  have  traversed  so  much  of  the  replica- 
tion secondly  above  pleaded,  as  is  inconsistent  with  and  contrary  to 
such  an  allegation,  &c. 
Joinder  in  demurrer. 

Watsonj  in  support  of  the  demurrer.  The  question  is,  whether  the 
description  of  the  place  of  abode  of  the  defendant  was  sufficiently 
stated  in  the  voting  papers.  That  it  was  not  accurately  stated  is 
plain,  because  it  appears  that  he  resided  at  Newmarket  Road  instead 
of  at  Gonville  Place,  and  that  these  two  places  are  in  different  wards. 
Therefore,  the  5  &  6  Will.  4,  c.  76,  s.  32,  is  not  complied  with,  which 
requires  the  voting  paper  to  contain  the  Christian  names  and 
surnames  of  the  persons  voted  for,  with  their  respective  places  of  abode 
and  descriptions.  But  reliance  will  be  placed  by  the  defendant  on 
sect  142,  which  provides  <<  that  no  misnomer  or  inaccurate  description 
of  any  person,  body  corporate,  or  places  named  in  any  voting  paper 
required  by  the  act,'  shall  hinder  the  full  operation  of  the  act  with 
respect  to  such  person,  body  corporate,  or  place,  provided  that  the 
description  of  such  person,  body  corporate,  or  place  be  such  as  is 
commonly  understood."  But  that  question  does  not  apply,  as  this 
is  not  a  misnomer  or  inaccurate  description.  It  is  an  accurate  de- 
scription of  a  wrong  place.  In  The  Queen  v.  DeighUm^  5  Q.  B.  Rep. 
896 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  241,  the  voting  paper  stated 
the  place  of  business,  instead  of  the  place  of  abode  of  the  candidate. 
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and  it  was  held  that  it  was  an  untrae  description,  and  not  cared  by 
sect  142.  Sheldon  v.  Flatcher,  5  Com.  B..Bep.  14;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  C.  p.  34,  is  to  the«same  effect  upon  the  words  of  the  Regis- 
tration Act,  which  are  precisely  similar  to  those  in  this  act 

Cowlings  contra.  The  rejoinder  alleges  that  the  description  of  the 
defendant  in  the  voting  paper  was  such  as  was  commonly  under^ 
stood.  It  must,  therefore,  be  taken  on  this  demurrer  that  every  voter 
understood  he  was  voting  for  the  defendant  The  defendant  had,  in 
fact,  resided  in  Gk>nviUe  Place  until  just  before  the  election,  and  it 
cannot  be  said  because  a  candidate  changes  his  abode  the  day  before 
the  election,  that  his  election  will  be  invalid,  when  it  is  clear  that  he 
was  the  person  intended.  That  would,  in  effect,  disfranchise  all  the 
voters  who  were  not  aware  of  his  change  of  residence.  This  is,  in 
truth,  a  faisa  detnonstratio.  Sect  32  does  not  refer  to  the  qualifica- 
tion, but  to  the  identification  of  the  candidate,  and  the  word  <^  descrip- 
tion ''  there  means  the  same  as  what  is  commonly  termed  '<  addition," 
the  omission  of  which  is  immateriaL  It  is  required  that  the  name 
and  place  of  abode  should  be  truly  stated,  but  to  provide  for  mistakes 
in  respect  of  those  matters  sect  142  is  added,  which  enacts  that  the 
election  shall  be  valid  if  the  .description  be  such  as  is  commonly 
understood.  The  word  ^  description  "  there  is  not  used  in  the  same 
narrow  sense  as  in  sect  32,  but  it  includes  every  inaccuracy  either  in 
name  or  place  of  abode. 

[  Wig/Uman^  J.  It  is  "  description  of  any  person,  body  corporate,  or 
place."     You  confine  it  to  description  of  the  person. 

PaUesony  J.  There  is  no  inaccurate  description  of  the  place,  be- 
cause "  Gonville  Place  "  is  an  accurate  description  of  a  place.  You 
want  to  make  the  place  of  abode  a  part  of  the  description  of  the 
person.] 

The  word  <<  misnomer  "  shows  that  the  word  '^  description  "  cannot 
be  confined  as  suggested  on  the  other  side.  Suppose  a  man's  name 
be  Josiah,  and  he  is  voted  for  as  Joseph,  surely  that  would  be  cured 
as  a  misnomer,  and  yet  it  cannot  be  said  that  Josiah  is  an  inaccurate 
way  of  describing  Joseph.  It  is  a  wrong  name,  and  yet  it  is  cured. 
So  it  is  sufficient  u  the  wrong  place  is  given,  provided  the  description  of 
the  candidate  be  such  as  is  commonly  understood.  Haslope  v.  Tftome, 
1M.&S.103;  Eol/ey.  iSwowii,  1  Mee.  &  W.  306 ;  s.  c.  5  Law  J.  Rep. 
(n.  s.)  Exch.  168,  and  Hill  v.  Harvey,  4  Dowl.  P.  C.  163.  The  Queen 
V.  Deighton  arose  out  of  the  election  of  an  alderman  under  the  7  WUl. 
4,  &  1  Vict  c.  78,  s.  14,  which  neither  contains  any  clause  like  sect  142 
of  the  5  &  6  Will  4,  c  74,  nor  incorporates  that  act  The  observation 
in  Sheldon  v.  Flatcher  was  a  mere  obiter  dictum,  not  part  of  the  judg- 
ment, and  besides,  there  the  mistake  being  in  the  description  of  the 
objector  more  weight  would  be  given  to  it  But  the  replication  is 
bad  in  point  of  form.  It  should  have  stated  that  this  description  was 
untrue,  and  also  that  it  was  not  such  as  could  be  commonly  under- 
stood. Sect  142  is  not  a  proviso,  but  an  interpretation  clause,  to  be 
taken  as  part  of  sect  32. 
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[  Wi^htmanj  J.  It  is  hardly  possible  that  Gonville  Place  and  New- 
market Road  could  be  commonly  understood  as  being  the  same  place, 
for  the  replication  avers  that  they  are  ii>  different  wards.] 

Such  an  averment  is  mere  surplusage,  and  is  not  in  issue*  1  Wms. 
Saund.  233,  b.  Lawton  v.  Hickman^  9  Q.  B.  Rep.  588 ;  s.  c  16  Law  J. 
Rep.  (n.  8.)  Q.  B.  20,  24. 

Watson^  in  reply,  referred  to  The  Queen  v.  Hammond.  ^ 

Patteson,  J.  9  The  replication  is  good,  because  it  proceeds  on  the 
supposition  that  the  description  is  entirely  wrong.  No  person  could 
mistake  what  <<  Gonville  Place '' means ;  but  it  is  a  wrong  place  of 
abode  instead  of  a  mere  false  description,  and  is  not  a  case  within 
sect  142.  If  so,  there  could  be  no  necessi^  for  negativing  any  thing 
provided  in  that  section.  Then,  the  rejoinder  seeks  to  bring  it 
within  that  section,  by  saying  that  this  is  a  description  by  which  the 
person  voted  for  would  be  well  known,  and  treating  it  as  an  inaccu- 
rate description  of  the  person.  The  question  is,  What  is  the  meaning 
of  that  section  ?  whether  we  are  to  hold  that  the  place  of  abode  is 
part  of  the  description  of  the  person  voted  for,  or  rather,  as  it  seems 
to  me,  that  there  must  be  a  description  of  the  person  and  of  his  place 
of  abode  ?  Reading  sect  142  thus,  reddendo  singula  singulis^  no  in- 
accurate description  of  any  person,  or  of  any  body  corporate,  or  of  any 
place,  is  to  prevent  the  full  operation  of  the  act  with  respect  to  such 
person,  body  corporate,  or  place.  This  is  not  an  inaccurate  descrip- 
tion of  the  real  place  of  abode,  but  it  is,  in  truth,  an  accurate  descrip- 
tion of  a  wrong  place.     Therefore  the  demurrer  must  prevail 

WiGHTMAN,  J.    By  sect  32,  the  voter  is  to  deliver  in  a  voting 


1  The  i^uEEif  V.  HiMMOirp.* 
January  29,  1851. 

This  was  a  rule  nm  for  a  qt»  waranio  for  exercising  the  office  of  town  councillor 
of  the  borough  of  Great  Yarmouth.  The  objection  to  the  election  of  the  defendant 
was,  that  he  was  described  in  the  votiujg  papers  bb  "  of  Church  Road,  Gorleston, 
miller,"  his  residence  being,  in  fact,  in  High  Street,  Gorleston.  The  mill  where  he 
carried  on  his  business  was  within  a  few  paces  of  his  residence,  but  it  abutted  on  an 
unfrequented  road  called  Church  Road. 

(yMalky  showed  cause,  and  contended  that  this  was  such  a  misdescription  as  was 
cured  by  secL  142,  and  cited  Hadopt  v.  Thomt. 

Wdshy,  in  support  of  the  rule,  referred  to  7^  Queen  v.  Deighiorif  and  Shddan  v. 
Itakher. 

Per  Curianu  If  this  had  been  described  as  Church  Row,  instead  of  Church  Roadf 
it  might  have  been  cured,  but  this  is  a  description  of  a  wrong  place. 

Rule  ahsoluie. 
9  Lord  Campbell,  C.  J.,  was  sitting  in  the  court  for  Crown  Cases  Reserved. 


•  20  Law  J.  Rep.  (n.  s.)  Q.  B.  9G2. 
26* 
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paper  containing  the  Christian  names  and  surnames  of  the  persons 
for  whom  he  votes,  with  their  respective  places  of  abode  and  descrip- 
tions. Three  things  are  to  be  stated,  and  it  is  admitted  that  the 
omission  of  any  one  of  them  would  be  fatal.  But  it  is  argued  that 
if  the  place  of  abode  is  not  truly  stated,  but  some  other  place  is 
put  down  in  the  voting  paper,  this  is  an  inaccuracy  which  may  be 
cured  by  sect  142,  if  the  description  be  such  as  would  be  commonly 
understood.  Now,  that  section  speaks  of  an  inaccurate  description 
of  a  person,  referring  to  the  first  and  third  of  the  requurements  in 
sect  32.  It  then  speaks  of  an  inaccurate  description  of  any  place 
named  in  the  schedule,  or  in  any  voting  paper,  thus  clearly  distin- 
guishing between  the  person  of  the  candidate  and  the  place  which 
is  described  as  his  place  of  abode.  Therefore,  reddendo  'singula  sinr 
guliSj  if  this  be  an  inaccurate  description  of  the  person,  or  of  the  place 
which  is  stated  in  the  voting  paper,  it  will  not  vitiate,  provided  the 
description  of  such  person  or  place  be  commonly  understood.  If  this 
had  been  an  inaccurate  description  of  the  place,  such  as  by  writing 
"  road  "  for  "  row,"  or  the  like,  it  might  have  been  cured.  But  the 
place  is  truly  described  as  Gonville  Place,  which  is  not  the  true  place 
of  abode. 

Erle,  J.  The  voter  is  required  to  state  the  place  of  abode  of  the 
candidate,  which  in  this  case  was  the  Newmarket  Road.  The  place 
actually  steted  was  Gonville  Place,  and  it  is  clear  that  this  is  not  a 
compliance  with  the  act  But  it  is  said  that  this  is  sufficient,  because 
Gonville  Place  was  at  some  previous  time  the  place  of  abode  of  the 
candidate,  and  that  many  people  thought  he  was  still  living  there,  and 
therefore  that  the  description  was  commonly  understood  so  as  to 
make  sect  142  apply.  But  I  think  the  words  <'  description  of  any 
person "  do  not  apply  to  the  place  of  abode,  as  predicating  that  a 
man  has  his  dwelling  there,  but  to  the  Christian  and  surname  of  the 
candidate.  An  inaccurate  description  of  the  place  can  only  occur 
where  the  accurate  description  is  known  to  the  person  signing,  and 
he  intends  to  put  that  description,  but  fails  to  do  so.  Here  the  voter 
did  not  mean  te  say  the  candidate  resided  in  the  Newmaricet  Road, 
but  at  Gonville  Place,  which  he  had  left  I  am  very  unwilling  to  put 
any  construction  upon  the  statute  which  would  defeat  its  object, 
unless  we  are  obliged  to  do  so.  I  find  a  judgment  like  this  by  Maule, 
J.,  in  EbsworUh  v.  Fairer^  1  Lutw.  Regist  Ca.  517,  where  he  says,  "  I 
conceive  the  words  <  commonly  understood '  must  be  taken  to  apply 
to  cases  where  the  description  given  would  in  its  popular  sense  con* 
vey  precisely  the  same  meaning  as  if  the  more. accurate  and  legal 
description  bad  been  employed ;  as  where  a  person  describes  a  parish 
by  some  popular  name,  or  where  a  part  of  a  name  is  omitted  in  some 
place."  Newmarket  Road  is  the  place  to  be  described;  Gonville 
Place  is  not  an  accurate  mode  of  describing  that  place. 

Judgment  for  the  crown. 
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•     Holt  v.  Daw.* 

Easter  Tacatioii,  May  13,  1851. 

Pleading  —  Right  of  Way —  CertairUy. 

To  a  declaration  in  trespesii  ouors  damwn  fng^  the  defendant  pleaded  that  he  was 
occupier  of  a  close  called  Backside  Mead,  with  certain  lands  thereunto  adjoining,  and  of 
another  close  called  Mead,  and  divers,  to  wit,  two  other  closes  next  adjoining  thereunto, 
and  jnstilied  under  a  right  of  way  from  the  said  Backside  Mead  over  the  hcut  in  qm^  and 
thence  into  the  said  Mead  for  the  better  use,  occupation,  and  enjoyment  of  the  said  Back- 
side Mead,  the  said  lands  adjoining  thereto,  and  the  said  Mead  and  the  said  adjoining 
closes  respectively :  ^  '  . 

Htld^  on  special  demurrer,  that  the  plea  stated  with  sufficient  certainty  the  doses  in  respept 
of  which  the  said  right  of  way  was  claimed. 

Trespass  for  breaking  and  entering  a  close  called  <<  Six  Acre 
Ryams." 

Plea,  that  before  and  at  the  several  times  when,  &c.,  the  defendant 
was  the  occnpier  of  a  certain  close  called  Backside  Mead,  with  cer- 
tain lands  thereunto  adjoining,  and  another  close  called  Mead,  and 
divers,  to  wit,  two  other  closes  next  adjoining  thereunto ;  that  he,  the 
defendant,  and  the  respective  occupiers  for  the  time  being  of  the  said 
several  closes  and  lands  for  and  during  the  full  period  of  twenty  years 
next  before  the  commencement  of  this  suit  had  and  each  had  actually 
had,  used,  and  enjoyed  as  of  right  and  without  interruption,  and  had 
and  each  of  them  bad  been  accustomed  to  have  and  enjoy  as  of  right 
and  without  interruption,  a  certain  way  for  himself  and  themselves, 
his  and  their  servants,  to  go,  return,  &c.,  on  foot,  &x^.,  from  the  said 
Backside  Mead  unto,  into,  through,  over  and  along  the  said  "  Six 
Acre  Ryams,"  and  thence  unto  and  into  the  said  Mead  at  all  times, 
&c.,  for  the  better  use,  occupation,  and  enjoyment  of  the  said  Back- 
side Mead,  the  said  lands  adjoining  thereunto,  and  the  said  Mead 
and  the  said  adjoining  closes  respectively.  [The  plea  then  justified 
committing  the  trespass  by  using  the  said  way  for  the  purposes 
aforesaid.] 

Special  demurrer,  on  the  grounds  that  the  plea  did  not  show  with 
sufficient  certainty  in  respect  of  what  closes  and  lands,  other  than  the 
said  closes  called  Backside  Mead  and  Mead,  the  right  of  way  was 
claimed,  nor  the  number  or  names  or  abuttals  of  the  said  other 
closes  and  lands,  and  that  the  plea,  in  effect,  set  up  several  rights  of 
way,  and  was  double  and  ambiguous.    Joinder  in  demurrer. 

W.  R.  Cole^  in  support  of  the  demurrer.*  The  plea  is  defective, 
because  it  does  not  allege  with  certainty  in  respect  of  what  closes 
the  defendant  claims  to  have  a  right  of  way.  Greater  certainty  is 
required  in  a  plea  than  in  a  declaration,  and  more  than  ordinary  pre- 
cision is  required  in  a  plea  which  goes  to  defeat  an  estate.  Per 
Bosanquet,  J.,  in  Simons  v.  Farren^  1  Bing.  N.  C.  272.    The  2  &  3 

1  SO  Law  J.  Rep.  (n.  a.)  Q.  B.  365. 

9  May  6,  before  Loed  Campbell,  C.  J.,  Patteson,  WioHTBtAir,  and  Erle,  JJ. 
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TVilL  4,  c.  71,  B.  5,  has  not  affected  such  a  plea,  because  it  still 
requires  enjoyment  by  the  occupiers  of  the  tenement  in  respect  of 
which  the  easement  is  claimed  to  be  alleged,  but  dispenses  with  the 
necessity  of  claiming  in  the  name  of  the  owner  of  the  fee.  The 
words  '*  certain  lands  thereto  adjoining  "  have  no  definitive  meaning, 
and  if  the  defendant  proved  a  right  to  go  to  one  of  the  fields  adjoin- 
ing he  would  have  the  verdict  In  Allan  v.  Oomme,  11  Ad.  &  K 
759 ;  s.  c.  9  Law  J.  Rep.  ^n.  s.)  Q.  B.  258,  the  court  says,  "  If  a  man 
has  a  right  of  way  to  a  close  called  A.,  he  cannot  justify  using  the 
way  to  go  to  A.  and  from  thence  to  another  close  of  his  .own  ad- 
joining to  A." 

J[Zrorrf  Campbellj  C.  J.     There  are  many  precedents  of  pleas  in  such 
orm  as  this.] 

It  does  not  appear  that  they  have  ever  been  decided  to  be  good  on 
demurrer.  Colchester  v.  Roberts^  4  Mee.  &  W.  769 ;  s.  c.  8  Law  J. 
Rep.  (n.  s.)  Exch.  195,  shows  the  difficulty  which  may  be  cast  on  the 
plaintiff,  who  is  bound  to  show  a  license  coextensive  with  the  right 
claimed  in  the  plea  in  order  to  support  the  action.  He  would,  there- 
fore, be  bound  to  prove  a  license  to  go  to  every  one  of  these  adjoin- 
ing closes.  Bailey  v.  Appleyard^  8  Ad.  &  E.  161 ;  s.  c  7  Law  J.  Rep. 
(n.  8.)  Q.  B.  145. 

Rew^  contra.  The  plea  states  the  termini  of  the  way  claimed 
and  the  tenements  in  respect  of  which  it  is  claimed ;  the  objection 
raised  is,  that  it  is  said  to  be  also  for  the  use  of  certain  adjoining 
closes.  But  there  are  many  precedents  to  be  found  in  the  books  for 
such  a  mode  of  pleading.  Colchester  v.  Roberts^  and  StoU  v.  Stott^ 
16  East,  343.  Moreover,  these  adjoining  closes  are  said  to  be  in  the 
defendant's  occupation ;  that  would  confine  the  proof. 

[Erle^  J.  Lawton  v.  Ward^  1  Ld.  Rayta.  75,  seems  to  show  that 
the  allegation  as  to  the  adjoining  closes  is  material,  and  all  the  entries 
appear  to  define  the  dominant  tenement  Rastall's  Entries,  ^  Tres- 
pass," p.  7.] 

If  the  defendant  had  described  these  closes  by  names  or  abuttals, 
it  would  not  necessarily  have  given  the  plaintiff  more  information 
than  he  has  at  present  The  practical  answer  to  any  difficulty  is, 
that  he  may  apply  for  particulars.  q^^  ^^^  ^^^ 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case,  the  defendant  in  an  action 
guare  clatisum  fregitj  justified  under  a  private  right  of  way.  The  plea 
stated  that  the  defendant  was  the  occupier  of  a  close,  called  Backside 
Mead,  with  certain  lands  thereunto  adjoining,  and  of  another  close, 
called  Mead,  and  divers,  to  wit,  two  other  closes  next  adjoining  there- 
unto ;  and  that  the  defendant  and  the  occupiers  of  the  said  several 
closes  and  lands  had,  for  twenty  years,  enjoyed  as  of  right  a  way  from 
the  said  Backside  Mead  into,  through,  and  over  the  locus  in  quo^  and 
thence  unto  and  into  the  Mead,  and  so  back  again  unto  and  into  the  said 
Backside  Mead,  for  the  better  occupation  and  enjoyment  of  the  said 
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Backside  Mead,  the  said  lands  adjoining  thereto,  and  the  said  Mead, 
and  the  said  adjoining  closes  respectively,  and  so  justified  in  exercise 
of  the  right  of  way.  To  this  plea  there  was  a  special  demurrer,  on 
th^  ground  that  the  plea  does  not  show  with  sufficient  certainty  in 
respect  of  what  closes  and  lands  the  defendant  claims  the  right  of 
way.  It  was  contended,  upon  the  argument  in  support  of  the  demur- 
rer, that  the  defendant  ought  to  have  named  or  specifically  described, 
by  metes  and  bounds,  the  lands  and  closes  in  respect  of  which  he 
claims  the  right  of  way ;  and  that  it  was  not  enough  for  him  to  name 
two  of  the  closes  (one  at  each  terminps)  and  describe  the  others  as 
adjoining  to  those  that  are  named. 

We  are,  however,  of  opinion  that  such  particularity  is  not  required, 
either  by  authority  or  precedent  It  appears,  with  sufficient  certainty, 
that  there  is  but  one  way  in  question,  and  the  termini  are  specifically 
described  by  name,  as  well  a^  two  of  the  closes  in  respect  of  which 
it  is  claimed.  The  other  lands  and  closes,  in  respect  of  which  it  ih 
claimed,  are  stated  to  be  adjoining  to  those  that  are  expressly  named, 
and  if  they  had  been  described  by  name,  or  by  metes  and  bounds,  the 
plaintiff  would  have  derived  little  advantage  from  such  particularity, 
as  the  defendant  was  not  bound  to  prove  his  right  in  respect  of  any 
but  the  two  closes  named  in  the  termini,  and  would  have  been  en- 
titled to  the  verdict  if  he  had  proved  his  right  in  respect  of  them, 
though  he  had  failed  as  to  all  the  others,  as  appears  from  Ricketts  v. 
Salwey,  2  B.  &  Aid.  360.  In  StoU  v.  Stott,  the  defendant  justified 
under  a  right  of  way  in  respect  of  a  certain  messuage,  and  divers,  to 
wit,  fifhr  acres  of  land«  In  Simpson  v.  LewthwaOe^  3  B.  &  Ad.  226 ; 
8.  c.  1  Law  J.  Rep.  iti,  s.)  K.  B.  126,  the  defendant  claimed  the  right 
of  >^ay  in  respect  oi  one  hundred  acres  of  land  contiguous  and  next 
adjoining  to  one  of  the  closes  in  which,  &c.  In  Colchester  v.  Roberts^ 
the  defendants  justified  under  a  claim  of  right  of  way  in  respect  of  a 
messuage,  and  divers,  to  wit,  three  closes  of  land  near  to  the  close  in 
which,  &c.  There  is,  therefore,  abundant  authority  in  the  precedents 
for  such  a  mode  of  pleading,  and  no  case  was  cit^  in  point  to  show 
that  such  a  plea  is  objectionable.  Our  judgment,  therefore,  is  for  the 
defendant,  and  if  the  plaintiff  has  sustained  any  loss  by  having  tried 
the  issues  before  the  demurrer  was  argued,  it  arises  from  his  own 
fault  in  relying  upon  formal  objections  which  were  not  supported 

either  by  precedent  or  authority.  ^  ,  .      ,     ,  ^     , 

Judgment  for  the  defendant. 
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Trinily  Torm,  Jane  11,  1851. 

Prisoner  —  Aiding  to  escape  —  Allegations  —  Indictment  before  Tried 
of  Principal  —  Judgment  upon  good  and  bad  Counts  —  Jury. 

By  sect  43  of  stat.  4  Geo.  4,  e.  64,  if  any  person  shall  deliver  to  a  prisoner  in  any  prison 
any  instmment  proper  to  facilitate  his  escape,  snch  person  shall  be  deemed  to  have  delir- 
ered  it  with  intent  to  aid  and  assist  snch  ]>risoner  to  escape :  **  and  if  any  person  shall  by 
any  means  whatever  aid  and  assist  any  prisoner  to  escape  from  any  prison,  every  ponon 
so  offending,  whether  an  escape  be  actnally  made  or  not,  shall  be  gmlty  of  felony :  ^  — 

Heldt  that,  in  an  indictment  nnder  this  section,  it  was  not  necessary  to  set  ont  the  meant 
which  had  been  used  by  defendant  to  assist  the  prisoner  to  escape. 

Indictment  charged  that  T.,  being  a  prisoner  in  the  jail  at,  &&,  was  meditating  and  endeav- 
oring to  eifect  his  escape,  and  had  procured  a  key  to  be  made  with  intent  to  effect  his 
escape,  and  had  made  overtures  to  defendant,  then  and  there  being  a  turnkey  in  the  said 
jail,  to  induce  defendant  to  aid  and  assist  him  to  escape ;  that  defendant  then  and 
there,  and  whilst  T.  was  snch  prisoner  in  said  jail,  received  the  said  key,  with  intent  to 
enable  T.  to  escape  from  the  said  jail,  and  go  at  large  whithersoever  he  would ;  and  so 
defendant  then  and  there  feloniously  did  aid  and  assist  T.,  then  and  there  being  such  pris- 
oner, in  so  attempting  to  escape  from  the  said  jail :— - 

Hdd^  first,  that  the  means  employed  to  aid  and  assist  the  prisoner  to  escape  were  stated  with 
sufficient  particularity  and  with  a  sufficient  venue,  and  that  the  aiding  and  assisting  suffi- 
ciently appeared  to  be  an  illegal  act 

Secondly,  that  the  act  of  aiding  and  assisting  bein^  a  felony  by  sect  43  of  stat  4  Geo.  4, 
c.  64,  defendant  might  be  indicted  before  the  principal  had  been  tried  j  and  that  the  prose- 
cution need  not  be  instituted  within  one  year  after  the  offence  committed,  as  required  by 
sect  4  of  stat  16  Geo.  2,  c  31. 

After  verdict  that  defendant  was  guilty  of  the  premises  in  the  indictment  charged  upon  him, 
the  Quarter  Sessions  gave  a  general  jodment,  "  that  defendant  be  transported  beyond 
the  seas  for  the  term  of  fourteen  years.**  upon  a  writ  of  error,  on  the  ground  that  some 
of  the  counts  were  bad:— 

Hddf  first,  that  the  judgment  was  good,  because  the  fourteen  years  must  be  taken  to  be  the 
same  fourteen  years  upon  each  count 

Secondly,  that,  nnder  sect  5  of  stat  11  ft  12  Yict  c.  78,  this  court  might  order  that  the 
judgment  should  be  arrested  on  the  bad  oonnts,  and  pronounce  the  proper  judgment  on 
the  good  counts. 

Though,  by  stat  5  ft  6  Vict  c.  110,  the  Quarter  Sessions  and  Assises  are  to  be  holden  sep- 
arateljr  at  Coventry  for  the  city  of  Corentrf  and  certain  other  parts  of  the  countv  of 
Warwick,  an  indictment  at  the  Quarter  Sessions  at  Coventry  is  properly  tried  by  a  jury 
summoned  from  the  whole  county. 

Writ  of  error  upon  a  judgment  on  an  indictment  for  assisting  a 
prisoner  to  escape  from  the  jail  of  Coventry,  tried  at  the  Quarter  Ses- 
sions for  the  county  of  Warwick,  in  January,  1851.  The  caption  of 
the  indictment  was,  «  Warwickshire,  to  wit  Be  it  remembered,  that 
at  the  General  Quarter  Sessions  of  the  Peace  of  our  lady  the  queen, 
holden  at  Warwick,  in  and  for  the  said  county,  on  Monday,  in  the 
first  week  after  the  28th  day  of  December,  viz.,  ficc.,  A.  D.  1850,  and 
from  thence  continued  by  adjournment  to,  and  holden  at,  the  city  of 
Coventry,  in  and  for  the  said  county  of  Warwick,  on  Wednesday,  the 
1st  day  of  January,  A.  D.  1851,  before,  &c.,  keepers  of  the  peace,  &C., 
appointed  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  done  and  committed  in  the  said  county,  &c.,  upon  the 

1  15  Jur.  825. 
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oath  of,  &c.,  good  and  lawful  men  of  the  county  aforesaid,  then  and 
there  sworn  and  charged  to  inquire  for  our  said  lady  the  queen,  and 
the  body  of  the  said  county,  it  is  presented  in  manner  and  form  fol« 
lowing,  that  is  to  say." 

The  first  count  stated  that  the  jail  hereinafter  mentioned,  to  wit, 
the  jail  of  our  lady  the  queen,  at  Coventry,  in  and  for  the  Coventry 
division  of  the  county  of  Warwick,  being  situate  at  the  parish  of  the 
Holy  Trinity,  in  the  city  of  Coventry,  in  the  said  Coventry  division 
of  the  county  of  Warwick,  is  a  jail,  to  which  the  provisions  of  stat  4 
Greo.  4,  c.  64,  did,  at  the  time  of  the  commission  of  the  offence  here- 
inafter in  the  first  three  counts  of  the  indictment  mentioned,  and  still 
do,  extend ;  that  heretofore,  to  wit,  on,  &c.,  A.  D.  1850,  Robin  Thomp- 
son w^as  a  prisoner  in  the  said  jail,  and  that  one  Henry  HoUoway,  late 
of,  &c.,  on  the  day  and  year  last  aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  said  Coventry  division  of  the  said  county 
of  Warwick,  feloniously  did  aid  and  assist  the  said  Robin  Thomp« 
son,  then  and  there  being  such  prisoner  as  aforesaid,  in  attempting  to 
escape  from  the  said  jail,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace,  &c. 

Second  count ;  that  heretofore,  and  before,  and  at  the  time  of,  &c., 
in  this  count  mentioned,  the  said  Robin  Thompson,  being  a  prisoner 
in  the  said  jail  of  our  lady  the  queen,  at  Coventry,  in  and  for  the  said 
Coventry  division  of  the  county  of  Warwick,  so  situate  as  aforesaid, 
was  meditating,  projecting,  and  endeavoring  to  procure  and  effect  his 
escape  from  the  said  jail  otherwise  than  by  due  course  of  law,  and  in 
order  thereto,  had  procured  a  certain  key,  being  the  key  hereinafter 
mentioned,  to  be  made  and  constructed  for  the  use  of  him,  the  said 
Robin  Thompson,  with  intent  to  effect  the  said  escape  of  the  said 
Robin  Thompson,  by  means  of  the  said  key,  and  had  also  made  and 
caused  to  be  made  to  the  said  Henry  HoUoway,  then  and  there  being 
a  turnkey,  and  having  authority  in  the  said  jail,  certain  overtures  and 
promises,  whereby  to  induce  and  persuade  the  said  Henry  HoUoway 
to  aid  and  assist  the  said  Robin  Thompson  to  escape  from  the  said 
jail,  and  so  in  manner  aforesaid  was  endeavoring;  and  attempting  to 
procure  his  escape,  and  to  escape  from  the  said  jail ;  that  the  said 
Henry  HoUoway,  not  regarding  his  duty  in  that  behalf,  then  and  there, 
to  wit,  on,  6cc.,  and  whilst  the  said  Robin  Thompson  was  such  pris- 
oner in  the  said  jail  as  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  said  Coventry  division  of  the  said  county  of  War- 
wick, feloniously  and  designedly  did  procure,  and  receive,  and  take 
into  the  custody  and  possession  of  the  said  Henry  HoUoway,  the  said 
key,  then  and  there  being  adapted,  and  fitted  to,  and  capable  of  open- 
ing and  unfastening  divers  locks  in  the  said  jaU,  whereby  the  said 
Robin  Thompson  was  then  and  there  secured  in  the  said  jaU,  with 
intent  thereby,  and  by  means  thereof,  to  enable  the  said  Robin 
Thompson  to  escape  from  the  said  jail,  and  go  at  large  whithersoever 
he  would.  And  so  the  jurors  aforesaid,  upon  their  oath,  say,  that*the 
said  Henry  HoUoway  then  and  there,  to  wit,  on,  &c.,  with  force  and 
amis,  at,  &c.,  in  manner  and  form  in  this  count  mentioned,  feloniously 
did  aid  and  assist  the  said  Robin  Thompson,  then  and  there  being 
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8ucb  prisoner  as  aforesaid,  in  so  attempting  to  escape  from  the  said 
jail  as  in  this  count  mentioned,  against  the  form  of  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace,  &c. 

Th^  third  count  was  similar.  The  fourth  count  stated  that  a  certain 
justice  of  the  peace  for  the  county  of  Warwick  made  his  warrant  of 
commitment  against  Robin  Thompson  for  forging  a  bank  note,  by  vir- 
tue of  which  Robin  Thompson  was  conveyed  and  committed  to  the 
said  jail,  and  viras  lawfully  kept  and  detained  there,  and  that  the  said 
Henry  HoUoway,  afterwards,  and  within  the  space  of  one  year,  and 
whilst  the  said  Robin  Thompson  was  a  prisoner,  lawfully  committed 
to  and  retained  in  the  jail  aforesaid,  by  virtue  of  the  said  warrant,  for  the 
felony  therein  specified,  feloniously  was  aiding  and  assisting  the  said 
Robin  Thompson,  then  and  there  being  such  prisoner  in  the  said  jail, 
and  lawfully  committed  to  and  detained  therein  for  the  felony  and  cause 
aforesaid,  to  attempt  to  make  his  escape  from  and  out  of  the  said  jail, 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace,  &c.  There  were  five  other  counts,  stating  the  facts 
with  greater  particularity. 

The  record  then  stated  the  finding  of  the  jury,  '<  that  the  said  Henry 
HoUoway  is  guilty  of  the  premises  aforesaid,  in  the  indictment  afore- 
said above  specified  and  charged  upon  him,  in  manner  and  form,"  &c. 
The  judgment  was,  "  Wherefore,  all  and  singular  the  premises  being 
seen  and  understood  by  the  court  here,  it  is  considered  and  adjudged 
by  the  court  here,  that  the  said  Henry  HoUoway  be  transported  be- 
yond the  seas  for  the  term  of  fourteen  years."  The  case  was  argued 
ou  a  concilium  by 

Solly  Floods  (Partridge  was  with  him,)  for  the  plaintiff  in  error,  (the 
defendant  below.j  First,  the  indictment  does  not  charge  an  offence 
within  sect.  43  ot  stat  4  CJeo.  4,  c.  64.^  The  two  clauses* of  the  sec- 
tion must  be  read  together ;  and  then  the  mode  of  assisting  a  prisoner 
in  attempting  to  escape,  which  is  made  felonious  by  the  latter  clause, 
is  the  delivering  to  the  prisoner,  or  to  some  other  person  for  his  use, 
any  instrument  proper  to  facilitate  the  escape  of  the  prisoner.  But 
the  plaintiff  in  error  is  not  charged  with  delivering  such  instrument 
to  the  prisoner  or  any  other  person.  Also,  the  indictment  is  bad,  be- 
cause it  does  not  show  that  Thompson  attempted  to  escape,  or  that 
his  attempt  was  assisted  by  the  plaintiff  in  error.  The  allegations 
in  the  second  count  only  show  an  intention  to  escape  in  the  mind  of 

1  By  sect.  43  of  staL  4  Geo.  4,  c.  64,  "  if  any  person  shall  convey,  or  caase  to  be 
conveyed,  into  any  prison  to  which  this  act  shall  extend,  any  mask,  visor,  or  other  dis- 
guise, or  any  instranient  or  arms  proper  to  facilitate  the  escape  of  any  prisoners,  and 
Uie  same  shall  deliver  or  cause  to  be  delivered  to  any  prisoner  in  such  prison,  or  to 
any  other  person  there  for  the  use  of  any  such  prisoner,  without  the  consent  or  privity 
of  the  keeper  of  siich  prison,  every  such  person  shall  be  deemed  to  have  delivered 
such  visor  or  disguise,  instrument  or  arms,  with  intent  to  aid  and  assist  such  prisoner 
to  escape  or  attempt  to  escape ;  and  if  any  person  shall,  by  any  means  whatever^  aid 
and  assist  anv  prisoner  to  escape,  or  in  attempting  to  escape,  from  any  prison,  every 
person  so  offending,  whether  any  escape  be  actually  made  or  not,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fourteen  years." 
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Thompson ;  and  an  intention  is  very  different  from  an  attempt 
Farther,  the  second  count  does  not  sufficiently  inform  the  prisoner  of 
the  charge  ;  it  does  not  state  with  sufficient  certainty  the  means  by 
which  he  aided  or  assisted ;  it  does  not  show  any  connection  between 
the  intention  on  the  part  of  Thompson  to  escape  and  the  alleged 
aiding  and  assisting  on  the  part  of  the  plaintiff  in  error ;  and  the 
conclusion  at  the  end  of  the  count  does  not  aid,  if  it  is  not  warranted 
by  the. premises.  Com.  Dig.,  "Pleader,"  s.  38,  citing  2  Roil.  Ab. 
693, 1.  50. 

[Lord  Campbell,  C.  J.  In  Rez,  v.  TUlepj  2  Leach's  C.  C.  662,  it 
was  decided  that  there  was  no  occasion  to  allege  that  the  party  aided 
did  attempt  to  escape,  for  he  could  not  have  aided  if  no  such  attempt 
had  been  made.] 

It  does  not  suffidenUy  appear  that  the  act  of  aiding  and  assisting 
was  committed  in  the  county  of  Warwick.  Reg'*  v.  O'  Connor,  5  ($, 
B.  16 ;  7  Jur.  710.  If  persons  who  aided  and  abetted  were  necessa- 
rily present,  a  statement  of  venue  would  not  be  necessary,  because, 
in  stating  a  venue  as  to  one,  it  would  be  practically  stated  as  to  the 
other ;  but  persons  may  aid  and  abet  by  the  intervention  of  a  third 
person,  without  any  direct  immediate  connection  between  the  first 
mover  and  the  actor.  Rez  v.  M^ Daniel  and  others,  Post.  Disc.  121, 
125.  In  this  case  there  is  nothing  to  show  that  the  acts  were  con- 
temporaneous ;  the  act  of  aiding  and  assisting  may  have  been  out- 
side the  jail.  The  word  '<  being  "  in  the  allegation,  "  the  said  Henry 
HoUoway  then  and  there  being  a  turnkey  and  having  authority  in  the 
said  jail,"  applies  to  the  time  when  the  indictment  was  found.  Sec- 
ondly, the  caption  of  the  indictment  and  the  venue  are  in  the  ordinary 
form  where  the  sessions  are  adjourned ;  but  the  jurisdiction  of  the 
sessions  of  the  county  of  Warwick  is  peculiar.  Thirdly,  the  princi- 
pal should  have  been  tried  before  the  defendant  The  offence  of 
being  an  accessory  to  an  attempt  to  commit  a  felony  is  a  misde- 
meanor. 

[Lord  Campbell,  C.  J.  This  is  a  statutory  felony ;  it  is  a  substantive 
felony  created  by  stat  4  Geo.  4,  c.  64.] 

Fourthly,  the  first  three  counts  do  not  show  that  the  prosecution 
was  instituted  within  one  year  after  the  offence  committed,  which  it 
ought  to  be,  unless  sect  4  of  stat  16  Greo.  2,  c.  31,  is  repealed  by 
stat  4  Geo.  4,  c  64.  By  sect  1,  <'  So  much  of  Stat  16  Geo.  2,  c. 
31,  as  relates  to  the.  escape  of  prisoners  from  any  jail  or  prison  to 
which  this  act ^ shall  extend,"  is  repealed.  The  later  statute  only 
alters  the  punishment,  it  does  not  create  a  new  offence.  Fifthly,  the 
indictment  was  found  by  a  grand  jury  from  the  county  generally, 
whereas  it  should  have  been  found  by  a  jury  from  the  Covent^ 
division  of  the  county.  Before  stat  6  &  6  Vict  c.  110,  Coventry 
was  a  county  of  itself,  and  the  county  of  Warwick  was  divided  into 
two  districts.  By  sects.  7  &  9  of  that  statute,  quarter  sessions  and 
assizes  are  to  be  holden  separately  at  Coventry  for  the  city  of 
Coventry,  and  such  other  parts  of  the  county  of  Warwick  as  shall 
be  included  in  orders  of  justices  in  quarter  sessions,  and  of  the  queen 
in  Privy  Council,  to  be  made  for  that  purpose  respectively ;  and  so 
VOL.  V.  27 


314  COURT  OF  QUEEN'S  BENCH,  1851. 


Regiiia  V.  HoUoway. 


the  Coventry  division  of  the  county  became  a  separate  division  with 
a  separate  jurisdiction  attached  to  it  By  sect.  2,  the  jail  belonging 
to  the  city  of  Coventry  was  declared  to  be  a  common  jail  for  the 
county  of  Warwick.  It  is  not  sufficiently  averred  in  the  second 
count  that  the  jail  from  which  Thompson  attempted  to  escape  was 
a  jail  within  that  section.  Lastly,  one  or  more  of  the  counts  being 
bad,  and  the  sentence  of  transportation  for  fourteen  years  being 

Seneral,  the  judgment  is  bad.  O'  Connell  v.  Meg.^  11  CI.  &  Fin.  155 ; 
Jur.  25.  There  should  have  been  a  separate  sentence  upon  each 
count 

[PcUteson^  J.  In  Campbell  v.  Reg'.j  12  Jur.  117,  the  Court  of  Ex- 
chequer Chamber  guard  against  being  supposed  to  adopt  the  judg- 
ment of  this  court,  so  far  as  it  held  that  the  word  ^  felony  "  was  not 
nomen  coUecUvtbm*  See  RyaUs  v.  Reg.^  13  Jur.  259,  261.  Why  may 
not  the  prisoner  have  assisted  Thompson  at  nine  different  times  ?] 

The  counts  charge  it  as  one  aiding  and  assisting.  It  is  doubtful 
whether  sect  5  of  stat  11  &  12  Vict  c  78,  applies  to  any  cases 
except  where  the  efiect  of  the  amendment  in  the  judgment  is  to 
increase  or  diminish  the  punishment  awarded  upon  an  indictment^ 
all  the  counts  of  which  are  good. 

Mellor^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.  As  to  the  question  last  discussed,  which 
arises  on  sect  5  of  stat  11  &  12  Vict  c.  78, 1  entertain  no  doubt, 
that  if  we  find  one  good  count  in  this  indictment,  though  all  the 
other  counts  are  bad,  we  should  be  bound,  under  this  statute,  either 
to  pronounce  the  judgment  which  ought  to  have  been  pronounced  in 
the  court  below,  or  remit  the  record  to  the  Quarter  Sessions,  in  order 
that  such  court  may  pronounce  the  proper  judgment  In  Rex  t. 
Bourne^  7  Ad.  &  El.  58,  this  court  held,  that  at  common  law  it 
could  not  pronounce  the  proper  judgment  in  such  a  case,  and  refused 
to  remit  the  case  for  judgment  to  the  court  below,  even  though  there 
was  no  discretion  in  the  court  as  to  the  punishment,  and  only  one 
sentence  could  be  lawfully  awarded.  I  entertain  considerable  doubt 
whether  that  decision  was  correct,  and  I  am  countenanced  in  my 
doubt  by  ray  brother  Patteson,  who  expressed  his  doubt  whether  that 
was  a  proper  judgment;  and  accordingly,  being  attorney  general  at 
that  time,  I  ordered  a  writ  of  error  to  be  brought,  but  the  prisoner 
having  been  discharged  by  the  order  of  this  court,  he  was  not  forth- 
coming when  the  case  was  in  the  House  of  Lords,  and  my  purpose 
was  defeated.  I  always  considered  that  the  Court  of  Error  ought  to 
pronounce  the  proper  judgment,  unless  the  sentence  was  discretionary, 
when  there  would  be  a  difficulty.  But  now  there  is  the  positive 
enactment  of  the  legislature.  [His  lordship  read  sect  5  of  stat  11 
&  12  Vict  c.  78.*J     Suppose  an  indictment  with  some  good  and 

1  Bv  sect  5  of  stat.  11  &  12  Vict  c.  78,  "  whenever  any  writ  of  error  ahall  be 
brought  upon  any  judgment  on  any  indictment,  &c.,  in  any  criminal  case,  and  the 
Court  of  Error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  Court  of 
Error  either  to  pronounce  the  proper  judgment,  or  to  remit  the  record  to  the  court  be- 
low, in  order  that  Buch  court  may  pronounce  the  proper  jadgmenl  upon  such  indict* 
ment,"  &c. 
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some  bad  counts,  after  a  verdict  for  the  crown  upon  all  the  counts, 
the  court  below  ought  to  arrest  the  judgment  on  the  bad  counts,  and 
pass  sentence  on  the  good  counts.  If,  however,  the  court  below 
should  pass  sentence  generally,  the  Court  of  Eiror  may  now,  under 
the  statute,  order  that  the  judgment  should  be  arrested  on  all  the  bad 
counts,  and  pronounce  the  proper  judgment  on  all  the  good  counts. 
As  to  the  contention,  that  the  statute  does  not  apply  except  where 
the  punishment  is  to  be  altered,  the  section  speaks  of  a  judgment ; 
and,  therefore,  there  is  no  difficulty  in  applying  the  statute. 

But  the  plaintiff  in  error  has  entirely  failed  in  showing  that  any 
one  of  the  counts  in  this  indictment  is  bad.  The  43d  section  of 
stat  4  Creo.  4,  c.  64,  on  which  the  indictment  is  framed,  contains  an 
enactment,  ^  that  if  any  person  shall,  by  any  means  whatever,  aid 
and  assist  any  prisoner  to  escape,  or  in  attempting  to  escape,  from 
any  prison,  every  person  so  offending,  whether  an  escape  be  actually 
made  or  not,  shall  be  guilty  of  felony."  I  think  that  every  count  is 
sufficient  under  this  clause  of  the  section,  though  it  does  not  set  out 
the  means  which  had  been  used  to  assist  the  party  in  his  escape ;  for 
the  prisoner  is  equally  guilty,  whatever  means  are  employed,  and  he 
cannot  assist  a  prisoner  to  escape  without  the  employment  of  some 
means.  This  is  very  different  from  an  indictment  for  obtaining 
goods  under  false  pretences,  in  which  the  false  pretences  must  be  set 
out,  in  order  that  the  court  may  see  whether  they  are  within  the 
statute.  Here,  the  enactment  being,  that  if  a  person  "  by  any  means  " 
aid  and  assist,  the  allegation  in  the  indictment  is,  in  form,  exactly  in 
accordance  with  the  provisions  of  the  statute. 

As  to  the  second  count,  which  was  most  attacked  by  the  counsel  for 
the  plaintiff  in  error,  the  means  employed  are  set  out,  and  with  sufficient 
particularity,  and  with  a  sufficient  venue.  It  states  that  Thompson, 
being  a  prisoner  in  the  jail,  was  meditating  and  endeavoring  to  ef- 
fect his  escape,  and  that  the  defendant  then  and  there  delivered  to 
Thompson  a  certain  key  for  opening  divers  locks  in  the  jail,  with 
intent  to  enable  him  to  escape  from  the  jail,  and  go  at  large  whither- 
soever he  would ;  and  so  the  defendant  then  and  there  did  aid  and 
assist  Thompson,  then  and  there  being  such  prisoner,  in  so  attempt- 
ing to  escape  from  the  jail ;  therefore  it  shows  most  amply  and  suf- 
ficiently what  the  defendant  had  to  answer  within  the  meaning  of 
the  statute.  It  has  been  supposed  that  this  might  have  been  done 
innocently ;  but  the  averment  in  the  indictment,  that  what  the  de- 
fendant (Ud  was  done  with  intent  to  enable  Thompson  to  escape  from 
the  prison  and  go  at  large  wherever  he  pleased,  prevents  such  an 
argument  The  allegations  set  forth  the  offence  which  the  statute  * 
intended  to  prevent,  and  the  inference  which  follows  is  fairly  and 
necessarily  drawn  from  the  premises.  The  answer  to  another  objec- 
tion is,  that  the  indictment  is  not  an  indictment  at  common  law,  or 
against  an  accessory,  but  on  the  43d  section  of  the  stetute,  which 
makes  it  a  substantive  felony  to  aid  and  assist  in  an  attempt  to 
escape,  which  is  only  a  misdemeanor. 

As  to  the  objection  to  the  caption  of  the  indictment,  by  stai  5  &  6 
Vict.  c.  110,  the  city  and  county  of  Coventry  is  annexed  to  and 
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made  a  part  of  the  county  of  Warwick,  and  the  sessions  held  at 
Coventry  are  in  the  same  situation  as  sessions  held  in  other  countiesi 
by  adjournment,  at  two  or  three  different  places,  in  which  case  the 
petty  jury  always  comes  from  the  body  of  the  county. 

I  am,  therefore,  of  opinion  that  the  judgment  should  be  affirmed. 

Patteson,  J.  I  refer  first  to  the  objection  to  the  caption.  Sub- 
stantially, stat.  5  &  6  Vict  c.  110,  shows  that  the  assizes  and  sessions 
are  to  be  held  for  .particular  divisions  of  the  county ;  but  they  are  not 
less  sessions  for  the  whole  county ;  the  statute  does  not  make  the 
divisions  two  counties ;  therefore  the  jury  are  properly  described  as  a 
jury  of  the  county.  It  is  the  practice  at  the  assizes  to  summon  two 
grand  juries,  one  of  gentlemen  and  the  other  of  tradesmen. 

As  to  the  validity  of  the  counts,  I  am  of  opinion  that  there  is  no 
objection  to  the  first,  fourth,  and  seventh  counts,  and  that  the  other 
counts  also  are  good,  for  the  reasons  stated  by  my  lord.  As  to  the 
objection  to  the  second  count,  that  there  is  not  a  sufficient  statement 
of  venue  to  the  act  of  aiding  and  assisting  the  prisoner  in  attempt- 
ing to  escape,  the  all^atiOn,  <<  the  said  Henry  Hollowav,  then  and 
there  being  a  turnkey  and  having  authority  in  the  said  jail,"  is  like  the 
recital  of  a  person  being  a  justice  of  the  peace  at  the  time  of  issuing 
the  warmnt :  it  is  clearly  sufficient.  Whether  stat  16  Oeo.  2,  c  31, 
is  altogether  repealed  or  not  is  immaterial,  because  sect  43  of  stat  4 
Greo.  4,  c  64,  creates  a  substantive  offence.  And  as  the  later  statute 
makes  it  a  felony  to  assist  a  prisoner  in  attempting  to  escape,  '*  by 
any  means  whatever,"  it  would  be  idle  and  useless  to  set  out  the 
means. 

The  judgment  is  good,  because  the  fourteen  years  must  be  taken 
to  be  the  same  fourteen  years  upon  each  count 

Coleridge,  J.  I  will  only  add,  that  I  am  of  opinion  that  the  right 
construction  has  been  put  on  sect  43  of  stat  4  Greo.  4,  c.  64.  And  the 
second  count  answers  aU  the  conditions  which  Mr.  Flood  himself 
says  are  necessary. 

Eble,  J.,  concurred.  ^  ,  ^       . 

Judgment  affirmed. 
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Eaiter  Tenn,  April  16,  18$1. 

EfectmerU — Irregular  Judgment  —  Resioraiion  of  Posgessian  —  Writ 

of  Restitution, 

JjdnoT  of  the  plaintiff  in  ejociment  obtained  an  irregular  jud^ent  noder  which  potaestioii 
was  delirered  to  him.  Thejudffment  was  afterwards  set  aside,  and  a  rale  was  obtained 
for  restoring  possession  to  n.,  whose  tenant  had  been  dispossessed ;  and  that  H.  should 
be  admitted  to  defend  as  landlord.  H.  entered  into  (he  consent  rule,  and  deliTcrad  a  plea. 
The  rule  could  not  be  senred  upon  the  lessor  of  the  plaintiff,  by  reason  of  his  abscond- 
ing:— 

Sdd,  first,  that  H.  was  entitled  to  a  writ  of  restitntion. 

Secondly,  that  H.  was  snfficiently  made  a  party  to  the  record. 

On  the  17th  of  August,  1850,  Maule,  J.,  made  an  order  for  a  writ 
of  restitution  to  issue  to  the  sheriff  of  Gloucestershire,  commanding 
him  to  restore  possession  of  the  premises  recovered  in  this  ejectment 
to  Mr.  Samuel  Bryan  Hards,  the  landlord  thereof,  and  present  de- 
fendant, unless  possession  should  be  delivered  by  the  said  lessor  of 
the  plaintiff  within  four  days,  and  that  the  lessor  pay  to  Mr.  Hards 
the  costs  of  the  application.    In  Michaelmas  term,  November  5,  — 

Gray  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
tHat  order  should  not  be  rescinded. 

It  appeared  from  the  affidavits,  that  in  June,  1850,  the  plaintiff 
had  obtained  judgment  in  ejectment  as  on  a  vacant  possession,  and 
thereupon  dispossessed  the  tenant  of  the  defendant  by  a  writ  of  posses- 
sion. In  the  same  month  an  order  was  made  for  setting  aside  the 
judgment  as  irregular,  and  restoring  possession  to  the  defendant,  and 
that  he  should  be  admitted  to  defend  as  landlord.  This  was  made  a 
rule  of  court  on  the  25th  of  June,  but  the  lessor  kept  out  of  the  way, 
so  that  it  could  not  be  served  upon  him.  On  the  6th  of  July,  the 
defendant  entered  into  the  consent  rule,  and  delivered  it  with  a  plea. 
On  the  13th  of  July,  the  lessor  replied,  and  delivered  a  copy  ot  the 
consent  rule.  The  possession  not  being  restored,  the  defendant  pro- 
cured the  order  in  question.     In  this  term  ' 

Macnamara  showed  cause.  The  question  is,  whether  the  writ  of 
restitution  is  the  proper  remedy.  The  remedy  by  attachment  could 
not  be  resorted  to,  because  the  lessor,  by  absconding,  avoided  service 
of  the  rule' for  restoring  possession.  Then  it  is  objected  that  the  writ 
of  restitution  does  not  lie  at  the  suit  of  a  person  who  was  a  stranger 
to  the  record  until  after  the  time  when  the  order  for  restoring  possession 
was  made.  But  this  writ  lies  to  restore  possession  to  a  person  who 
has  been  wrongly  dispossessed  by  means  of  an  erroneous  or  irregular 
judgment  in  ejectment,  which  is  afterwards  reversed  or  set  aside, 
whether  he  is  a  party  to  the  record  or  not.     Goodright  d.  Russell  v* 

1  15  Jur.  771. 

s  April  15,  before  Lord  Campbell,  C.  J.,  Pattxson,  WiouTSfAzr,  and  Erls,  JJ« 

21* 
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Noright,  Barnes,  178 ;  Doe  d.  Stratford  v.  £%at4  2  Dowl.  &  L.  161 ; 
DoeA.  Pitcher  v.  Bowe^  9  DowL  971.  In  Doe  d.  Stephens  v.  Lord,  7 
Ad.  &  El.  610 ;  2  Nev.  &  P.  605 ;  6  DowL  256,  the  judgment  was 
not  set  aside,  but  continued  still  in  force,  whicli  distinguishes  it  from 
this  case.  This  objection  is  mentioned  in  note  (a)  to  Doe  d.  Strttt^ 
ford  V.  ShaUy  2  DowL  &  L.  164,  where  the  dictum  of  Holt,  C.  J.,  in 
Eex  and  Reg.  v.  Leaver j  2  Salk.  587,  is  cited,  that  ^if  a  recoverer 
in  ejectment  is  disseized,  or  makes  a  feoffment,  and  afterwards  the 
judgment  is  reversed,  a  writ  of  restitution  will  not  lie,  because  the 
disseizor  or  feoffee  are  stmngers  to  the  record."  But  in  that  case  the 
writ  would  be  against  a  person  not  a  party  to  the  record :  a  disseizor 
or  feoffee  would  not  be  in  any  way  connected  with  the  record.  Here 
the  writ  is  against  a  party  who  appears  by  the  record  to  have  obtained 
a  wrongful  judgment;  and  it  is  at  the  suit  of  the  defendant,  who  has 
been  admitted  to  defend  as  landlord,  and  therefore  became  a  party  to 
the  record  contemporaneously  with  the  order  to  restcnre  possession. 
Again:  the  writ  was  not  issued  until  after  the  expiration  of  four  days 
from  the  date  of  the  order,  when  he  was  clearly  a  party  to  the  record. 
The  writ  of  restitution  is  an  extraordinary  remedy,  not  subject  to  the 
ordinary  rules  of  practice.  2  Lill.  Pr.  Keg.  473.  The  difficulty,  if 
any,  arises  from  the  parties  to  the  action  of  ejectment  being  fictitious. 


any 
[He 


e  also  referred  to  Tidd's  Pr.  Form.  690.] 

Gray,  contra.  The  landlord  is  a  stranger  to  the  record  until  a  period 
subsequent  to  that  at  which  his  right  to  the  possession  first  accrued; 
and  the  writ  of  restitution  would  be  inconsistent  in  reciting  that  John 
Doe  had  irregularly  recovered  the  term  from  Richard  Roe,  and  obtained 
possession,  and  then  directing  the  sheriff  to  cause  restitution  to  be 
made  to  Samuel  Bryan  Hards,  he  being  landlord  and  owner.  The 
writ  of  restitution  lies  only  against  parties  to  the  record.  Holt,  C.  X, 
in  Rex  and  Reg.  v.  Leaver^  2  Salk.  587.'  All  the  cases  in  later 
times,  cited  in  support  of  the  writ  in  this  case,  are  traceable  to  that  in 
Barnes,  where  the  matter  does  not  appear  to  have  been  discussed. 
Further,  the  record  ought  to  show  a  right  to  the  writ. 

[ErUj  J.  Is  there  any  authority  that  the  writ  cannot  issue  unless 
the  title  appears  on  the  record  ?  In  the  case  of  a  judgment  reversed 
on  a  writ  of  error  it  does  not  so  appear.] 

In  that  case  there  must  be  a  scire  facias  quare  restitvHonem  non. 
In  Lill.  Pr.  Reg.,  «  Restitution  and  Re-restitution,"  577,  citing  HiL,  22 
Car.,  B.  R.,  it  is  $aid,  «  There  ought  to  be  no  restitution  or  re-restitu- 
tion granted  of  the  possession  of  lands  where  it  cannot  be  grounded 
on  some  matter  of  record  appearing  to  the  court" 

[Lord  Campbelly  C.  J.  We  want  authority  to  show  that  the  writ 
may  not  issue  where  the  judgment  has  been  set  aside  for  irregularity.) 

This  is,  in  truth,  a  writ  of  execution ;  no  such  writ  issues  on  facts 
shown  to  the  court  by  affidavit 

[Lord  Catnpbell,  C.  J.    The  effect  of  the  writ  is  only  to  oitier  the 
sheriff  to  undo  what  he  had  done  under  a  former  order  of  the  court 
^  Erle^  J.    There  are  many  cases  in  which  it  has  been  issued  under 
circumstances  similar  to  the  present ;  but  you  say,  that  because  they 
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are  not  in  accordance  with  the  register,  tbey  are  contrary  to  law.  In 
Sellon's  Practice  it  is  said  to  have  been  the  uniform  course  in  West* 
minster  Hail.] 

But  not  for  many  years.  In  Doe  d.  Williams  v.  Williams^  2  Ad  & 
El.  381,  Lord  Denman,  C.  J.,  said,  p.  386,  that  the  order  to  restore 
possession  '<  should  have  been  made  upon  the  party,  not  the  sheriff." 
[He  also  cited  Doe  d.  Stephens  v.  Lordy  7  Ad.  &  EL  610 ;  2  Nev.  & 
P.  605 ;  6  Dowl.  256.] 

[Erle^  J.  Those  cases  are  rather  against  you ;  the  writ  does  not 
appear  on  record  in  the  case  of  an  indictment  for  a  forcible  entry.] 

bat  the  record  is  in  a  state  which  shows  that  the  party  is  entitled 
to  it ;  and  it  is  the  duty  of  the  justices  to  restore  possession  to  the 
party,  but  not  by  writ 

[Erlej  J.  There  may  be  a  writ  of  restitution  in  favor  of  a  prose- 
cutor, ^ough  the  right  does  not  appear  on  record.  In  Lill.  Pr.  Reg. 
577,  it  is  said  that  a  writ  of  restitution  is  not  properly  to  be  granted, 
but  in  such  case  where  the  party  cannot  be  restored  by  an  ordinary 
way  of  justice  or  course  of  law ;  for  where  ordinary  remedies  may  be 
had,  extraordinary  are  not  to  be  resorted  to.  That  passage  is  strong 
to  show  that  the  writ  may  issue  in  this  case.]  q^^^  gj^^  ,^j^^ 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  think  the  rule  in  this  case  ought  to  be  discharged. 

The  established  practice  has  been,  that  when  a  judgment  in  eject- 
ment has  been  irregularly  obtained,  and  possession  has  been  delivered 
under  it  to  the  lessor  of  the  plaintiff,  the  court  will,  in  the  first  instance, 
grant  a  rule  upon  him  for  restoring  the  possession ;  but  if  that  rule 
becomes  ineffectual  by  reason  of  the  lessor  having  absconded,  a  writ 
of  restitution  is  awarded. 

In  Doe  d.  WiUiams  v.  WilliamSy  2  Ad.  &  El.  381 ;  4  Nev.  &  M. 
259,  the  writ  of  restitution  was  set  aside  as  irregular :  but  there  no 
previous  rule  had  been  made  on  the  lessor  of  the  plaintiff  to  restore 
possession ;  and  the  interference  of  the  sheriff  under  the  writ  of  res- 
titution might  have  been  unnecessary.  So,  in  Doe  d.  Stephens  v.  Lord^ 
7  Ad.  &  El.  610 ;  2  Nev.  &  P.  605 ;  6  Dowl.  256,  the  court  said  that 
there  could  not  be  a  writ  of  restitution  after  setting  aside  a  writ  of 
?uibere  facias  possessionemj  the  judgment  obtained  by  the  lessor  of  the 
plaintiff  still  remaining  in  force ;  and  the  proper  mode  of  giving  relief 
was  declared  to  be  by  a  rule  on  the  lessor  of  the  plaintiff  to  restore 
possession.  But  in  the  present  case  the  judgment  in  ejectment  has 
been  set  aside,  and  the  previous  rule  for  restoring  possession  has  been 
found  ineffectual,  by  reason  of  the  lessor  of  the  plaintiff  having  ab- 
aconded. 

It  was  admitted  by  Mr.  Gray  that  the  case  in  Barnes,  Goodright  d. 
RusseU  V.  Noughts  Barnes,  178,  has  been  followed  by  many  other 
cases  in  which  a  writ  of  restitution  has  been  granted  under  circum- 
stances similar  to  the  present  But  he  learnedly  argued  that  the 
practice  which  had  sprung  up  ought  to  be  condemned,  on  the  ground 
that  there  can  be  no  writ  of  restitution  except  upon  matter  of  record. 
The  most  usual  writ  of  restitution  has  certainly  been  on  the  reversal 
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of  a  judgment  by  a  conrt  of  error;  but  he  did  not  cite  any  authority 
to  show  that  a  writ  of  restitution  is  necessarily  confined  to  matter 
of  record ;  and  on  principle  there  seems  no  reason,  where  posaessloa 
has  been  obtained  under  a  judgment,  why  the  writ  should  not  be  di- 
rected to  the  sheriff  to  restore  possession,  if  the  judgment  is  set  aside. 

The  objection  made  in  this  case,  that  the  defendant  was  not  a  party 
to  the  record,  was  answered  by  the  affidavit,  which  showed  that  he 
had  appeared  and  entered  into  a  consent  rule ;  and  the  possession  may 
be  considered  as  having  been  taken  from  him,  as  it  was  taken  from 
the  tenant  who  he}d  under  him,  and  it  may  well  be  said  tot>e  restored. 

We  are,  therefore,  of  opinion  that  the  order  of  the  learned  judge 

was  authorized  by  the  established  practice,  and  that  this  practice  is 

not  contrarv  to  any  principle  of  law,  and  enables  the  court  to  redress 

a  wrong  wnich  could  not  otherwise  be  redressed  without  the  delay 

and  expense  of  an  action  of  ejectment   «  ,    ,.    , 

mue  discharged^  wUlrcosts. 


IN  TEE  EXCHEQUER  CHAMBER 
[Error  vbox  thb  Court  ov  Queeh's  Bekch.] 

Beoina  V.  The  Mayor,  Aldermen,  and  Citizens  of  Lichfield.^ 

Easter  Tezm,  April  29,  1851. 

Mandamus  —  Compensation  for  Loss  of  Office  —  Order  of  the  Lords 

of  the  Treasury  —  Correction  of  Mistake. 

Momdamus  to  the  town  council  of  the  borongh  of  L.  stated  that  C.  S.  was  remored  from  tha 
office  of  town  clerk  on  the  20th  of  Janaary,  1844 ;  that  the  ooancU  assessed  as  compen- 
sation for  the  loss  of  the  office  the  annual  sum  of  30/.  45.  3d. ;  that  C.  S.  appealed  to  the 
lords  of  the  treasury,  who,  on  the  31st  of  March,  1849,  ordered  that  he  should  reoeire  an 
annnitj  of  60/.  18s.  2</.,  to  commence  from  the  9th  of  September,  1835 ;  and  that  the  order 
was  dulj  signed,  and  transmitted  to  the  mayor.  It  then  commanded  the  town  council  to 
execute  a  bond  for  the  payment  of  the  annuity  of  50/.  18s.  2^.,  to  commence  from  the 
9th  of  September,  1835.  Betum,  that  on  the  23d  of  March,  1849,  a  treasury  minute  wat 
made,  which  stated  the  annual  ayerage  profits  of  the  office  for  five  years  before  the  pass- 
ing of  Stat.  5  &  6  Will.  4,  c  76,  and,  after  deducting  one  third,  directed  the  amount  or  the 
annuity  to  be  50/.  18s.  2d.;  and  that,  in  pursuance  thereof,  an  order,  dated  the  3 1st  of 
March,  was  drawn  np,  and  a  copy  of  the  minnte  was  transmitted  to  C.  S. ;  that  on  the 
10th  of  April  the  same  lords  of  the  treasury  made  a  second  minute,  ordering  the  annuity 
to  commence  from  the  day  on  which  C.  S.  ceased  to  hold  the  office  of  town  derk :  — 

.fie/c/,  first,  that  under  sect  66  of  stat.  5  &  6  Will.  4,  c.  76,  the  lords  of  the  treasury  mi^ht 
make  an  order  to  pay  a  sum  in  gross  by  way  of  compensation,  or  an  annuity  commencing 
at  a  future  or  a  by-gone  time,  and  therefore  the  order  of  the  31st  of  March,  1849,  taken  by 
itself,  was  yalid. 

Seeondly,  that  the  lords  of  the  treasmy  had  no  power  to  order  compensation  for  a  lime 
during  which  the  party  held  office  and  enjoyed  the  profits  of  it ;  that  taking  the  minute 
of  the  23d  of  March  and  the  order  of  the  3l8t  of  March  together,  it  awarded  that  for  the 
loss  of  the  profiu  of  the  office  from  the  9th  of  September,  1835,  to  the  20th  of  January, 
1844,  C.  S.  should  haye  at  the  rate  of  50/.  18s.  2d.  a  year,  and  therefore  jnv  tanto  was  bad. 

Quorv,  whether  it  was  competent  for  the  lords  of  the  treasury  to  alter  their  wder,  after  it 
was  made  and  published,  by  correcting  a  mistake  of  fact. 

—  - 

1  15  Jur.  812. 
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JuDOMENT  having  been  given  for  the  defendants  in  the  Court  of 
Queen's  Bench,  (see  14  Jur.  848,  where  the  pleadings  are  set  out,^) 
th#  prosecutor  brought  a  writ  of  error,  which  was  argued  in  Hilary 
vacation,  February  3,  before  Parke,  B.,  Alderson,  B.,  Maule,  J.,  Cress- 
well,  J.,  Piatt,  B.,  Williams,  J.,  and  Martin,  B.,  by 

Whaieleify  for  the  plaintiff  in  error,  (the  prosecutor  below.)  First,  the 
original  order  of  the  lords  of  the  treasury  is  good.  The  oompensatioa 
for  which  a  bond  is  to  be  given  under  sect  67  of  stat  5  &  6  Will.  4, 
c.  76,  may  Ue  in  a  gross  sum  as  well  as  by  an  annuity ;  and  if  arrears 
had  accrued  due  before  the  date  of  the  bond,  the  compensation  must 
be  in  that  form ;  also,  an  annuity  may  be  made  to  commence  from  a 
time  antecedent  to  that  when  the  party  was  removed  from  his  office. 
It  does  not  appear  that  compensation  was  given  by  the  original  order 
in  respect  of  any  time  during  which  the  plaintiff  in  error  held  office. 
By  sect  65  the  council  elected  under  the  act  have  power  to  remove 
any  officer  who  shall  be  in  office  at  the  time  of  the  first  election  of 
councillors  under  the  act;  and  the  first  quarterly  meeting  of  the  town 
council  under  the  act  would  take  place  on  the  1st  of  January,  1836| 
which  would  be  the  earliest  day  on  which  an  officer  could  be  dis- 
missed ;  and  therefore,  if  this  order  is  bad,  none  of  the  orders  for  com* 
pensation  would  be  valid,  because  they  are  all  made  to  commence 
from  the  9th  of  September,  1835.  Secondly,  the  lords  of  the  treasury 
had  no  power  to  make  a  second  order  amenaing  the  first.  By  sect  66| 
the  order  made  upon  appeal,  <<  sigiled  by  three  or  more  of  such  lords 
commissioners,  shall  be  binding  on  all  parties." 

IMartin^  B.    Could  not  a  clerical  error  be  amended  ?] 

Perhaps  it  might,  if  there  was  any  thing  to  amend  by. 

[Martinj  B.  The  lords  of  the  treasury  do  not,  by  the  second  order,  re- 
verse the  first  order,  but  make  it  conformable  to  their  original  intention* 

Maule^  J.  It  must  be  contended  that  any  three  lords  of  the  treas- 
ury might  amend  the  original  order  at  any  time.  If  the  first  order  is 
valid  on  the  face  of  it,  the  second  is  only  as  good  as  the  first ;  and 
there  is  no  rule,  as  in  the  case  of  wills,  that  the  latest  of  two  contrary 
orders  is  to  prevaiL 

Martiriy  B.  It  would  not  be  quite  sufficient  that  the  first  order 
should  be  good  on  the  face  of  it  Suppose  there  had  been  no  petition 
or  appeal  to  the  lords  of  the  treasury,  or  the  party  had  not  in  fact 
held  office,  would  a  riMndamus  be  granted  to  enforce  the  order  ?] 

If  the  lords  of  the  treasury  had  jurisdiction  to  make  it  (As  to  the 
want  of  power  in  an  arbitrator  to  rectify  an  error  in  his  award,  he  re- 
ferred to  Fuller  v.  FenwUk,  3  C.  B.  705 ;  10  Jur.  1057.  Ward  v.  Dean, 
3  B.  &  Ad.  234 ;  and  Henfree  v.  Bromley,  6  East,  309.)  A  judgment  of 
the  court  cannot  be  altered  in  a  subsequent  term.  Rex  v.  Amery^  1  Anst 
178, 183, 184.  Nor  can  the  judge  of  a  county  court  alter  his  judgment 
except  at  the  same  court  Jones  v.  Jones^  5  Dowl.  &  L.  628.  Tbirdlyi 
the  form  of  the  judgment  ought  to  have  been  that  the  writ  was  bad. 

[Martin,  B.     The  judgment  is  in  the  words  of  the  demurrer.] 


^  The  sabfltance  of  the  pleadings  is  stated  ia  the  jadgment,  jnm<,  p.  323. 
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Keating^  contra.  First,  the  lords  of  the  treasury  had  no  jurisdiction 
to  make  an  order  giving  compensation  for  the  loss  of  an  office  while 
the  party  held  it  They  have  not  unlimited  power  on  the  bearin A)f 
an  appeal*  Where,  as  in  this  case,  the  town  council  have  granted  an 
annuity  by  way  of  compensation,  the  appeal  is  from  the  amount  of 
that  annuity,  and  the  lords  of  the  treasury  have  no  power  to  award  a 
gross  amount  Also,  if  they  assessed  a  sum  beyond  the  amount 
claimed,  the  order  would  be  bad. 

[PlaU^  B.  By  sect  66,  the  lords  of  the  treasury  are  empowered  to 
make  ^  such  order  as  to  them  shall  seem  just" 

Maule,  J.  Both  of  the  orders  alter  the  term  fixed  by  the  town  coun- 
cil for  the  payment  of  the  annuity.  Neither  the  writ  nor  return  state 
the  date  from  which  it  is  to  be  paid ;  therefore  it  would  be  payable 
irom  the  date  of  the  order.] 

It  is  more  in  accordance  with  the  spirit  of  stat  5  &  6  WilL  4,  c.  76, 
that  the  persons  removed  from  office  should  receive  something  in  Uea 
of  what  they  have  lost,  which  are,  <<  the  salary,  fees,  and  emoluments 
of  the  office."' 

SMauUj  J.     The  fees  and  emoluments  are  not  ne^sessarily  annuaLj 
further,  by  sect  66,  the  amount  of  the  compensation  is  to  be  '<  paid 
out  of  the  borough  fund." 

[  Oresswell^  J.  Why  should  the  town  council  make  their  posterity 
pay  for  removing  an  officer  from  his  office,  and  putting  in  a  niend  of 
their  own  ?] 

Secondly,  it  was  competent  to  the  lords  of  the  treasury  to  correct 
the  mbtake  made  in  the  first  order  within  a  reasonable  time.  It  is 
not  necessary  to  contend  that  they  could  review  their  judgment 

[Maule,  J.  Who  is  to  judge  whether  the  time  within  which  the 
second  order  was  made  is  reasonable  ?  If  it  is  matter  of  law,  the  facts 
ought  to  be  stated  upon  which  the  court  might  determine  that  question. 

Alderson,  B.  Is  not  the  limit,  beyond  which  the  power  of  amend- 
ing ceases,  the  delivery  of  the  judgment  to  the  party  ?] 

The  courts  may  amend  their  judgments  within  a  certain  time. 

[MatUcy  J.  The  power  to  amend  is  a  power  to  amend  forthwith. 
A  court  has  no  such  power  as  that  of  amending  within  a  reasonable 
time :  it  is  by  a  fiction  that  the  power  of  amending  extends  through 
the  term.  The  amendment  of  entries  of  judgments  is  another  matter. 
See  Bowers  v.  Nixon,  in  error,  13  Jur.  334. 

Alderson,  B.  The  first  order  of  the  lords  of  the  treasury  is  like  a 
judgment  which  has  proceeded  on  a  mistake  of  fact ;  the  lords  of  the 
treasury  intended  to  give  an  annuity  from  the  9th  of  September,  1835, 
but  they  did  so  under  the  mistaken  supposition  that  that  wc^s  the  day 
when  the  party  was  removed  from  office. 

'  Parke,  B.  Suppose  the  lords  of  the  treasury  had  altered  their  first 
order,  on  the  ground  that  they  had  erroneously  supposed  the  profits 
to  be  larger  than  they  were  ?]  ^ 

In  that  case,  as  well  as  m  this,  they  would  correct  what  was,  in 
efiect,  a  clerical  error. 

Whateley,  in  reply.    This  b  not  a  clerical  error 
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[MauUy  J.  The  clerk  who  wrote  the  first  order  would  have  made 
a  mistake  if  he  had  written  it  differently.]  q^^^  ^^^  y^i^^ 

Parke,  B.,  now  delivered  the  judgment  of  the  court  This  case 
came  before  the  court  on  a  writ  of  error  from  the  Queen's  Bench,  who 
gave  judgment  for  the  defendants  on  a  demurrer  to  a  return  to  a 
mandamtis. 

The  mandamtis  to  the  mayor,  aldermen,  and  citizens  of  Ldchfield 
recites  a  previous  peremptory  mandamus  to  the  council  of  that  cityi 
stating,  that  at  the  passing  of  the  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76,  Charles  Simpson,  the  prosecutor,  held  the  office  of  town 
clerk ;  that  he  was  reappointed  to  the  office  after  the  passing  of  the 
act,  and  continued  to  be  such  until  the  20th  of  January,  1844,  when  he 
was  removed,  and  was  entitled  to  compensation,  to  be  assessed  by  the 
council ;  that  the  council  took  into  consideration,  and  disallowed  it ; 
and  the  recited  writ  then  commanded  them  to  assess  an  adequate 
compensation ;  that  the  council  assessed  as  a  compensation  the  annual 
sum  of  30/.  4^.  3{f.;  that  the  prosecutor  appealed  to  the  lords  commis- 
sioners of  the  treasury,  who  heard  the  appeal,  and  on  the  31st  of  March, 
1849,  ordered  that  the  said  Charles  Simpson  should  receive  the  sum 
of  50L  18s.  2d.  per  annum,  such  annuity  to  commence  on  the  9th  of 
September,  1835  \  that  the  order  was  duly  signed,  and  became  valid, 
and  was  transmitted  to  the  mayor,  and  also  that  notice  was  given 
thereof  to  the  prosecutor.  And  the  mandamus  then  commanded  the 
mayor,  aldermen,  and  citizens  to  execute,  and  deliver  to  the  prosecu- 
tor, a  bond  or  obligation  in  a  sufficient  penalty  for  the  payment  to 
him  of  the  said  last-mentioned  annuity,  to  commence  from  the  9th 
of  September,  1835. 

To  this  mandamtis  the  corporation  return,  that  before  any  order 
-was  made  by  the  lords  commissioners  on  appeal,  viz.,  on  the  23d  of 
March,  1849,  a  treasury  minute  was  made,  which  is  set  out  at  length, 
and  states  the  annual  average  profits  of  the  office  for  five  years  prior 
to  the  passing  of  the  Municipal  Corporation  Act,  on  which  the  lords 
of  the  treasury  calculate  the  annual  amount  to  be  97/.  7^.  Ad.,  and, 
making  a  deduction  of  disbursements,  fix  two  thirds  as  the  annual 
compensation,  being  equal  to  50/.  I85.  2^1,  and  order  an  annuity  of 
that  amount  to  be  paid,  to  commence  on  the  9th  of  September,  1835 ; 
and  that  an  or^er  should  be  drawn  up  to  that  effect,  and  delivered  to 
the  mayor,  with  a  copy  of  that  minute.  The  order  is  also  set  out ; 
and  the  return  then  avers  that  the  minute  and  order  did  not  truly  ex- 
press the  true  intent  and  meaning  of  the  commissioners  in  making 
the  same  |  and  that  the  date  of  the  9th  of  September  was  inserted  by 
mistake  and  inadvertence  of  the  commissioners,  and  with  intent  that 
the  prosecutor  should  receive  such  annuity  from  the  day  he  ceased  to 
hold  the  office  of  town  clerk ;  and  that  the  date  was  inserted  under 
the  belief  that  the  9th  of  September  was  that  day. 

The  return  then  states,  that  on  the  31st  of  March  a  copy  of  the  said 
minute  was  transmitted  to  the  prosecutor,  Mr.  Simpson,  and  also  a 
copy  of  the  material  part  of  it  to  the  mayor ;  that  on  the  10th  of  April| 
1849|  the  lords  commissioners  discovered  their  error ;  and  the  same 


324  COURT  OF  QUEEN'S  BENCH,  1851. 

Begina  v.  Th«  Majror,  Aldennen,  and  Citizens  of  Lichfield. 

lords  commissioners  made  a  second  minute,  which  is  set  out,  correct- 
ing that  error,  and  ordering  the  annuity  to  commence  from  the  day  of 
the  prosecutor  ceasing  to  hold  office,  and  that  a  letter  was  sent  to  Mr. 
Simpson,  notifying  that  correction  ;  that  on  the  20th  of  April,  1849,  at 
a  meeting  of  the  council,  it  was  ordered  that  the  amount  of  60L  18s. 
2d.  should  be  granted,  and  secured  by  a  bond  or  obligation  under  the 
common  seal  of  the  corporation,  commencing  on  the  20th  of  January, 
1844,  the  day  when  the  prosecutor  ceased  to  hold  the  office ;  and  that 
they  had  always  been  ready  to  execute  that  bond.  The  return  admits 
the  matters  recited  in  tbe  peremptory  mandamus  to  be  true. 

To  this  return  there  is  a  special  demurrer. 

In  the  argument  in  the  Court  of  Queen's  Bench,  my  brothers  Patte- 
son  and  Wightman  gave  no  conclusive  opinion  on  the  question) 
whether  it  was  competent  for  the  lords  commissioners  of  the  treas- 
ury to  alter  their  order,  after  it  was  made  and  published,  by  correcting 
a  mistake  of  fact,  but  decided  the  demurrer  against  the  prosecutor  on 
the  ground  that  the  original  order  was  bad,  as  the  lords  coramis* 
•ioners  had  no  power,  under  stat  5  &  6  Will.  4,  c.  76,  s.  66,  to  give  a 
compensation,  by  way  of  annuity,  for  loss  of  office  before  the  time 
when  the'  prosecutor  was  actually  removed  from  that  office.  On  this 
judgment  a  writ  of  error  was  brought  and  argued  before  us. 

On  the  argument  it  was  contended,  first,  that  the  order  was  valid ; 
secondly,  that  the  lords  of  the  treasury,  having  once  made  and  pub- 
lished it  to  the  parties  affected  by  it,  wetejiincti  officio^  and  could  not 
afterwards  vary  it,  though  for  the  purpose  of  correcting  a  mistake  of 
fact)  the  order,  when  completed,  being  binding  on  all  parties  by  the 
tenns  of  the  statute.  Upon  the  latter  question  we  think  it  unneces- 
sary to  give  any  opinion,  because,  after  a  very  full  consideration  of  the 
first  question,  we  agree  in  the  judgment  of  tbe  Court  of  Queen's 
Bench,  that  the  order  of  the  commissioners  of  the  treasury,  so  far  as 
relates  to  making  the  annuity  payable  retrospectively,  beyond  the21st 
of  January,  1844,  was  void. 

If  we  look  at  the  order  itself,  as  set  out  in  the  mandamuSj  and  to 
that  alone,  we  should  not  think  it  void. 

By  the  66th  section  of  the  6  &  6  Will.  4,  c.  76,  every  officer  who 
shall  be  in  any  office  of  profit  at  the  time  of  the  passing  of  the  act, 
who  should  be  removed  under  its  provisions,  shall  be  entitled  to  have 
an  adequate  compensation,  to  be  assessed  by  the  council,  for  the  salary, 
fees,  and  emoluments  of  the  office  which  he  shall  cease  to  hold,  regard 
being  bad  to  the  manner  of  his  appointment  to  the  office,  his  term 
and  interest  therein,  and  all  the  other  circumstances  of  the  case ;  and 
in  the  event  of  an  appeal,  the  lords  commissioners  of  the  treasury 
may  thereupon  make  *^  such  order  as  to  them  shall  seem  just,  and  such 
order,  signed  by  three  or  more,  shall  be  binding  on  all  parties."  Un- 
der this  provision,  the  lords  of  the  treasury  might  make  an  order  to 
pay  a  sum  in  gross  by  way  of  compensation,  or  an  annuity  for  life,  or 
for  a  less  time,  or  make  the  annuity  commence  at  a  future  or  by-gone 
time.  They  are  left  with  a  complete  discretion  on  the  subject,  to  be 
exercised  with  a  view  to  all  tbe  circumstances,  including  the  state  of 
the  corporation  funds  and  the  position  of  the  appellant     In  some 
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cases  it  may  be  just  to  both  parties,  and  more  convenient  to  one  or 
or  both,  to  receive  or  to  pay  a  principal  sum;  in  others  an  annuity, 
and  the  commencement  and  the  continuance  of  the  annuity,  and  its 
amount,  may  be  varied  with  perfect  equity  in  each  particular  case. 

The  order  itself  set  out  in  the  mandamus  appears  to  us,  therefore, 
to  be  valid,  though  it  makes  the  annuity  to  commence  from  the  9th 
of  September,  1835,  and  the  plaintiff  in  error  was  not  removed  until 
January,  1844,  because,  instead  of  awarding  a  sum  in  gross  as  a  com- 
pensation, the  lords  commissioners  might  be  presumed  to  have 
thought  fit  to  distribute  the  burden  more  equally  by  making  the  com- 
pensation payable  by  way  of  annuity ;  yet  not  altogether  so,  but 
partly  by  a  sum  in  gross,  viz.,  the  arrears  which  are  payable  inatanter^ 
and  partly  by  annual  payments.  Such  an  arrangement  would  be 
within  the  scope  of  the  power  given  to  them  by  the  act,  and  would, 
therefore,  be  legal  and  valid. 

But  it  is  clear  that  the  legislature  never  intended  the  lords  of  the 
treasury  to  have  power  to  make  a  compensation  to  the  officer  for 
the  loss  of  the  salary,  fees,  and  emoluments  of  an  office  during  the 
time  when  he  had  not  lost  it,  but  continued  in  the  full  enjoyment 
of  its  profits;  and,  therefore,  if  the  order  had,  on  the  face  of  it, 
expressly  stated  that  the  lords  thought  fit  to  give  the  appellant  50^ 
185.  2(L  for  the  loss  of  office  for  eight  years  and  upwards,  from  Sep- 
tember, 1835,  to  January,  1844,  that  part  of  the  order  would  be  ultra 
vires,  and  bad.  Though  they  may  exercise  their  discretion  as  to  the 
quantum  and  mode  of  payment  of  the  compensation  for  loss  of  the 
profits  of  office,  they  have  no  right  to  give  a  compensation  for  profits 
not  lost. 

The  question  in  the  case  then  is,  whether  the  order  is  valid,  look- 
ing at  the  treasury  minute  of  the  23d  of  March,  1849,  set  out  in  the 
return,  and  made  before  the  order.  It  contains  the  resolution  of  the 
lords  of  the  treasury  to  make  the  order,  and  the  order  is  averred  to 
have  been  made  in  pursuance  thereof,  and  a  copy  of  the  minute,  as 
well  as  the  order  itself,  is,  by  the  memorandum,  ordered  to  be  trans- 
mitted to  the  mayor,  and  a  copy  of  the  minute  was  in  fact  transmit-^ 
ted  to  the  appellant 

Two  questions,  then,  arise  :  first,  can  we  read  the  treasury  minute 
in  conjunction  with  the  order?  and,  secondly,  so  reading  it,  what  ia^ 
the  effect  ?  We  think  that  it  was  clearly  intended  by  the  lords  that 
one  document  should  explain  the  other,  as  there  is  an  order  to  trans- 
mit a  copy  of  it  with  the  order  itself;  and  we  do  not  see  any  reason 
why  that  intention  should  not  be  carried  into  effect.  We  ought  not 
to  require  strict  technical  formality  in  such  a  proceeding.  The  two 
instruments  being  read  together,  it  appears  that  the  lords  ascertained 
the  annual  average  profits  for  five  years  befTire  the  passing  of  the  act 
to  be  76/.  7^.  4(/.,  and  they  deduct  one  third,  (no  doubt  in  respect  of 
the  exemption  of  the  appellant  hereafter  from  all  further  trouble  and 
loss  of  time  which  the  actual  exercise  of  the  office  would  have  cost 
him,)  and  they  fix  the  annual  net  amount  at  50/.  18^.  2d.,  which  the 
lords  direct  to  be  the  amount  of  the  annuity.  We  do  not  feel  any 
doubt,  from  the  language  of  the  minute,  that  the  lords  considered 
VOL.  V.  28 
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SOL  18s.  2d.  a  year  to  be  the  fall  compensation  due  to  the  appellant 
for  the  loss  of  each  year's  profits  respectively ;  and  therefore,  as  they 
have  awarded  that  sum  for  each  year  from  the  9th  of  Septemberi 
1835,  they  have  awarded  compensation  for  a  time  for  which  they  had 
no  power  to  give  it,  viz.,  a  time  daring  which  the  appellant  held  the 
office  and  enjoyed  the  profits  of  it  Taking  the  minute  and  order 
together,  it  is  equivalent  to  an  award  by  the  lords  of  the  treasury, 
that  for  the  loss  of  the  profits  of  the  office  from  the  9th  of  September, 
1835,  to  the  ^Oth  of  January,  1844,  being  eight  years  and  four 
months,  he  should  have  at  the  rate  of  50/.  18^.  2(L  a  year,  and  an 
annuity  of  the  same  amount  for  the  following  years.  For  the  period 
of  time  between  the  9th  of  September,  1835,  and  the  20th  of  Jan- 
uary, 1844,  they  had  no  power  to  make  any  compensation  at  all,  and 
pro  tanto  their  award  is  bad. 

We  think,  therefore,  that  the  judgment  of  the  Court  of  Queen's 
Bench  is  right,  and  ought  to  be  affiirmed.  Judgment  affirmed. 


Staveley  &  another  v.  Alcock  &  others.^ 

Hilary  Vacation,  February  8,  1851. 

liandlord  and  Tenant  —  Distress  for  Rent  —  Lease  by  joint  Tenants  — 

Severance  of  joint  Tenancy  after  Rent  due. 

Where  rent  bas  become  due  under  a  lease  made  by  several  joint  tenants,  an  assignment  of 
the  rerersion  br  one  does  not  alter  the  nature  or  the  by-gone  rent,  and  therefore  the  right 
of  distraining  ror  it  is  gone. 

Trespass.  The  first  count  of  the.  declaration  stated  that  the 
plaintiffs  carried  on  the  trade  and  business  of  cotton  spinners  and 
manufacturers  in  and  upon  certain  premises  of  the  plaintiffs,  with 
the  appurtenances,  that  is  to  say,  the  third  and  fourth  stories  of  and 
in  a  certain  mill,  or  building,  abutting,  &c. ;  and  that  the  defendants 
broke  and  entered  into  the  said  premises  of  the  plaintiffs,  with  the 
appurtenances,  and  severed  divers  machines  of  the  plaintiffs,  then 
affixed  to  the  premises,  and  carried  away  the  same,  and  converted 
and  disposed  thereof  to  their  own  use.  Second  count,  for  seizing 
and  taking  goods  and  chattels  of  the  plaintiifs. 

Plea  -^  Not  guilty,  by  statute. 

On  the  trial,  before  Cresswell,  J.,  at  the  Summer  assizes,  at  Lan* 
caster,  in  1850,  it  appeared  that  the  plaintiffs  had  become  tenants 
to  the  six  defendants  of  the  part  of  a  cotton  factory  mill,  mentioned 
in  the  declaration,  under  A  written  agreement  On  the  31st  of  Octo- 
ber, 1848,  111/,  was  due  to  the  defendants  for  rent,  and  on  that  day 
a  deed  was  executed  between  the  defendants  and  one  Fielding,  by 
which  they  assigned  the  whole  of  the  factory  to  Fielding,  subject  to 
the  tenancy  of  the  plaintiffs;  the  deed  was  executed  by  four  only  of 

■■     ■  — m 
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the  defendants.  From  that  time  the  plaintiflfs  paid  rent  to  Fielding, 
and  Fielding  paid  rent  to  the  defendants.  In  April,  1850,  the 
defendants  distrained  for  the  arrears  of  rent  due  before  the  assign- 
ment. The  learned  judge  was  of  opinion,  that,  by  the  assignment, 
the  defendants  had  lost  the  power  ^f  distraining  ror  the  prior  rent ; 
and  the  jury  gave  a  verdict  for  the  plaintifis,  damages  185/.,  on  the 
ground  that  the  goods  were  sold  for  less  than  their  value.  In  the  fol- 
lowing Michaelmas  term,  November  8,  — 

Atherton  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis* 
direction ;  against  which 

Cknclinff  now  showed  cause.  The  two  joint  tenants  who  did  not 
execute  the  deed  of  assignment  of  the  reversion  to  Fielding  became 
tenants  in  common  of  the  reversion  with  the  assignee  of  the  four 
who  did  execute  the  deed ;  but  after  the  execution  of  that  deed,  the 
right  of  the  defendants  to  restrain  for  arrears  of  rent  due  before  was 
entirely  gone.  A  party  cannot  be  tenant  of  the  same  land  to  differ- 
ent persons  at  the  same  time.  Gilbert  on  Rents,  7.  The  ordinary 
form  of  avowry  is,  that  the  plaintiff  held  and  occupied  the  land  as 
tenant  of  the  dtefendant,  &c.  Since  the  stat  11  Geo.  2,  c.  19,  which 
gave  a  general  form  of  avowry,  the  question  is  always  as  to  who  has 
had  the  enjoyment  of  the  land.  Syllivan  v.  Siradlingj  2  Wils.  208. 
Suppose  the  six  defendants  had  gone  on  the  land  for  the  purpose  of 
distraining,  the  four  joint  tenants  who  had  executed  the  deed  could 
not  make  cognizance  as  the  servants  of  the  other  two.  Further,  it 
did  not  appear  whether  the  defendants  were  tenants  in  common  or 
joint  tenants. 

Watson  and  Alkerion^  contra.  If  the  defendants  were  tenants  in 
common,  the  only  objection  would  be  that  they  had  distrained  for 
too  much,  because,  though  there  was  a  joint  demise,  each  might  dis- 
train for  his  share.  If  they  were  joint  tenants,  the  effect  of  the 
assignment  would  be  to  make  the  assignee  and  the  non-executing 
defendants  tenants  in  common  of  the  reversion  ;  and  it  would  be  un- 
reasonable that  the  non-executing  parties  should  be  depfived  of  their 
lien  upon  the  land  by  an  assignment  without  their  consent.  Culley 
V.  Spearmani  2  H.  BL  386.  The  tenancy  between  the  plaintiffs  and 
the  defendants  was  never  determined,  though  the  right  to  distrain 
was  gone  as  far  as  the  four  who  executed  the  deed  of  assignment 
are  concerned.  If  they  had  continued  joint  tenants,  they  would 
have  distrained  jointly,  anti  one  would  have  avowed.  Wherever 
there  is  rent  and  reversion  there  is  a  right  to  distrain,  and  here  the 
reversion  remains.  It  is  said  in  Litt  s.  304,  "  And  if  three  joint 
tenants  be,  and  the  one  release  by  his  deed  to  one  of  his  companions 
all  the  right  which  he  hath  in  the  land,  then  hath  he  to  whom  the 
release  is  made  the  third  part  of  the  lands  by  force  of  the  said 
release,  and  he  and  his  companion  shall  hold  the  other  two  parts  in 
jointure ;  and  as  to  the  third  part,  which  he  hath  by  force  of  the  re- 
lease, he  holdeth  that  third  part  with  himself  and  his  companion  in 
common." 
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[Patteson^  J.  There  is  no  doabt  as  to  the  future  rent  Suppose 
the  six  joint  tenants  had  distrained  before  the  assignment,  could  they 
have  put  in  several  dbtresses  ?  Must  they  not  have  justified  for  the 
rent  due  to  all  ?] 

One  joint  tenant  has  a  right  to  distrain  for  the  whole. 

[  Coleridge^  J.  The  four  joint  tenants  who  executed  the  deed  of 
assignment  lost  the  right  to  distrain ;  could  the  two  who  did  not 
execute  the  deed  distrain  for  the  whole?  How  would  they  have 
avowed  ?     The  right  to  avow  tests  the  right  to  distrain.] 

They  would  avow  in  their  own  right,  and  the  other  four  as  bailifls. 

[  Coleridge^  J.  That  supposes  that  the  four  could  avow  in  their 
own  right ;  persons  cannot  make  cognizance  unless  they  can  avow.] 

They  would  set  out  the  facts  as  upon  an  avowry  at  common  law ; 
«ach  defendant  would  take  upon  himself  to  apportion  the  rent, 
though  he  could  only  distrain  for  his  own  portion.  One  of  sev- 
eral parceners  has  a  sufficient  authority  in  law,  by  reason  of  his 
interest  in  the  rent,  to  make  cognizance,  as  bailiff  of  his  coparceners, 
without  any  actual  authority  given  by  them.  Leigh  v.  Shepherd^ 
2  Br.  &  B.  465. 

iWtg/Uman,  J.     There  is  no  doubt  about  that] 
n  Co.  Litt  148,  a,  it  is  said,  "  So  likewise,  if  the  lessor  granteth 
part  of  the  reversion  to  a  stranger,  the  rent  shall  be  apportioned;  for 
the  rent  is  incident  to  the  reversion." 

[Patteson,  J.  That  is  not  an  authority  as  to  the  apportionment  of 
by-gone  rent] 

In  Rivis  v.  Watson^  5  M.  &  W.  255,  Lord  Abinger  said,  p.  266, 
^<  The  principal  point  in  the  case  was,  whether  one  tenant  in  com- 
mon could  distrain  for  his  undivided  share ; "  and  after  stating  that 
the  court  considered  that,  upon  the  pleadings,  the  rent  there  in  ques- 
tion must  be  taken  to  be  a  rent  charge,  he  added,  "  We  are  of  opinion 
that  a  rent  charge  may  be  divided  by  the  act  of  the  party,  and  that 
the  assignee  of  each  portion  may  distrain  for  it" 

[Wightman^J.     The  by-gone  rent  never  had  been  apportioned.] 

Patteson,  J.i  I  am  of  opinion  that  the  onus  is  thrown  upon  the 
defendants  tb  show  an  authority  for  holding  that,  where  rent  has 
accrued  payable  and  due  to  six  joint  tenants,  and  four  of  them  have 
subsequently  assigned  the  reversion,  the  rent  has  become  several,  and 
due  in  six  different  portions,  by  reason  of  the  assignment  by  four  of 
them.  It  may  be  a  hardship  that  one  joint  tenant  should,  by  assign- 
ing his  interest  after  rent  has  become  due,  deprive  the  others  of  the 
remedy  by  distress,  but  that  is  only  a  haitlship  incident  to  the  nature 
of  the  estate ;  and  all  remedies  are  not  gone.  An  action  would  lie 
for  the  arrears  of  rent,  and  that  action  must  be  brought  by  all  the  six 
to  whom  the  rent  was  due.  But  I  cannot  see  how  a  severance  of 
the  reversion  alters  the  nature  of  the  by-gone  rent;  and  no  authority 
is  shown  that  it  has  the  effect  of  severing  the  rent  which  is  past,  as 
well  as  that  which  is  payable  in  future. 

Coleridge  and  Wightman,  JJ.,  concurred.         jg^^  discharged. 
1  LoKD  Campbell,  C.  J.,  was  sitting  at  Nisi  Prius. 
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Austin  &  another  v.  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company.^ 

Hilary  Vacation,  February  3,  1851. 

Carrier  —  Bailment  —  Contract  —  Variance  —  Material  Allegalion^ 

Traverse  of. 

In  an  action  on  the  caae,  the  declaration  alleged  that  defendants  were  proprieton  of  a  certain 
railway  and  carriages  for  the  conveyance  of  passengers,  cattle,  &c^  for  hire ;  that  plaintiff 
delivered  to,  and  defendants  received,  divers  horses  from  plaintiff,  to  be  carried  for  plain- 
tiff by  defendants,  in  their  carriages,  for  reward,  and  that  one  of  the  wheels  of  a  carriage 
in  which  some  of  plaintiff's  horses  were  being  conveyed  caught  fire  from  friction ;  that 
plaintiff,  at  the  next  station,  recjaestcd  defendants  to  change  such  carriage,  and  not  to 
persist  in  further  conveying  plaintiff's  horses  in  the  same ;  that  defendants,  in  spite  of 
such  request,  did  so  persist ;  that  the  wheel  afterwards,  from  want  of  due  precaution 
agaiDst  friction,  and  not  otherwise,  was  snapped  asunder,  whereby  the  carriage  was  thrown 
off  the  rails,  and  plaintiff's  horses  were  iniured.  The  plea  traversed  delivery  and  accept- 
ance, mode  €t  forma.  It  appeared  that  plaintiff,  at  the  time  of  agreeing  for  the  carriage 
of  the  horses,  was  informeo^y  the  station  master  that  he  would  have  to  run  all  risks  of 
carriage,  to  which  plaintiff  assented,  and  he  also  signed  a  ticket  in  the  ticket  book  of  the 
company,  which  contained  a  memorandum  that  the  owner  of  the  horses  was  to  be  required 
to  see  to  the  efficiency  of  the  carriages ;  that  the  company  were  not  to  be  responsible  for 
any  alleged  defects  in  their  carriages  or  trucks,  unless  complaint  be  made  at  the  time  of 
boolcing,  or  before  the  same  leave  the  station,  nor  for  any  damage,  however  caused,  to 
horses,  &c.,  travelling  upon  their  railway :  — 

Eddy  that  whether  the  declaration  was  founded  upon  the  common-law  liability  of  the  de- 
fendants as  carriers,  or  upon  a  special  contract,  there  was  a  variance ;  in  the  former  case, 
because  there  was  proof  of  a  special  contract ;  in  the  latter  case,  because  the  declaration 
alleged  an  unqualified  contract  to  carry,  whereas  the  contract  proved  was  to  carry,  the 
defendants  not  being  answerable  for  certain  risks ;  that  the  allegation  traversed  by  the 
plea  was  a  material  allegation,  as  the  extent  of  the  defendants'  liability  depended  u|>on 
the  nature  of  the  bailment  to  them  ;  and  that  the  allegation  of  a  delivery  to  be  carried 
was  equivalent  to  an  allegation  of  a  delivery  to  be  taj3,if  and  Kcwrdy  carried,  subject  to 
such  exceptions  as  the  law  will  create. 

Case.  The  second  couut  of  the  declaration  stated,  that  whereas 
the  defendants  heretofore,  to  wit,  on  the  21st  of  February,  1849,  and  be- 
fore and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,, were  the  owners  and  proprietors  of  a  certain  railway,  to 
wit,  the  Manchester,  Sheffield,  and  Lincohishire  Railway,  and  of  cer- 
tain carriages  used  by  them  for  the  carriage  and  conveyance  of  pas- 
sengers, horses,  cattle,  goods,  and  chattels,  in,  upon,  and  along  the 
said  railway  and  certain  other  railways,  to  wit,  the  East  Lincolnshire 
Railway  and  the  Eastern  Counties  Kailway,  from  a  certain  place,  to 
wit,  New  Holland,  in  the  county  of  Lincoln,  to  a  certain  other  place, 
to  wit,  the  Shoreditch  station  of  the  Eastern  Counties  Railway,  in 
the  county  of  Middlesex,  for  hire  and  reward  to  the  defendants  in  that 
behalf;  and  thereupon  the  plaintiff,  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  request  of  the  defendants,  deliverea,  and 
caused  to  be  delivered,  to  the  defendants,  at  New  Holland  aforesaid, 
and  the  said  defendants  then  accepted  and  received  of  and  from  the 
the  plaintiff  divers,  to  wit,  thirty  horses,  thirty  geldings,  and  thirty 
mares,  of  great  value,  to  wit^  of  the  value  of  600/.,  of  the  plaintiff,  to 
be  carried  for  the  plaintiff  by  the  defendants,  to  wit,  in  the  said  car- 
riages of  the  defendants,  ancl  iu-andupon  and  along  the  said  railways 

1  20  Law  J.  Rep.  (n.  s.)  Q.  B.  335.    15  Jur.  670. 
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respectively,  for  reward  to  the  defendants  in  that  behalf,  to  wit,  from 
New  Holland,  in  the  county  aforesaid,  to  the  Shoreditch  station  of 
the  Eastern  Counties  Railway,  in  the  county  of  Middlesex,  and,  on 
their  arrival  at  the  last-mentioned  place,  to  "be  delivered  up  by  the  de- 
fendants to  the  plaintiff;  and  thereupon,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  after  such  delivery  by  the  plaintiff 
and  acceptance  by  the  defendants  of  the  said  horses,  geldings,  and 
mares,  for  the  purpose  aforesaid,  the  same  were  placed,  to  wit,  by  the 
defendants,  in  pursuance  of  such  purpose,  in  certain  carriages  of  the 
defendants,  to  be  carried  and  conveyed  therein  in,  upon,  and  along  the 
said  railways  respectively,  to  wit,  from  the  place  in  that  behalf  afore- 
said to  the  place  also  in  that  behalf  aforesaid. 

And  the  plaintiff  further  says,  that  afterwards,  and  aft<er  the  said 
horses,  geldings,  and  mares  had  left  New  Holland  aforesaid,  and  whilst 
they  were  being  conveyed  on,  along,  and  upon  the  said  railway,  by 
the  defendants,  in  the  said  carriages  of  the  defendants,  to  their  desti- 
nation aforesaid,  and  before  they  had  arrived  thereat,  and  whilst  the 
said  carriages  and  the  locomotive  power  thereof  were  respectively 
^  under  the  management  and  control  of  the  defendants,  to  wit,  on  the 
^  day  and  year  last  aToresaid,  one  of  the  wheels  of  one  of  the  said  car- 
riages, in  which,  divers,  to  wit,  seven  of  the  said  horses,  seven  of  the 
said  geldings,  and  seven  of  the  said  mares,  were  then  being  con- 
veyed as  aforesaid,  caught  fire,  to  wit,  by  the  means  of  friction  caused 
by  the  revolution  thereof,  of  which  the  defendants  then  had  due 
notice,  and  were  afterwards,  and  after  the  said  wheel  had  so  as  aforesaid 
caught  fire,  to  wit,  at  a  convenient  time  and  place  for  that  purpose,  to 
wit,  when  the  said  last-mentioned  carriage  had  arrived  at  the  next 
station,  and  had  stopped  there,  and  whilst  it  was  stopping  there,  and 
before  it  had  reached  its  final  destination,  requested,  to  wit,  by  the 
plaintiff,  not  to  persist  in  further  conveying  the  said  last-mentioned 
horses,  geldings,  and  mares  in  the  said  carriage,  the  wheel  whereof 
had  so  caught  fire  as  aforesaid,  which  the  defendants  then  wholly  re- 
fused to  do  ;  and  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, in  spite  of  such  request  of  the  plaintiff,  the  defendants,  still 
having  the  sole  control  over,  and  management  of,  the  said  last-men- 
tioned carriage  and  the  said  contents  thereof,  persisted  in  further 
conveying,  and  did  continue  to  convey,  the  said  last-mentioned 
horses,  geldings,  and  mares  in  the  said  last-mentioned  carriage,  to  wit, 
from  the  said  last-mentioned  station,  and  along  the  said  railways,  to- 
wards their  destination  aforesaid. 

And  the  plaintiff  further  says,  that  afterwards,  and  after  the  said  last- 
mentioned  carriage  had  left  the  said  last-mentioned  station,  and  whilst 
the  said  last-mentioned  horses,  geldings,  and  mares  were  so  as  last 
aforesaid  being  conveyed  by  the  defendants  on  and  along  the  said 
railways  in  the  said  last-mentioned  carriage,  and  before  they  had 
reached  their  said  destination,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  wheel  of  the  said  last-mentioned  carriage  again  took 
fire,  to  wit,  by  and  for  want  of  due  precaution  against  friction,  and 
in  consequence  thereof  became  and  was  snapped  and  broken  whilst 
the  said  last-mentioned  horses,  geldings,  and  mares  were  so  being 
conveyed  as  last  aforesaid ;  and  by  reason  thereof,  and  not  otherwise, 
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tbe  said  last^mentioned  carriage  was  then  thrown  out  of  its  proper 
position  upon  the  rails  of  the  said  railways,  and  the  said  last-men- 
tioned horses,  geldings,  and  mares  then  being  therein,  were  respec- 
tively, by  reason  of  the  said  last-mentioned  premises,  thrown  violently 
down,  and  greatly  lamed,  and  otherwise  injared,  insomuch  that  one 
of  the  said  last-mentioned  mares  of  the  plaintiff,  of  great  value, "to 
wit,  of  the  value  of  35/.,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  by  reason  of  such  injury,  and  not  otherwise,  died ;  and  the 
residue  of  the  said  last-mentioned  horses,  geldings,  and  mares,  in 
consequence  of  such  injuries,  became  and  were  greatly  deteriorated 
and  lessened  in  value,  to  wit,  to  the  amount  of  500L  ;  and  the  plain- 
tiff was  forced  to  expend  and  become  liable  to  pay  divers  large  sums 
of  money,  to  wit,  amounting  to  50/.,  in  and  about  the  endeavoring  to 
cure  the  said  last-mentioned  horses,  geldings,  and  mares  of  the  said 
injuries  so  by  them  sustained  as  aforesaid ;  and  by  reason  of  ttiB 
plaintiff  being  deprived  of  the  use  of  the  said  last-mentioned  horses, 
geldings,  and  mares,  in  consequence  of  such  injuries,  for  a  long  space 
of  time,  to  wit,  one  month,  the  plaintiff  also  sustained  damage  in 
that  behalf,  to  wit,  to  the  amount  of  100/.,  &c.  Sixth  plea  to  the 
second  count,  that  the  plaintiff  did  not  deliver  or  cause  to  be  deliv- 
ered to  the  defendants,  nor  did  the  defendants  accept  or  receive  of  or 
from  the  plaintifi',  the  horses,  geldings,  and  mares  in  the  said  second 
count  mentioned,  to  be  carried  by  the  defendants  for  the  plaintiff, 
modo  et  forma.     Whereupon  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  Guildhall,  at  the  Sittings  after  Hilary 
term,  ISSO,  it  appeared  that  the  plaintiff,  who  is  a  horse  dealer,  being 
^desirous  of  sending  some  horses  by  railway  from  New  Holland,  in 
Lincolnshire,  to  London,  applied  to  the  station  master  at  New  Hol- 
land, stating  that  he  wished  to  engage  three  cattle  trucks,  to  carry 
some  horses  up  to  London.  That  the  station  master  stated  to  him 
at  the  time  that  it  was  unusual  to  send  horses  in  cattle  trucks,  and 
asked  him  why  be  did  not  send  the  horses  in  horse  boxes.  To  which 
the  plaintiff  replied  that  they  were  low-priced  horses,  and  would  not  bear 
the  extra  expense  of  carriage  in  horse  boxes.  Tbe  station  master  then 
informed  him  that  he  must  be  responsible  for  all  risks  of  conveyance 
in  the  cattle  trucks,  to  which  the  plaintiff  assented.  •  It  further  ap- 
peared, that  the  company's  charge  for  hire  of  the  trucks  amounted 
to  22/.  lOs.,  whereas  their  charge  for  conveying  the  horses  in  horse 
boxes  would  have  amounted  to  57/.  The  plaintiff  thereupon  tendered 
the  money  for  the  hire  of  the  trucks  to  the  station  master,  but  the 
latter  refused  to  receive  it  until  the  plaintiff  had  read  and  signed  a 
memorandum,  in  a  book  called  the  "  Ticket  Book,"  which  was  filled 
up  in  the  following  form :  — 

"  Manchester,  Sheffield,  and  Lincolnshire  Railway. 

"  Lincolnshire  Division. 

"  Ticket  for  horses,  cattle,  sheep,  pigs,  dogs,  and  live  stock  of  every 

description. 
«  No.  82.  "  Date,  Feb.  22, 1849. 

"  From  New  Holland  to  London,  E.  C.  R. 

"  Three  trucks.    Horses  at  7/.  105., je22  10  0 
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<<  This  ticket  is  issued  subject  to  the  owner  undertaking  to  bear  all 
the  risk  of  injury  by  conveyance  and  other  contingencies,  and  the 
owner  is  required  to  see  to  the  efficiency  of  the  carriage  before  he 
allows  his  horses  or  live  stock  to  be  placed  therein.  The  charge  being 
for  the  use  of  the  railways  carriages,  and  locomotive  power  only,  the 
company  will  not  be  responsible  for  any  alleged  defects  in  their  car* 
riages  or  trucks,  unless  complaint  be  made  at  the  time  of  booking,  or 
before  the  same  leave  the  station ;  nor  for  any  damage,  however 
caused,  to  horses,  cattle,  or  live  stock  of  any  description  travelling 
upon  their  railway  or  in  their  vehicles. 

"  I  have  examined  the  carriages,  and  am  satisfied  with  their  suffi* 
ciency  and  safety. 

u  /Q.       jv  (  Owner,  or  on  the 

« (Signed)  j     owner's  behalf." 

The  plaintiff  signed  this  memorandum,  and  paid  the  money  to 
the  station  master.  The  following  day  the  horses  were  put  in  the 
trucks,  the  station  master  having  previously  given  special  instructions 
to  the  carriage  inspectors  to  examine  the  trucks,  and  having  also 
examined  them  himself;  and  he  stated  that  they  were  in  good  order, 
and  nearly  new.  When  the  train  arrived  at  Spalding,  the  plaintiff's 
groom,  who  had  charj?e  of  the  horses,  observed  that  a  wheel  of  one 
of  the  trucks  was  on  mre,  and  called  the  attention  of  the  guard  to  it 
The  guard  greased  the  wheel,  and  said  that  it  would  be  all  right  The 
plaintiff's  groom,  on  the  arrival  of  the  train  at  Peterborough,  observed 
that  the  wheel  was  again  on  fire,  and  remonstrated  with  the  guard, 
saying  that  the  truck  was  unfit  to  proceed  any  farther,  and  he  requested^ 
the  guard  to  change  the  truck,  which  he  refused  to  do,  and  again 
greased  the  wheel.  A  few  miles  beyond  Peterborough  the  axletree  of 
the  truck  broke,  and  the  truck  was  thrown  off  the  line  of  rail.  A  mare 
of  the  plaintiff's  in  the  truck  was  so  much  injured  that  it  was  neces- 
sary to  kill  her  on  the  spot,  and  the  plaintiff's  other  horses  in  the  same 
truck  also  sustained  injury.  It  was  in  respect  of  these  injuries  that  the 
present  action  was  brought  The  jury  found  a  verdict  for  the  defend- 
ants upon  the  sixth  plea,  under  the  direction  of  the  learned  judge,  on  the 
ground  of  a  variance  between  the  agreement  as  set  out  in  the  second 
count  of  the  declaration  and  the  agreement  as  proved  at  the  trial.  In 
the  ensuing  term  a  rule  was  obtained  on  behalf  of  the  plaintiff,  in 
pursuance  of  leave  reserved  at  the  trial,  calling  upon  the  defendants 
to  show  cause  why  the  verdict  on  the  sixth  plea  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  for  70^  on  that  plea. 

Sir  F.  TTiesiger  (Hawkins  with  him)  now  showed  cause.  The  ques- 
tion is,  whether  or  not  the  issue  upon  the  sixth  plea  was  proved  in  the 
defendants'  favor.  The  plaintiff  alleges  the  delivery  of  certain  horses 
to  the  defendants  to  be  carried ;  and  the  question  is,  whether  the  con- 
tract alleged  in  the  second  count  is  not  a  general  contract  of  Jiability 
as  common  carriers.  The  defendants  contend  that  it  is  so,  and  that 
there  was  a  variance  between  the  contract  as  proved  at  the  trial  and 
as  laid  in  the  declaration,  which  entitles  the  defendants  to  a  verdict 
upon  this  issue.    A  carrier  may  by  special  contract  limit  his  common* 


COURT  OF  QUEEN'S  BENCH,  1851.  333 

AoBtin  &  another  v.  Tho  Manchester,  &c.,  Railway  Company. 

hw  liability.  Wt/ld  v.  Pickford,  8  M.  &  W.  443.  It  was  proved  at 
the  trial  that  the  ordinary  rate  of  charge  for  the  carriage  of  horses 
upon  the  defendants'  railway  was  higher  than  that  agreed  for  between 
the  plaintiif  and  defendants  upon  the  occasion  in  question  ;  and  that 
upon  this  occasion  the  plaintiff  took  upon  himself  all  liability  for  risk 
of  conveyance  and  defect  of  carriages.  The  case  of  Sliaw  v.  The 
York  and  North  Midland  Railway  Company,!  ^3  Jur.  S8o,  is  precisely 
similar  to  the  present,  with  the  exception,  that  there  it  was  averred  in 
the  declaration  that  the  defendants  received  the  horses  "  to  be  safely 
and  securely  carried."  The  plaintiif  has  proved  a  special  contract, 
whereas  he  has  alleged  in  his  declaration  a  general  contract  as 
carriers. 

Rew  and  A.  W,  Clarke^  contra.  The  second  count  of  the  declara- 
tion avers  a  delivery  of  the  horses  by  the  plaintiff  to  the  company,  to 
be  by  them  conveyed  from  New  Holland  to  London,  for  reward. 
The  fact  of  the  delivery  was  proved,  and  also  that  a  ticket  was  given 
to  the  owner  of  the  horses,  which  was  to  be  given  up  at  the  end  of 
the  journey. 

[  Coleridge^  J.  The  horses  were  to  be  carried  as  horses,  you  would 
say,  and  to  be  so  delivered  at  Shoreditch,  and  not  as  bones-  and  ilesh. 
The  question  is,  whether  the  allegation  in  the  declaration  and  the 
terms  of  the  ticket  correspond.] 

No ;  rather,  whether  the  one  contradicts  the  other.  This  is  ah 
action  on  tort,  and  therefore  a  variance  in  setting  out  the  contract 
would  not  be  material. 

[Erle^  J.  In  an  action  on  tort  arising  out  of  a  contract,  you  must 
prove  the  contract  aa  strictly  as  if  you  were  suing  upon  the  con- 
tract. 

Coleridge^  J.  According  to  the  terms  of  the  ticket,  the  company 
were  not  to  be  liable  for  the  insufficiency  of  their  carriages.  If  the 
bottom  of  the  carriage  had  come  out  at  the  first  station,  would 
they  have  been  bound  to  carry  the  horses  on  to  London?] 

The  responsibility  is  limited,  but  not  the  purpose  for  which  the 
horses  were  delivered.  The  company  were  bound  to  carry  them  to 
London.  The  decision  in  Shaw  v.  The  York  and  North  Midland 
Railway  Company  turned  upon  the  words  "  safely  and  securely." 

[  Wightman^  J.     I  do  not  think  they  make  much  difference.] 

There  is  no  allegation  here  to  throw  the  risk  on  the  company  as 
common  carriers,  as  there  was  in  that  case. 

[  W^htman^  J.  There  is  no  allegation  of  "  duty  "  here.  If  there 
had  been,  would  it  have  made  any  difference  ?  Upon  what  duty  do 
you  insist?] 

The  allegation  of  duty,  I  admit,  would  not  have  been  sup- 
ported here.  The  action  is  for  gross  negligence  in  the  carriage  of  the 
horses.  The  declaration  avers  a  delivery  to  the  company  to  carry, 
and  gross  negligence  while  under  their  care,  treating  them  as  bailees. 
In  cases  where  carriers  have,  by  special  contract,  limited  their  com- 
mon-law liability,  the  contract  has  ^always  been  declared  on  in  the 
usual  form.     In  Wyld  v.  Pickfordy  the  court  in  their  judgment  say, 
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« In  an  action  on  the  case  for  breach  of  a  duty  arising,  ex  contractu^ 
upon  a  bailment  or  otherwise,  it  is  not  necessary  to  state  the  contract 
with  the  same  forms  as  in  an  action  of  assumpsit  The  usual  mode 
is  to  aver,  as  is  done  here,  that  the  goods  were  delivered  by  the  plain- 
tiflf  to  the  defendant,  and  had  been  received  by  the  defendant,  to  be 
kept^  or  carried,  or  dealt  with  in  a  particular  way."  * 

fWig'hlmanj  J.     That  "  particular  way "  is  the  very  matter.] 
They  also  referred  to  Garnetl  v.  Wtllan,  5  B.  &  Aid.  63,  and  Smith  v. 
Home,  8  Taunt  144. 

Patteson,  J.  Looking  at  the  second  count  of  the  declaration,  and 
the  sixth  plea,  this  is  a  clear  case.  The  declaration  states  that  the 
defendants  were  carriers,  and  that  the  plaintiff  delivered  to  them  cer- 
tain horses,  to  be  carried  from  New  Holland  to  Shoreditch,  and  on 
arrival  at  the  latter  place  to  be  delivered  up  to  the  plaintiff.  The 
delivery  and  acceptance,  modo  elforma^  is  by  the  sixth  plea  denied. 
This,  being  an  action  on  the  case,  must  be  brought»either  in  respect 
of  a  specisd  contract,  or  in  respect  of  the  defendants'  liability  at  com- 
mon law  as  carriers ;  here  a  special  contract  was  proved.  The  plain- 
tiff agrees  to  give  the  defendants  less  than  the  usual  rate  of  carriage, 
and  to  run  all  risks.  In  either  way,  therefore,  there  is  a  variance ;  if 
this  count  is  founded  upon  a  special  contract,  the  contract  is  not 
proved  as  laid ;  if  the  count  is  founded  upon  the  liability  of  the 
defendants  at  common  law,  it  is  equally  disproved,  as  the  evidence 
shows  that  they  were  liable,  not  as  common  carriers,  but  under  a 
special  contract.  My  onlv  doubt  was,  whether  the  traverse  taken  by 
the  sixth  plea  was  not  of  an  immaterial  allegation.  Mr.  Rew  con- 
tends that  it  is  so,  because  the  breach  laid  in  the  second  count  is  not 
in  respect  of  a  breach  of  contract  or  of  duty  as  common  carriers,  but 
in  respect  of  gross  misconduct,  namely,  the  going  on  after  the  first 
accident  of  the  wheel  taking  fire.  I  do  not  agree  with  him ;  the 
count  ought  to  have  been  framed  differently.  It  ought  to  have  set 
out  the  special  contract,  and  then  have  shown  how  the  damage  arose. 
Here  the  breach  is  made  to  arise  upon  the  defendants'  common-law 
liability  as  carriers,  and  the  traverse  is  so  taken  in  the  plea.  The 
plaintiff  ought  to  have  stated  the  delivery  according  to  the  fact 
Those  two  or  three  words,  "  in  a  particular  manner,"  in  the  judgment 
of  the  court,  in  Wyld  v.  Pickford^  are  very  material ;  if  the  delivery 
had  been  so  stated  here,  the  count  would  have  been  good.  But  I  am 
of  opinion  that  here  there  has  been  a  variance,  and  that,  therefore, 
this  rule  must  be  dbcharged. 

Coleridge,  J.  I  am  of  the  same  opinion.  We  must  assume, 
upon  the  discussion  of  this  rule,  that  the  allegation  traversed  by  the 
sixth  plea  is  material.  Then  what  is  the  meaning  of  that  allegation  ? 
It  has  been"  remarked  that  the  words  "  safely  and  securely "  have 
been  omitted,  but  that  is  not  material.  The  allegation  of  a  delivery 
to,  and  acceptance  by,  the  defendants  to  be  carried,  means  a  delivery 
and  acceptance  to  be  safely  and  securely  carried,  subject  only  to  such 
exceptions  as  the  law  will  create. 
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WiGHTMANi  J.  I  am  of  the  same  opinion.  This  is  an  action  on 
the  case,  which  must  arise  either  upon  a  special  contract  or  upon  the 
duty  of  the  defendants,  arising  from  their  situation  as  common  car- 
riers ;  if  upon  the  latter,  it  is  disproved  by  the  special  terms  proved  in 
evidence ;  if  upon  the  former,  the  contract  proved  differs  from  that 
stated  in  the  declaration.  The  evidence  was  of  a  delivery  and  ac- 
ceptance to  be  carried,  certain  accidents  excepted ;  the  allegation  in 
the  declaration  was  simply  of  a  delivery  and  acceptance  to  be  carried. 
It  is  contended  that  this  allegation  is  immaterial ;  but  I  do  not  think 
so.  It  is  impossible  to  reject  that  which  is  alleged  as  the  foundation 
of  the  defendants'  liability;  and  the  traverse  expressly  refers  to  the 
liability  alleged  by  the  plaintiff;  it  traverses  the  terms  of  acceptance 
alleged  by  the  plaintiff. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  contended  that  the 
breach  here  arises  from  the  negligence  of  the  defendants,  and  that 
the  traverse  takea  by  the  sixth  plea  is  of  an  immaterial  allegation ; 
but  I  think  the  traverse  was  of  an  essential  part  of  the  declaration. 
The  declaration  avers  that  the  plaintiff  and  the  defendants  stood  in  a 
certain  relation  to  each  other;  and  the  nature  of  that  relation  is  ma- 
terial, as  there  are  different  degrees  of  liability  on  different  kinds  of 
bailment.  Here  the  special  contract  specifically  provided  against 
liability  for  defect  of  carriages,  ji^i^  discharged. 


Glover  v.  The  North  Staffordshire  Railway  Company.^ 

Eaater  Term,  May  1,  1851. 

Railway  Company — Injury  to  Lands '^  Compensation — 8  Sf  9  VicU 

c.  18,  5.  68. 

Where  a  railway  company  do  that  which  would  be  an  actionable  injary  to  land,  nnless  done 
under  the  powers  conferred  by  their. act,  the  owner  or  occupier  is  entitled  to  compensation 
under  sect.  68  of  stat.  8  &  9  Vict.  c.  18. 

A  special  verdict  found  that  the  only  approach  to  the  house  of  the  plaintiff  was  by  a  private 
road ;  that  a  railway,  constructed  under  the  powers  of  a  special  act,  crossed  the  road  on  a 
level,  in  an  oblique  direction,  so  that,  at  the  point  where  the  railway  intersected  Uie  road, 
a  train  coming  along  the  railway  at  ordinary  speed  could  not  be  seen  for  more  than  ser* 
entcen  seconds  before  it  reached  that  point  \  that  there  were  gates  on  each  side  of  the 
railway  across  the  road,  which  were  kept  locked,  under  the  provisions  of  the  act,  a  key 
being  kept  by  a  servant  of  the  company,  whose  business  it  was  to  unlock  the  gates  when 
any  person  had  occasion  to  pass  through  them,  and  the  plaintiff  aUo  having  a  key;  and 
that  oy  reason  of  tbe  above  facts,  and  of  the  execution  or  the  works  by  the  company,  the 
property  of  the  plaintiff  was  depreciated  in  value :  — 

Bdd,  that  the  lands  of  the  plaintiff  were  ^'  injuriously  affected,**  within  sect  68  of  stat  8  & 
9  Vict.  c.  18,  by  tbe  erection  of  the  gates,  and,  per  Lord  Campbell,  C.  J.,  by  the  passage 
of  trains  along  the  railway. 

This  was  an  action  on  the  case  brought  by  order  of  the  vice  chan- 
cellor  of  England.     The   declaration  stated  that  the  plaintiff  was 

1  15  Jur.  673. 
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seized  in  fee  simple  of  and  in  a  certain  mansion-house,  farm  lands, 
and  premises,  and  that  the  same  were  injuriously  affected  by  the 
execution  of  the  powers  of  stat  9  &  10  Vict.  c.  85,  and  of  the  works 
of  the  defendants,  and  claimed  810/.  for  compensation  in  respect 
thereof. 

Plea  —  That  the  said  mansion-house,  farm  lands,  and  premises 
of  the  plaintiff  have  not  been  nor  are  injuriously  affected  by  the 
execution  of  the  powers  of  the  said  act  of  Parliament,  or  of  the  said 
works,  in  manner  and  form,  &c.  Conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Staffordshire  Spring 
assizes,  in  1850,  a  special  verdict  was  found  as  follows :  That  the, 
said  James  Glover,  during  the  time  of  the  construction  of  the  works 
of  the  said  company  hereinafter  mentioned,  was,  and  still  is,  the 
owner  in  fee  and  also  the  occupier  of  the  lands  and  premises  men- 
tioned in  the  declaration,  called  "  Sidaway  Farm,"  which  are  situate 
in  the  parish  of  Stoke-upon-Trent,  in  the  county  of  Stafford,  and 
about  two  miles  from  the  town  of  Longton,  in  the  said  county ;  in 
which  latter  place  the  said  James  Glover,  during  the  time  aforesaid, 
carried  on,  and  still  carries  on,  the  business  of  a  brewer.  That  the 
above  property  consists  of  a  house  suitable  for  a  gentleman's  resi- 
dence, and  about  sixty  acres  of  land  within  a  ring  fence,  comprising 
pleasure  grounds,  shrubberies,  plantations,  fish  ponds,  and  gardens. 
That  the  said  James  Glover  became  the  purchaser  of  this  property 
about  twelve  years  ago,  and  shortly  afterwards  began  to  improve  it 
by,  laying  out  gardens,  pleasure  grounds,  shrubberies,  and  plantations, 
and  had  laid  out  in  that  manner  about  2000/.  before  application  was 
made  to  Parliament  for  the  act  of  Parliament  hereinafter  mentioned. 
That  in  the  spring  of  the  year  1847,  James  Glover  commenced  build- 
ing the  present  house  upon  the  property,  on  the  site  where  a  farm- 
house had  formerly  stood ;  the  house  was  completely  furnished  and 
fit  for  occupation  in  the  summer  of  1849,  when  James  Glover  went 
to  reside  therein  with  his  family,  and  has  ever  since  resided  and  still 
resides  there.  That  the  whole  sums  expended  by  the  said  James 
Glover  on  the  aforesaid  improvements,  and  in  the  erection  of  the  said 
house,  amounted  to  between  4000/.  and  5000/.,  of  which  about  2000/. 
was  expended  before  the  act  of  Parliament  hereinafter  mentioned 
was  applied  for.  That  the  said  house  and  lands  are  approached  by 
two  roads,  the  one  called  "the  Longton  Road,"  leading  from  Long- 
ton  aforesaid,  and  the  other  called  "  the  Fenton  Road,"  leading  from 
the  town  of  Fenton,  also  in  the  said  county,  and  distant  about  one 
mile  and  a  half  from  the  said  farm.  That  the  said  roads  are  not^ 
public  highways,  but  are  respectively  private  roads,  passing  over  the 
property  of  third  parties ;  but  that  the  said  James  Glover,  and  the 
occupiers  of  Sidaway  Farm,  before  and  at  the  time  of  the  making 
of  the  railway  hereinafter  mentioned,  had,  and  still  have,  a  right  of 
way  over  and  along  the  same,  as  appurtenant  to  the  said  farm,  for 
passing  to  and  fro,  both  on  foot  and  with  horses  and  carriages.  That 
the  said  roads  form  the  only  access  to  the  said  house  and  premises  of 
the  said  James  Glover,  and  are  used  by  all  persons  having  occasion 
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to  go  to  or  retarn  from  the  same.  That  the  owner  and  ocenpier  of 
*a  cottage  and  a  small  piece  of  land  near  to  the  said  Sidaway  estate 
has  also  a  right  of  way  to  and  from  such  cottage  and  land  over  the 
said  Longton  road ;  and  two  other  persons,  owners  and  occupiers  of 
certain  other  adjoining  premises,  have  also  a  right  of  way  over  the 
said  Fenton  road.  That  the,  said  property  of  the  said  James  Glover 
is  situate  on  the  west  side  of  the  Trent  and  Mersey  Canal,  and  that 
the  nearest  part  of  the  said  premises  is  distant  about  four  yards  from 
the  said  canal.  That  the  said  towns  of  Longton  and  Fenton  are 
situate  on  the  east  side  of  the  said  canal,  and  that  the  said  two  roads 
converge  as  they  approach  the  said  canal,  and,  at  the  distance  of 
about  ten  ydrds  on  the  east  side  thereof,  unite,  and  are  continued  as 
one  road  over  a  bridge  erected  over  the  said  canal,  and  thence  to  the 
said  premises  of  the  said  James  Glover.  That  the  defendants  are 
the  company  incorporated  by  stat  9  &  10  Vict  c.  85,  intituled  ^  An 
Act  for  making  a  Railway  from  the  Manchester  and  Birmingham 
Railway  at  Macclesfield  to  the  Trent  Valley  Railway  at  Colwich, 
with  Branches,"  which  act  received  the  royal  assent  on  the  26th  of 
June,  1846.  That,  in  the  course  of  the  year  1847,  the  said  company 
proceeded  to  construct  the  railway  authorized  by  that  act,  and  in  so 
doing  carried  the  same  over  and  across  the  said  two  above-mentioned 
roads,  on  the  level,  and  at  a  point  a  little  to  the  east  of  the  place 
where  the  said  two  roads  unite,  and  which  is  distant  about  one  hun- 
dred and  fifteen  yards  from  the  nearest  point  of  the  said  land  of  the 
said  James  Glover,  and  about  three  hundred  and  fifty  yards  from  his 
said  house.  That  the  railway  so  made  over  and  across  the  said  roads 
consists  of  four  lines  of  iron  rails,  which  cross  the  said  roads  in  an 
oblique  direction,  and  form  a  double  line  of  railway  for  simultaneous 
traffic  on  each  line.  That  the  said  railway  crosses  the  said  roads  in 
a  direction  nearly  north  and  south,  and,  in  approaching  the  said  Fen* 
ton  road  (which  is  the  most  northernly  of  the  said  two  roads)  from 
the  north,  passes  through  a  cutting  upon  a  curve  of  a  mile  radius,  and 
that  at  the  distance  of  fourteen  chains  from  the  said  Fenton  road,  to 
the  north,  the  said  cutting  is  of  the  depth  of  fourteen  feet  That  a 
person  standing  upon  the  said  Fenton  road,  at  the  point  where  the 
said  railway  intersects  the  same,  could  not  see  a  train  coming  along 
the  said  railway  from  the  north  until  it  reached  a  point  distant  four^ 
teen  chains  from  him,  over  which  distance  a  train  travelling  at  ordi- 
nary speed  would  pass  in  seventeen  seconds.  That  a  person  stand- 
ing on  the  said  Longton  road,  at  the  point  where  the  said  railway 
intersects  the  same,  would  first  see  a  train  coming  along  the  said  rail- 
way from  the  north,  at  the  same  point  at  which  it  would  be  first  seen 
from  the  said  Fenton  road,  which  would  be  from  the  said  Longton 
road  a  distance  of  twenty  chains,  and  that  a  train  travelling  at  ordi- 
nary speed  would  pass  over  such  distance  in  twenty-five  seconds. 
That  a  person  standing  on  the  said  Longton  road,  where  the  most 
westernly  line  of  the  said  railway  intersects  it,  would  not  see  a  train 
approaching  such  last-mentioned  road  from  the  south  until  it  arrived 
at  a  distance  of  eighteen  chains  from  him,  which  last-mentioned  dis- 
tance would  be  traversed  in  twenty-two  seconds.  There  are  no  signals 
VOL.  v.  29 
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or  other  means  of  indicating  when  trains  are  approaching  along  either 
of  the  said  lines,  except  the  noise  occasioned  by  such  trains  on  the 
railways,  or  except  any  person  in  charge  of  snch  trains  should  give 
notice  of  their  approach  by  sounding  the  steam  whbtle,  which  is 
constructed  upon  every  locomotive  engine.  That  there  is  a  gate  on 
each  side  of  the  said  railway  upon  and  across  each  of  the  said 
roads,  each  of  such  gates  being  placed  at  a  distance  of  from  eight  to 
ten  yards  from  the  line  of  railway  nearest  to  it  That  such  gates  are 
kept  locked,  under  the  provisions  of  the  said  act  of  Parliament^  and 
that  a  key  of  them  is  kept  by  a  servant  of  the  said  company,  whose 
business  it  is  to  unlock  the  gates  when  any  person  has  occasion  to 
pass  through  the  same,  and  who  lives  in  a  cottage  on  the  western 
side  of  the  said  railway,  at  the  point  where  the  two  roads  converge, 
which  is  distant  one  hundred  and  thirty  yards  from  the  gate  on  the 
eastern  side  of  the  said  Longton  road,  and  one  hundred  and  three 
yards  from  the  gate  on  the  western  side  of  the  said  last-mentioned 
road.  That  the  said  James  Glover  has  a  key  which  will  open  the 
said  gates,  as  also  have  the  said  other  persons  respectively  herein- 
before mentioned  as  having  a  right  of  way  over  and  along  the  said 
roads  respectively.  That  by  reason  and  in  consequence  of  the  facts 
hereinbefore  stated,  and  of  the  said  execution  of  the  said  works  by 
the  said  company,  the  said  property  of  the  said  James  Glover  was, 
before  and  at  the  time  of  the  giving  by  the  said  James  Glover  to  the 
said  company  of  the  said  notice  in  writing  in  the  said  declaration 
mentioned,  and  from  thence  continually  hath  been,  and  still  b,  depre- 
ciated in  value.     The  case  was  argued  by 

Whateley^  for  the  prosecutor.  The  property  of  the  prosecutor  is  in- 
juriously affected  within  the  meaning  of  sect.  68  of  stat  8  &  9  Vict 
c.  18.  The  only  access  which  the  plaintiff  has  to  his  bouse  is  by 
these  roads,  which  are  crossed  by  the  railway  of  the  defendants  on  a 
level,  and  which  are  obstructed  by  the  gates,  and  rendered  dangerous 
by  the  sudden  approach  of  trains.  Sect  6  of  stat  8  &  9  Vict  c«  20, 
enacts,  that  ^  the  company  shall  make  to  the  owners  and  occupiers  of, 
and  all  other  parties  interested  in,  any  lands  taken  or  used  for  the  pur* 
poses  of  the  railway,  or  injuriously  aflected  by  the  construction 
thereof,  full  compensation  for  the  value  of  the  lands  so  taken,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other  parties, 
by  reason  of  the  exercise,  as  regards  such  lands,  of  the  powers  by  this, 
or  the  special  act,  or  any  act  incorporated  therewith,  vested  in  the 
company."  [He  also  referred  to  the  proviso  in  sect  16.]  And  sect 
68  of  stat  8  06  9.  Vict  c.  18,  prescribes  the  manner  of  ascertaining  the 
amount  of  compensation,  "if  any  party  shall  be  entitled  to  compen- 
sation in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall 
have  been  taken  for  or  injuriously  affected  by  the  execution  of  the 
works,  and  for  which  the  promoters  of  the  undertaking  shall  not  have 
made  satisfaction."  [He  cited  Reg.  v.  Tlie  Eastern  Oovnlies  Railway 
Company^  2  Q.  B.  347 ;  s.  c.  6  Jur.  557.  Jn  re  Cooling'  v.  The  Greai 
Northern  Railway  Company^  14  Jur.  128.  Tamer  v.  The  Slieffield  a$kd 
Botherham  Railway  Company^  10  M.  &  W.  425.] 
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Keating^  contra.  The  special  verdict  finds  that  the  property  of  the 
plaintiff  is  depreciated  in  valae,  but  that  may  have  arisen  from  cir* 
cumstances  which  would  not  entitle  the  plaintiff  to  compensation. 
The  liability  of  the  plaintiff  to  trains  coming  suddenly  upon  him 
when  crossing  the  railway  is  not  the  subject  of  compensation  within 
sect  68  of  Stat  8  &  9  Yict  c.  18.  Again :  the  rates  and  the  locking 
of  them  is  for  the  protection  of  the  public.  There  is  no  statement 
that  the  plaintiff  was,  in  fact,  ever  obstructed. 

[Lord  Campbellj  C.  J.  The  necessity  of  unlocking  the  gates  would 
give  a  right  of  action.] 

The  gates  might  be  removed  by  the  defendants. 

[Lord  Campbell,  C.  J.  Still  I  should  have  no  doubt  that  the  lands 
of  the  plaintiff  wcpc  injuriously  affected  by  the  right  of  way,  on 
which  the  defendants'  carriages  travel  at  the  rate  of  forty  or  fifty 
miles  an  hour.] 

Whateley  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  It  is  quite  clear  that  the  plaintiff  is  entitled 
to  our  judgment '  It  is  expressly  found  by  the  special  verdict,  that,  by 
what  the  companv  have  done  and  do,  the  property  of  the  plaintiff  is 
depreciated  in  value.  The  company  have  done  and  do  that  which 
would  be  an  actionable  injury,  unless  done  under  the  powers  conferred 
by  the  special  act ;  and  that  is  a  very  fair  criterion  to  see  whether 
lands  are  injuriously  affected  within  the  meaning  of  sect  68  of 
stat.  8  &  9  Yict  c.  18.  There  may  be  an  injury  arising  from  a  thing 
done  by  the  company,  which  might  be  lawfully  done  without  the  au- 
thority of  the  legislature,  and  in  that  case  a  claim  for  compensation 
could  not  be  supported ;  but  where,  without  the  sanction  of  the  legis- 
lature, the  thing  done  would  have  afforded  a  cause  of  action,  I  cannot 
doubt  that  the  lands  and  premises  deteriomted  thereby  are  injuriously 
affected  within  the  meaning  of  sect  68.  Here,  both  by  erecting  gates, 
and  ^o,  I  should  say,  by  the  right  to  run  trains  so  as  to  come  sud- 
denly upon  the  roads  leading  to  the  plaintifi''s  house,  that  has  been 
done  to  the  prejudice  of  the  plaintiff  which  could  not  lawfully  be 
done  without  the  special  act ;  and  therefore  the  plaintiff  is  entitled  to 
recover. 

Patteson,  J.  The  special  verdict  has  found  that  the  property  of 
the  plaintiff  is  depreciated  in  value,  and  therefore  what  has  been  done 
by  the  company  cannot  be  considered  as  a  mere  inconvenience  to  the 
plaintiff;  and  the  company  have  only  a  right  to  construct  their  rail- 
way upon  condition  of  their  making  full  compensation  to  all  parties 
interested  in  any  lands  '*  injuriously  affected  by  the  construction 
thereof." 

WioHTMAN,  J.  The  test  which  has  been  proposed  by  my  lord  is  a 
very  true  and  very  conclusive  test  whether  the  property  is  injuriously 
affected  within  sect  68  of  stat  8  &  9  Vict  c.  18.  Supposing  no  rail- 
way act  in  existence,  and  a  land  owner  did  upon  bis  own  land,  over 
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which  the  plaintiff  had  a  right  of  way,  that  which  this  company  have 
done,  the  plaintiff  would  be  entitled  to  maintain  an  action,  without 
going  further  than  the  consideration  of  the  gates  and  the  locks  affixed 
to  them,  because  they  constitute  a  great  inconvenience,  and  impede 
the  plaintiff's  right  of  way. 

Erle,  J.  The  principle  which  the  court  lays  down  will  give  a 
cause  of  action,  because  the  company  have  placed  an  obstruction 
upon  a  hitherto  unobstructed  right  of  way  to  the  plaintiff's  house, 
which  way  has  now,  in  consequence,  become  much  less  convenient 

Judgment  for  plaintiff.^ 
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Trinity  Term,  Jane  5,  1851. 

Easement  —  B^ht  of  Enjoyment  —  Interruption —  Evidence  —  2  4"  3 

Will  4,  c.  71,  $.  2. 

Although  an  tntermptton  in  the  enjoyment  of  an  easement  for  a  less  period  than  a  whole 
year  does  not  prevent  altogether  the  operation  of  sect  2  of  stat  2  &  3  Will.  4,  c  7l»  in- 
stances of  such  intermption  are  matenal  for  the  consideration  of  the  jniy,  on  the  issne 
whetlier  the  eqjoyment  has  been  of  right 

In  case  against  a  waterwoilu  company,  incorporated  b;^  act  of  Parliament,  for  the  obstme- 
tion  of  a  watercourse,  the  issne  being,  wfaetiier  the  enjoyment  of  the  watercourse  by  plain- 
tiff had  been  of  right,  evidence  was  given  for  defendants  that  they  had  at  different  times 
interrupted  plaintiff  in  taking  water  from  the  watercourse ;  and  a  servant  of  plaintiff 
haviujo^  removed  a  stone  which  prevented  the  water  from  flowing  into  plaintiff's  meadow, 
an  inrormation  was  laid  by  defendants  against  the  servant  for  drawing  off  water  from  the 
waterworks  made  by  virtue  of  their  act,  contrary  to  the  form  of  the  said  act,  and  be  was 
convicted.  Plaintiff's  son  attended,  at  his  father's  desire,  before  the  magistrates,  and  paid 
the  Is.  fine  imposed  on  the  servant ;  and  plaintiff  did  not  appeal  against  the  conviction, 
an  appeal  being  given  by  the  company's  act :  — 

BM,  that  the  information  and  conviction  were  admissible  against  the  plaintiff.       v 

This  action  was  brought  in  pursuance  of  an  order  of  Knight  Bruce, 
V.  C,  to  try  the  plaintiff's  right  to  a  watercourse  called  '*  Cwm  Don- 
kin."  The  first  count  of  the  declaration  stated  that  the  plaintifi*  was 
possessed  of  a  close  called  '<  The  Home  Field,"  and  by  reason  thereof 
of  right  ought  to  have  and  enjoy  the  benefit  of  the  water  of  a  certain 
stream  or  watercourse  which  had  been  used  to  run  and  flow,  and  until 
the  diversion  thereof  thereinafter  mentioned  did  run  and  flow,  and  still' 
of  right  ought  to  run  and  flow,  unto  and  into  the  said  close,  for  the 
irrigating  and  watering  of  the  same,  and  the  more  convenient  enjoy- 
ment and  occupation  thereof;  yet  the  defendants,  intending  to  injure 
the  plaintiff,  at  a  certain  part  of  the  said  stream  above  the  said  close, 
to  wit,  at  &c.,  wrongfully  and  injuriously,  and  wholly  and  entirely, 

1  In  HaU  V.  Tke  South  Staffbrdahirt  RaUway  Company,  which  came  on  for  trial  at 
the  present  Sammer  assizes  ^r  Staffordshire,  the  same  question  arose  as  in  the  prin- 
cipal case,  and  the  parties  agreed  to  a  special  verdict,  the  defendants  proposing  to 
take  the  case  to  a  court  of  error.    July  29, 1851. 

9  15  Jur.  675. 
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penned  back  and  stopped  the  water  of  the  said  stream,  and  diverted 
and  turned  all  the  water  of  the  said  stream,  which  ought  to  have  run  and 
flowed  to  the  said  close  of  the  plaintiff,  away  from  the  said  close,  and 
prevented  the  same  from  entering  upon,  flowing  to  and  through,  and 
touching  the  same.  First  plea,  that  the  plaintifl*,  by  reason  of  his 
possession  of  the  said  close  in  the  first  count  mentioned,  ought  not  of 
right  to  have  or  enjoy  the  benefit  of  the  water  of  the  said  stream  or 
watercourse  in  the  saidfirst  count  mentioned,  nor  had  the  said  stream 
or  watercourse  been  used  to  run  or  flow,  nor  ought  the  same  at  the 
time  of  the  said  alleged  diversion  of  right  to  have  run  or  flowed,  nor 
ought  the  same  to  run  or  flow  unto  or  into  the  said  close  of  the  plain* 
tlfl',  in  manner  and  form,  &c.  Conclusion  to  the  .country.  Issue 
thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Spring  assizes  in  Swansea, 
the  plaintifl*  claimed  a  right  to  the  watercourse  in  question  for  the 
purposes  of  irrigating  the  Home  Field,  relying  on  an  enjoyment  for 
twenty  years  without  interruption.  The  defendants,  who  were  incor- 
porated by  sect.  1  of  stat  7  Will.  4,  c.  42,  (local  and  personal,  public,] 
**  An  Act  for  better  supplying  with  Water  the  Town  and  Borough  ot 
Swansea,  in  the  County  of  Glamorgan,"  denied  that  the  watercourse 
was  an  ancient  watercourse  belonging  to  the  plaintiff.  Evidence  was 
given  for  them  that  they  had  at  different  times  interrupted  the  plaintiff 
in  Irrigating  his  meadow  with  the  water  from  the  watercourse ;  and  in 
1840,  John  Luke,  who  was  in  the  service  of  the  plaintifl^  having  taken 
away  or  removed  a  stone  which  prevented  the  water  of  the  water- 
course from  flowing  to  the  plaintiff's  meadows,  an  information  was 
laid  against  him  at  the  instance  of  the  defendants,  under  sect  82  of 
stat.  7  Will.  4,  c.  62,  by  which  any  person  wilfully  flushing  or  drawing 
off  the  water  from  any  parts  of  the  said  waterworks  was  liable  to  a 
penalty  of  10/.,  and  he  was  taken  before  the  magistrates  and  convicted 
of  the  offence,  and  fined  1^.  The  plaintiff's  son,  who  had  attended 
before  the  magistrates  by  desire  of  his  father,  to  watch  the  case,  paid 
the  Is.  for  Luke.  The  conviction  was  not  appealed  against  The 
information  was  in  the  name  of  Thomas  Glover,  and  charged  that 
**  John  Luke  did  unlawfully  and  wilfully  draw  off  the  water  from  the 
waterworks  made  by  virtue  of  stat  7  Will.  4,  a  52,  so  as  thereby  to 
waste  the  water  of  one  of  the  feeders  of  and  belonging  to  the  said 
waterworks,  contrary  to  the  form  of  the  said  act  of  Parliament,  which 
hath  imposed  a  penalty  of  a  sum  of  not  exceeding  10/.  for  the  said 
offence.  Upon  the  information  being  tendered  in  evidence,  it  was  ob- 
jected for  the  plaintiff  that  it  was  inadmissible,  and  the  learned  judge 
refused  to  receive  it  The  learned  judge  left  three  questions  to  the 
jury:  First,  "Has  the  Cwm  Donkin  Brook  flowed  through  a  part  of  the 
Home  Field  as  an  ancient  natural  watercourse,  enjoyed  for  the  pur- 
pose of  irrigating  and  watering  the  same,  and  the  more  convenient 
occupation  thereof  ?  "  The  jury  answered,  "  No."  Secondly,  «  Have 
the  occupiers  of  the  Home  Field  enjoyed  as  of  right,  for  twenty  yearSi 
up  to  the  1st  of  February,  1851,  a  watercourse  running  through  that 
field,  for  the  irrigating  and  watering  of  the  same,  and  the  more  con- 
venient occupation  thereof  ?  "     The  jury  answered,  "  Yes,  and  without 

29*  • 
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interrnption  for  a  year."     A  verdict  was  thereupon  entered  for  the 
plaintin,  damages  40^.     In  the  following  Easter  term,  (April  23,)  — 

John  Evans  moved  for  a  rule  nisi  for  a  new  trial,  on  the  grounds 
of  misdirection  and  the  improper  rejection  of  evidence,  and  upon 
affidavits. 

On  a  subsequent  day,  (May  1,)  — 

The  court  granted  a  rule  nisi;  against  whieh 

Grove  and  BoviU  now  showed  cause.  First,  the  evidence  of  ad- 
verse interruption  fell  short  of  defeating  the  operation  of  stat  2  &  3 
Will  4,  c.  71,  l^ecause  it  was  not  shown  to  have  been  continued  for 
a  year,  according  to  the  direction  of  Parke,  B.,  in  Flight  v.  Thomas^ 
in  error,  11  Ad.  &  El.  688,  693 ;  3  Per.  &  D.  442,  444,  and  that  judg- 
ment was  affirmed  in  the  House  of  Lords.    8  CL  &  Fin.  231. 

[Lord  Campbell^  C.  J.  That  case  can  hardly  be  said  to  have  laid 
down  a  rule  of  law ;  there  may  be  enjoyment  of  a  right,  though  there 
is  some  annoyance  to  the  person  exercising  it] 

In  order  to  create  an  effectual  interruption  within  sect  4  of  stat 
2  &  3  Will.  4,  c.  71,  there  must  be  either  damnum  or  injuria.  Williams  v. 
Morlandj2  B.  &  Cr.  910.  Wood  v.  Waud,  3  Exch.  748 ;  s.  c  13  Jur.  472. 
Parke,  B.,  in  Embrey  v.  Owen^  15  Jur.  633, 637 ;  s.  c.  4  Eng.  Bep.  466.  As- 
suming that  the  lower  riparian  proprietor  would  have  a  right  of  action, 
unless  the  defendant  showed  an  enjoyment  for  twenty  years,  can  the 
defendant  set  up  yti5  ^er/tt?  The  plaintiff  would  still  have  a  right 
srgainst  a  wrong-doer.  Hale,  C.  J.,  in  Cox  v.  MaUhewSj  Vent  237. 
Bealey  v.  Shaw^  6  East,  208.  Frankum  v.  The  Earl  of  Falmouth^  6 
Car.  &  P.  529 ;  2  Ad.  &  El.  452.  Slight  alterations  would  not  be 
diversions,  so  as  to  affect  the  right  Payne  v.  Shedden^  1  Moo.  &  R 
382.  Hall  V.  Swift,  4  Bing.  N.  C.  281.  Secondly,  the  information 
and  conviction  were  not  admissible  evidence.  The  son  of  the  plaintiff 
attended  before  the  magistrates  by  the  desire  of  the  plaintiff,  to  watch 
the  case,  and  paid  the  fine  of  1^.  imposed  upon  Luke ;  but  that  does 
not  make  the  payment  an  admission  by  the  plaintiff.  Further,  the 
payment  was  in  obedience  to  the  judgment  of  the  justices,  not  an 
acquiescence  in  a  claim  of  right  by  the  defendants.  Even  if  it  had 
been  a  conviction  of  the  plaintiff  himself,  it  would  not  have  been 
evidence  as  to  the  right  to  the  flow  of  the  water,  or  the  use  of  it 
The  magistrates  had  no  jurisdiction  to  determine  a  question  of  right ; 
as  soon  as  such  a  question  arose,  their  jurisdiction  to  convict,  under 
sect  82,  would  cease.  Again :  the  information,  being  under  sect  82 
of  stat  7  Will.  4,  c  52,  was  for  some  act  done  in  contravention  of  the 
company's  act,  and  may  have  had  no  relation  to  this  claim  of  right ; 
and  it  is  the  record  of  a  criminal  proceeding,  which  is  not  evidence  in 
a  proceeding  of  a  civil  nature.  1  Stark  Ev.  278, 3d  ed.  Suppose  the 
decision  of  the  justices  had  been  against  the  company,  it  woald  not 
Jiave  been  admissible  for  the  plaintiff  against  the  company.  The  court 
will  not  grant  a  new  trial  on  this  ground,  where,  with  the  addition  of 
the  rejected  evidence,  a  verdict  given  for  the  party  offering  it  would 
he  against  the  weight  of  the  evidence.  Crease  v.  Barrett^  1  C.  M.  & 
JEL  919 ;  5  Tyr.  458.  • 
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John  EvanSy  BensoUj  and  Wiltes,  contra,  were  not  called  upon. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  we  are  bound  to  grant 
a  new  trial  in  this  case,  on  the  ground  that  the  information  and  con- 
viction  were  improperly  rejected  at  the  trial.  The  conviction  would 
not, p^r  5e,  be  evidence  to  show  an  adjudication  upon  the  right;  but 
connected  with  what  went  before,  and  what  followed,  it  was  strong 
evidence  as  to  the  assertion  of  a  right  on  the  one  side,  and  the  deni^ 
of  it  on  the  other.  There  is  a  sumnaons  against  Luke  for  unlawfully 
and  wilfully  drawing  off  the  water  from  the  waterworks  of  the  de- 
fendants ;  and  the  plaintiff,  being  aware  of  that,  desires  his  son  to  go 
and  represent  him  at  the  hearing  of  the  summons,  and  the  son  pays 
the  Is.  fine  imposed  upon  Luke ;  and  the  plaintiff  does  not  appeal 
against  the  conviction,  there  being  a  right  to  appeal  by  sect  99  ot  stat. 
7  Will.  4,  c  52,  if  Luke  had  done  no  more  than  he  was  entitled  to 
do,  as  we  must  assume  the  plaintiff  to  have  known.  Therefore,  how- 
ever small  the  weight  to  which  the  evidence  was  entitled,  it  ought  not 
to  have  been  excluded ;  and  I  cannot  say  that  the  evidence  is  so  in- 
finitesimally  small  as  that  it  would  be  safe  to  refuse  a  new  trial  on 
the  ground  of  its  rejection. 

I  feel  the  less  regret  in  making  the  rule  absolute  for  a  new  trial  on 
that  ground,  because  I  do  not  think  the  issue  on  the  enjoyment  as  of 
right  for  twenty  years  was  satisfactorily  found  by  the  jury.  The 
judge  left  the  question  to  them,  ^<  Have  the  occupiers  of  the  Home 
Field  enjoyed  as  of  right  for  twenty  years,  up  to  the  Ist  of  February, 
1851,  a  watercourse  running  through  that  field  ?  "  The  answer  was, 
"  Yes,  and  without  interruption  for  a  year,"  not  without  any  interrup- 
tion. This  leads  me  to  believe  that  the  jury  thought  that  there  was  a 
perpetual  warfare  going  on  between  the  parties ;  and  therefore  they  may 
have  thought,  that  though  the  wfitercourse  was  claimed  as  of  right,  it 
was  not  enjoyed  as  of  right ;  and  they  might  have  come  to  that  con- 
clusion if  the  question  had  been  differently  left  to  them.  If  an  inter- 
ruption is  not  acquiesced  in  for  a  year,  it  does  not  destroy  a  right 
acquired ;  but  when  the  jury  have  to  determine  the  question  whether 
the  watercourse  was  enjoyed  as  of  right,  the  fact  of  interruption  is 
of  material  importance,  ii'  it  occurred  during  the  period  of  twenty 
years.  It  appears  to  me,  therefore,  that  it  will  be  satisfactory  that  the 
case  should  be  submitted  to  another  jury,  for  the  purpose  of  receiving 
a  more  distinct  direction  as  to  whether  there  had  been  an  enjoyment 
as  of  right  for  twenty  years. 

Patteson,  J.  The  circumstances  make  thp  conviction  of  Luke 
the  same  as  if  it  was  the  conviction  of  the  plaintiff  himself;  and  I 
am  of  opinion  that  it  was  receivable  on  a  matter  which  was  in  litiga- 
tion between  the  parties. 

As  to  the  interruption,  the  words  of  sect  1  of  stat  2  &  3  Will.  4, 
c.  71,  are,  "where  such  right  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto,  without  interruption,  n)r  the  full  period 
of  twenty  years ;"  and  the  words  "  claiming  right "  must  have  the  same 
meaning  as  the  words  "  as  of  right,"  in  sect.  5,  which  enacts,  that  it 
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shall  be  sufficient  in  pleading  to  allege  the  enjoyment  of  the  right  "as 
of  right"  No  specific  question  was  left  to  the  jury  whether  the  water- 
course was  enjoyed  without  interruption,  but  only  whether  it  was 
enjoyed  as  of  right  It  was  ambiguous  what  the  jury  meant  by  say- 
ing  that  it  was  enjoyed  without  interruption  for  a  year.  The  question 
ought  to  have  been  left  more  distinctly  to  them. 

CoLKRTDOE,  J.  I  will  ouly  add,  that  the  remarks  made  by  my  lord 
on  the  finding  of  the  issue  as  to  the  enjoyment  of  the  right  are  very 
material  generally.  It  is  material  upon  the  issue  whether  an  easement 
has  been  actually  enjoyed  as  of  right,  to  show  what  the  nature  of  it 
is,  and  what  the  interruptions  were.  Though  no  interruption,  which 
is  for  less  than  a  year,  will  prevent  the  enjoyment  being  found  as  of 
right,  many  interruptions,  however  short,  will  prevent  the  right  being 
acquired. 

Eri^e,  J.  The  plaintiff  alleges  that  he  acquired  a  right  by  twenty 
years'  user :  the  defendants  had  from  time  to  time  stopped  up  the 
channel,  which  the  plaintiff  had  from  time  to  time  opened.  The  ques- 
tion for  the  jury  was,  whether  the  plaintiff  had  an  enjoyment  of  the 
watercourse  for  twenty  years  as  of  right.  There  is  some  difficulty  in 
giving  a  precise  meaning  to  the  words  "  as  of  right ; "  but  where  the 
act  oi  enjoyment  is  at  all  clandestine  or  forcible,  or  on  request,  it  is 
not "  as  of  right" 

And  the  piece  of  evidence  which  was  rejected  has  a  material  bear- 
ing on  the  question  of  right,  looking  to  the  plaintiff's  conduct  upon 
an  information  being  laid  against  his  servant  for  that  which  he  asserts 
was  a  lawful  act.  I  think  that  the  information  and  conviction  were 
admissible  in  evidence,  and  relevant  to  the  issue  whether  the  enjoy- 
ment was  of  right ;  and  therefore  the  defendants  have  made  out  sat- 
isfactorily a  ground  for  a  new  trial.  jJwte  absolute. 


In  re  Simpson's  Trust  Estate.^ 

Easter  Yacatlon,  May  12,  1851. 

Maintenance  of  insane  Pauper  —  Seizure  and  Sale  of  his  Goods  and 

Chattels  —  Deed  of  Lunatic. 

By  sect.  2  of  Stat  3  &  4  Yict  c.  54,  two  justices  are  empowered  to  direct  the  overseers  of 
any  parish,  "  where  any  money  or  securities  for  money,  goods,  chattels,"  &c.,  of  an  insane 
person  "  shall  be,  to  seize  so  much  of  the  said  money,  or  to  seize  and  sell  so  mach  of  the 
said  goods  and  chatteb,"  as  may  be  necessary  to  pay  the  charges  of  maintenance. 

In  1842,  R.  S.  mortgaged  an  estate  to  E.L.,  and  in  1846  was  tried  for  mnrder,  and  acquitted 
on  the  ground  of  insanity,  and  ordered  to  be  confined  daring  her  majesty's  pleasure. 
Three  days  before  his  trial,  whilst  a  prisoner,  he  conveyed  the  estate  in  question,  subject 
to  the  mortgage,  to  trustees,  in  trust  to  sell,  and  apply  the  purchase  money  (after  pay- 
ment  of  incumbrances  and  the  costs  of  his  defence  upon  his  trial)  for  his  children,    oulh 

1  15  Jur.  754. 
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seqnently,  E.  L.,  under  the  power  in  the  mortgage  deed,  sold  the  estate,  and  after  saUs^ng 
the  principal  and  interest  and  costs,  a  balance  of  1901.  remained  in  his  hands.  K  8. 
having  hettn  removed  to  a  lunatic  asylam,  an  order  adjudicating  liis  settlement  and  of 
maintenance  was  made  upon  the  orersecrs  of  the  parish  of  H. :  — 

JBdd,  that  no  order  could  be  made  under  sect.  2  of  stat.  3  &  4  Vict.  c.  54,  directing  the  over- 
seers of  H.  to  seize  the  balance  in  the  hands  of  £.  L.  for  satisfying  the  charges  of  main- 
tenance of  B.  S. 

Sembkj  that  the  deed  executed  by  R.  S.,  conveying  his  estate  to  trustees,  was  valid. 

Rule  calling  upon  Edward  Langbom  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  commanding  him  to  pay  over  a 
balance  of  certain  purchase  moneys  to  the  overseers  of  the  poor  of 
Old  Hutton,  in  the  county  of  Westmoreland.  It  appeared  from  the 
affidavits  that  Richard  Simpson,  being  seized  in  fee  of  an  estate  in 
Old  Hutton,  by  indenture,  dated  the  12th  of  February,  1843,  con* 
veyed  the  same  to  Edward  Langhorn,  by  way  of  mortgage,  for 
securing  500/.  and  interest,  with  the  usual  powers  of  sale.  In  August, 
1845,  Simpson  was  put  upon  his  trial  for  murder,  and  was  acquitted 
on  the  ground  of  insanity,  and  ordered  to  be  confined  during  her 
majesty's  pleasure.  Three  days  before  his  trial,  and  whilst  he  was 
a  prisoner,  by  indenture,  dated  the  6th  of  August,  1845,  he  conveyed 
the  estate  in  question,  subject  to  the  mortage,  to  trustees,  upon 
trusts  for  sale,  at  their  discretion,  and  in  the  mean  time  to  receive  the 
rents  and  profits  thereof;  and  as  to  the  purchase  money  and  rents, 
(after  payment  of  incumbrances  and  the  costs  of  his  defence  upon 
his  trial,)  upon  trust  for  such  of  his  two  sons  as  should  live  to  attain 
the  age  of  twenty-one  years.  The  trustees  took  upoh  themselves 
the  trusts,  entered  into  possession  of  the  rents  of  the  estate,  and 
attempted  to  sell  it,  but  did  not  succeed ;  and  subsequently  Lang- 
born,  as  mortgagee,  entered  into  possession,  and  sold  the  estate, 
under  the  power  in  the  mortgage  deed,  and  after  satisfying  his  prln- 
cipal  and  interest,  and  costs,  a  balance  of  about  100/.  remained  in 
his  hands.  The  trustees,  under  the  deed  of  1845,  claimed  this  surplus, 
but  Langhorn  objected  to  pay  it  to,  them,  upon  the  ground  that 
Simpson,  when  he  executed  the  deed,  was  insane.  For  some  time 
after  Simpson's  acquittal  he  remained  in  Appleby  jail,  and  within  a 
year  after  was  removed,  under  an  order  of  the  secretary  of  state,  upon 
a  certificate  of  two  justices  that  he  was  insane,  to  the  lunatic  asylum 
at  Gateshead,  where  he  still  remained.  The  costs  for  his  mainte* 
nance  were  for  some  time  paid  by  the  county,  until  two  justices  made 
an  order,  adjudicating  his  settlement  to  be  in  the  township  of  Old 
Hutton,  and  ordering  the  overseers  of  that  township  to  pay  the  costs 
of  his  maintenance,  under  sect.  2  of  stat.  3  &  4  Vict  c.  54,  by  which 
it  is  enacted,  that  if  it  shall  appear  upon  inquiry  to  the  said  justices 
that  such  person  is  possessed  of  property,  such  property  shall  be  ap- 
plied for  or  towards  the  expenses  incurred  on  his  behalf,  "  and  they 
shall  from  time  to  time,  by  order  under  their  hands,  direct  the  over- 
seers of  any  parish,  where  any  money,  or  securities  for  money,  goods, 
chattels,  lands,  or  tenements  of  such  person  shall  be,  to  seize  so 
much  of  the  said  money,  or  to  seize  and  sell  so  much  of  the  said 
goods  and  chattels,  or  receive  so  much  of  the  annual  rent  of  the 
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lands  or  tenements  of  such  persons,  as  may  be  necessary  to  pay 
the  charges,  if  any,  of  inquiring  into  such  person's  insanity,  and 
of  removal,  and  also  the  charges  of  maintenance,  &c.,  of  any  such 
insane  person,"  &c.  In  pursuance  of  that  order,  the  township  of 
Old  Hutton  had  since  wholly  maintained  him.  The  overseers  of 
that  township  subsequently  obtained  an  order  of  two  justices  for 
recovering  the  amount  expended  by  the  township  in  his  maintenance 
from  his  estate,  and  thereupon  demanded  from  Langhorn  the  sur- 
plus moneys  remaining  in  his  hands  from  the  sale  of  the  mortgaged 
estate. 

Crompton  showed  cause.  Any  creditor  of  the  lunatic  would  have 
an  equal  right  to  apply  for  this  writ 

[Lord  UampbeU^  C.  J.  What  other  remedy  have  the  overseers? 
Might  they  present  a  petition  to  the  lord  chancellor  ? 

PaUeson^  J.  The  2d  section  of  stat.  3  &  4  Vict  c  54,  seems  to 
apply  to  an  order  for  such  things  as  the  overseers  can  take  into  their 
manual  possession ;  they  have  no  authority  to  sue  for  or  to  recover 
a  debt] 

This  money  is  a  debt  to  the  trustees ;  and  money  in  the  hands  of 
the  sheriff,  being  the  balance  of  the  proceeds  of  a  sale  of  ffoods,  by 
virtue  of  a^./a.,  cannot  be  seized  under  sect  12  of  stat  1  &  2  Vict 
c.  110,  which  has  similar  words  to  those  in  this  section.  Robinson  v. 
Peace,  7  Dowl.  93.  Harrison  v.  Paynter,  6  M.  &  W.  387.  Wood  v. 
Wood,  4  Q.  B.  397 ;  s.  c.  7  Jur.  325.  At  any  rate,  the  court  will  not 
assist  the  overseers  in  throwing  upon  the  trustees  the  responsibility 
involved  in  acting  under  the  mandamus,  without  any  indemnity. 

Cowling,  contra,  for  the  parish  officers.  The  trustees  under  the 
deed,  executed  by  the  lunatic  while  he  was  in  prison  awaiting  his 
trial,  can  have  no  claim  upon  the  moneys.  Further,  the  deed  was 
executed  by  a  lunatic. 

[Lord  Campbell,  C.  J.  It  may  have  been  executed  during  a  lucid 
interval.] 

Then  it  is  fraudulent  as  against  the  crown,  being  executed  for  the 
purpose  of  avoiding  a  forfeiture,  which  would  be  the  consequence  of 
a  conviction,  and  is,  therefore,  void.  Holt,  C.  J.,  in  Jones  v.  Ashursi, 
Skinn.  357. 

[lA)rd  Campbell,  C.  J.  Is  there  any  case  in  which  such  a  deed  has 
been  held  void  after  the  acquittal  of  the  party  ?] 

No ;  but  the  validity  of  the  deed  depends  upon  the  motive  with 
which  it  was  executed.  The  mandamus  will  not  throw  a  greater 
onus  upon  Langhorn  than  is  thrown  upon  parties  in  similar  cases ;  if 
he  is  entitled  to  an  indemnity,  it  should  be  given  by  the  trustees,  and 
not  by  the  parish  officers,  who  are  not  acting  for  their  own  benefit 
Langhorn  is  debtor  to  the  lunatic. 

[Lord  Campbell,  C.  J.  You  must  contend  that  the  justices  have 
power  to  make  an  order  upon  the  debtor  of  the  lunatic  in  respect  of 
goods  sold ;  that  would  give  the  justices  jurisdiction  to  try  the  valid- 
ity of  the  debt    In  this  case  there  is  no  money  ear-marked  for  which 
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trover  would  lie.  But  there  may  be  a  dispute  to  whom  Langhorn  is 
debtor ;  he  may  be  trustee  for  some  other  person.] 

Debts  have  been  held  to  pass  under  the  term  ^^  goods  and  chattels." 

[PaUesoUj  J.  How  do  the  words  of  sect.  2  of  stat.  3  &  4  Vict  c. 
54,  give  a  right  to  the  justices  to  deal  with  a  debt  due  to  the  lunatic? 
If  the  debtor  had  lands  in  a  parish  in  Cornwall,  or  goods  in  a  parish 
iu  Northumberland,  there  must  be  an  order  on  the  overseers  oi  each 
parish.] 

The  court  will  let  the  writ  go,  in  order  that  the  question  may  be 
raised  on  the  record. 

[Lord  Campbellj  C.  J.  It  would  be  an  extreme  hardship  on  the 
mortgagee  in  this  case  that  he  should  be  required  to  try  that  question.] 

It  is  not  sought  to  take  money  out  of  the  pocket  oi  Langhorn. 

A,  W.  Hoggins  appeared  for  the  trustees. 

LfORD  Campbell,  C.  J.  The  case  is  not  brought  within  sect.  2  of 
stat.  3  &  4  Vict  c.  54.  Whether  there  b  any  other  remedy  for  the 
overseers,  it  is  not  for  us  to  say.  The  remedy  by  mandamus  is  not 
open  to  them. 

Patteson,  J.  The  words  of  sect  2  of  stat  3  &  4  Vict  c.  54,  are 
not  at  all  clear;  but  this  case  is  not  within  it 

Bule  discharged,  vnthout  costs. 


[Appbal  fbom  Couktt  Coubt.] 

Backham  v.  Blowers.^ 

Easter  Vacation,  May  14,  1851. 

County  Court  Appeal — 13  4"  14  Vxct  c.  61,  s.  14. 

The  appeal  in^Gn  by  stat.  13  &  14  Vict.  c.  61,  s.  14,  applies  onW  to  jad^ments  of  conntj 
courts,  and  not  to  orders  of  committal  nnder  the  99th  section  or  stat  9  &  10  Vict.  c.  95. 

Semhle,  the  prodaction  of  a  certificate  in  bankruptcy  granted  to  a  defendant,  after  the  obtain- 
ing of  a  judgment  against  him  in  a  county  court,  is  a  sufficient  answer  to  a  summons 
tinder  the  98th  section  of  stat  9  &  10  Vict  c.  95. 

This  was  an  appeal  against  an  order  of  the  judge  of  the  County 
Court  of  Norfolk,  at  Great  Yarmouth.  A  plaint  had  been  levied  in 
the  above  court,  in  an  action  of  contract,  for  17/.  35.  ^d.  The  defend- 
ant was  duly  summoned,  judgment  given  against  him  for  the  debt 
and  costs,  amounting  together  to  20/.  175.,  and  an  order  made  thereon 
for  payment  forthwith.  On  the  17th  of  March,  1849,  (after  the  plaint 
had  been  levied,)  the  defendant  was  adjudged  a  bankrupt,  and,  having 
passed  his  last  examination,  obtained  his  certificate  under  the  12  & 
13  Yict  c.  106.    The  judgment  remaining  unsatisfied  on  the  10th  of 

^  15  Jur.  758.    This  appeal  was  argued  before  Pattxson  and  Erle,  JJ. 
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January,  1851,  the  plaintifT  obtaid^d  a  summons  against  the  defend* 
ant,  under  the  98th  section  of  stat.  9  &  10  Vict.a95,  to  appear  and  be 
examined  touching  his  estate  and  effects,  and  the  manner  and  cir- 
cumstances under  which  he  contracted  the  debt,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the  property  and  means  he 
still  had,  of  discharging  the  said  debt^  and  as  to  the  disposal  he  might 
have  made  of  any  property.  The  defendant  appeared  in  answer  to 
the  summons,  and  admitted  thdt  he  had  at  the  time  the  judgment' 
passed  against  him,  and  still  had,  the  means  of  satisfying  the  debt, 
but  produced  his  certificate  in  bankruptcy,  and  relied  upon  it  as  a 
protection  against  commitment  to  prison.  The  judge,  however,  com- 
mitted him  under  sect  99  of  stat  9  &  10  Vict.  c.  95,  for  thirty  days. 
It  did  not  appear  that  there  was  any  fraud  or  false  pretence  in  the 
incurring  of  the  debt,  or  that  the  defendant,  except  as  above  men- 
tioned, came  within  the  cases  enumerated  in  the  99th  section ;  but 
the  judge  determined  on  committing  him  to  prison,  upon  the  ground 
that  he  had  always  been  in  possession  of  the  means  of  satisfying  the 
judgment.  The  question  for  the  decision  of  the  court  was,  whether, 
under  these  circumstances,  the  judge  could  legally  make  an  order  for 
his  committal. 

BramweU^  in  support  of  the  appeal.  Three  points  will  be  made  on 
the  other  side :  first,  that  the  order  of  the  judge  was  bad ;  secondly, 
that  the  amount  of  the  debt  being  under  20/.,  no  appeal  would  lie ; 
and  thirdly,  that,  even  if  the  amount  were  above  20/.,  this  was  not 
one  of  those  cases  against  which  an  appeal  was  given  by  the  13  & 
14  Vict  c.  61,  s.  14,  as  it  was  an  order,  and  not  a  judgment,  which 
was  here  made  the  subject  of  an  appeal,  and  the  act  applied  only  to 
judgments.  As  to  there  being  no  appeal  in  cases  where  the  debt 
sued  for  is  under  20/.,  the  objection  could  not  now  be  taken  ;  it  should 
have  been  urged  before  the  judge  of  the  county  court,  or  a  motion 
should  have  been  made  to  this  court  to  set  aside  the  case  granted  by 
him.  The  appeal  was  now  before  the  court,  and  they  were  called 
upon  to  hear  it ;  the  question  having  been  stated  for  the  opinion  of 
the  court,  they  ought  to  give  judgment  upon  it  The  practice  in  this 
case  was  precisely  the  same  as  upon  a  writ  of  error.  The  14th  sec- 
tion of  stat  13  &  14  Vict  c.  61,  gives  an  appeal  in  certain  cases, 
where  "  either  party,  in  any  cause  of  the  amount  to  which  jurisdic- 
tion is  given  to  the  county  courts  by  this  act,  shall  be  dissatisfied  with 
the  determination  or  direction  of  the  said  court  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence."  The  1st  section 
renders  applicable  to  the  present  act  all  rules,  orders,  and  regulations 
which  had  been  made  in  pursuance  of  the  former  acts. 

WUleSj  for  the  respondent,  was  then  heard  upon  this  point  The 
first  act  (9  &  10  Vict.  c.  95)  gives  jurisdiction  to  the  courts  established 
under  it  to  try  causes  of  an  amount  not  exceeding  20/.,  and  this  ju- 
risdiction was  afterwards  extended,  by  stat  13  &  14  Vict  c.  61,  to 
cases  not  exceeding  60/.,  so  that  the  jurisdiction  given  by  the  latter 
act  was  a  jurisdiction  between  20/.  and  60/.,  and  these  were  the  cases 
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in  which  an  appeal  was  given  by\he  14th  section.  The  1st  section 
says,  that  '^  the  jurisdiction  of  the  several  courts  holden  or  to  be 
bolden  under  the  said  act  of  the  tenth  year  of  her  majesty  shall  ex- 
tend to  the  recovery  of  any  debt,  damage,  or  demand  not  exceeding 
the  sum  of  50/.,  and  to  all  actions  in  respect  thereof."  The  5th  and 
6th  sections  provide  for  the  payment  of  fees  where  the  sum  sought  to 
be  recovered  shall  exceed  20/.  Again :  even  if  the  amount  sued  for 
exceeded  20/.,  an  appeal  would  not  lie  against  an  order  of  this  kind, 
the  14th  section  giving  an  appeal  only  where  a  partv  is  dissatisfied 
with  the  determination  or  direction  of  the  court,  and  it  then  provides 
that  the  appellant  shall  give  security  ^'  for  the  amount  of  the  judgment, 
if  be  be  the  defendant,  and  the  appeal  be  dismissed ;  and  such  secu- 
rity, so  far  as  regards  the  amount  of  the  judgment,  shall  not  be  re- 
quired in  any  case  where  the  judge  of  the  county  court  shall  have 
ordered  the  party  appealing  to  pay  the  amount  of  such  judgment  into 
the  hands  of  the  clerk  of  the  county  court  in  which  such  action  shall 
have  been  tried,  and  the  same  shall  have  been  paid  accordingly." 
This  was  an  interlocutory  order  under  Beet  98  of  stat  9  &  10  Vict. 
c.  95,  and  in  the  nature  of  a  punishment  for  not  satisfying  the  judg- 
ment It  was  not  in  itself  a  judgment,  for  a  party  may  be  com- 
mitted under  it,  and  yet  the  debt  remain  unsatisfied*  The  meaning 
of  the  words  *'  unsatisfied  judgment "  is  now  being  considered  in  a 
case  pending  in  the  Common  Fleas. 

Patteson,  J.  The  case  in  the  Common  Pleas  arose  under  the  In- 
solvency Act,  and  is  very  different  to  this.  In  this  there  appears  to 
have  been  a  violent  excess  of  jurisdiction  after  the  certificate  of  con- 
formity had  been  granted  and  was  produced ;  but  there  cannot  be  an. 
appeal  against  an  order  like  this,  as  the  appeal  given  by  the  statute 
applies  only  to  judgments.  We  have  no  jurisdiction,  and  the  appeal 
must  be  dismissed. 

Erle,  J.,  concurred.  Appeal  dismissed. 


Doe  d.  Tatham  v.  Catamorb.^ 

Easter  Tenn,  May  I,  1851. 

Alteration  of  Instrument — Presumption  as  to  Time  ^^  Question 

for  tlie  Jury. 

The  presnmption  is,  that  an  erasare  or  intexlineation  in  a  deed  was  made  at  the  time  of  the 
execatioD  of  the  deed. 

In  ejectment,  the  deed  on  which  the  lessor's  title  depended  appeared  to  hare  an  interlineation 
and  erasare  in  parts  not  materiaL  No  evidence  was  given  to  show  when  the  alteration* 
were  made:  — 

Bdd^  that  it  was  a  question  for  the  jury  whether  the  alterationa  were  made  heforo  the  ezecn^ 
tion  of  the  deed. 


VOL.   v. 


1  20  Law  J.  Rep.  {v.  s.)  Q.  B.  364.  15  Jar.  728. 
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Ejectment. 

On  thjs  trial,  before  Parke,  B^  at  the  Spring  assizes  at  Kingston,  it 
appeared  that  the  action  was  brought  on  the  ground  of  a  forfeitme  in 
a  building  lease  granted  for  forty-one  years  and  one  quarter,  by 
Thomas  Tatham,  the  father  of  the  lessor  of  the  plaintiff,  to  the  de- 
fendant, reserving  a  small  ground  rent ;  it  contained  a  covenant  for 
insuring  the  houses  when  erected,  and  a  proviso  for  reentry  in  case 
of  the  ^each  of  any  of  the  covenants.  The  original  lease  to  Thomas 
Tatham  was  dated  the  22d  of  May,  1813,  and  the  assignment  by 
Thomas  Tatham  to  the  defendant  was  in  1827.  When  the  lease  was 
produced  in  evidence,  an  interlineation  and  erasure  appeared,  J^ut  nei- 
ther in  the  covenant  to  insure  nor  in  the  proviso  for  reentry ;  no  evidence 
was  given  as  to  the  time  when  the  alterations  were  made.  It  was  con- 
tended  for  the  defendant,  that  the  interlineation  and  erasure  rendered 
the  deed  void,  unless  it  was  shown  by  whom  and  when  they  were  made. 
The  learned  judge,  in  summing  up  to  the  jury,  observed  that  the  deed 
bad  been  in  the  possession  of  the  lessor  of  the  plaintiff  for  many  years, 
and  it  was  not  probable  that  he  would  tamper  with  it,  and  that  it  did  not 
appear  what  interest  he  had  in  altering  it  The  jury  found  that  the  al- 
terations were  made  before  the  execution  of  the  deed,  and  a  verdict  was 
entered  for  the  lessor  of  the  plaintiff.    In  the  following  Easter  term,^  -— 

Pearson  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  onus  of  showing  by  whom  and  when  alterations  were 
made  in  a  deed  lies  upon  the  party  who  is  seeking  to  enforce  it 

[He  cited  Pigots  Case,  11  Rep.  26  ft.,  27  a. ;  Com.  Dig., «  Fait,"  F.  1 ; 
Kmght  V.  Clements,  8  Ad.  &  El.  215 ;  s.  c.  3  Nev.  &  P.  375 ;  Clifford 
V.  Parker,  2  Man.  &  G.  909 ;  Parke,  B.,  in  The  Earl  of  Falmouth  v. 
Soberts,  9  M.  &  W.  469,  471 ;  and  Hope  v.  Harmon,  11  Jur.  1097.] 

[Lord  Campbell,  C.  J.  The  books  may  be  reconcile^  by  considering 
what  is  an  alteration,  which  is  an  equivocal  term.  Further,  there  is  a 
distinction  between  bills  of  exchange  and  deeds.] 

An  alteration  made  by  the  obligee  of  a  bond  renders  it  void. 

[Lord  Campbell,  C.  J.  In  Cooper  v.  Bockett,  4  Moo.  P.  C.  419 ;  s.  a 
10  Jur.  931 ;  4  Ca.  in  Eccl.  and  Mar.  Cts.  685,  it  was  decided  that  the 
presumption  was,  that  the  alteration  in  a  will  was  made  after  the  exe- 
cution of  it ;  but  that  presumption  has  not  been  extended  to  deeds.] 

Cur.  adv,  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court  In 
this  case  the  deed  on  which  the  lessor's  title  depended,  when  pro- 
duced, appeared  to  have  an  interlineation  and  erasure  in  parts  not  ma- 
terial. Objection  was  made  that  the  deed  was  void,  unless  the  lessor 
of  the  plaintiff  gave  evidence  to  show  when  the  alterations  were 
made.  The  learned  judge  left  it  to  the  jury  to  say,  whether  the  alter- 
ations were  made  before  the  execution  of  the  deed ;  and  it  was  found 
that  they  were. 

In  moving  for  a  new  trial,  it  was  contended  that  this  question  ought 
not  to  have  been  left  to  the  jury,  without  some  evidence  besides  the 


I  April  17,  before  Lord  Campbsu.,  C.  J.,  Pattesoit,  Wiobthan,  and  Eku,  JJ. 
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deed  itself.  In  Co.  Litt  225  6.,  it  is  said,  that  '^  anciently,  if  a  deed 
appeared  to  be  razed  or  interlined  in  places  material,  the  judges  ad- 
judged it  to  be  void.  But  of  later  times  the  judges  have  left  that  to 
the  juries  to  say  whether  the  razing  or  interlining  was  before  the 
delivery.''  In  a  note  upon  this  passage,  in  Hargrave  &  Butler's  edition 
of  Coke  upon  Littleton,  it  is  laid  down,  that  "  the  interlineation  is  to 
be  presumed,  if  the  contrary  be  not  proved,  to  have  been  made  at  the 
time  of  making  the  deed." 

This  doctrine  seems  to  us  to  rest  upon  principle.  A  deed  cannot 
be  altered  after  it  is  executed  without  fraud  or  wrong;  and  the  pre- 
sumption is  against  fraud  or  wrong.  A  testator  may  alter  his  will 
without  fraud  or  wrong  after  it  has  been  executed ;  and  there  is  no 
ground  for  any  presumption  that  the  alteration  was  made  before  the 
will  was  executed.     See  Doe  d.  ShaUcross  v.  Palmer^  15  Jur.  836. 

We  therefore  think  that  the  defendant  has  no  right  to  complain  of 
the  course  pursued  by  the  learned  judge  at  the  trial,  and  that  the 
rule  should  be  refused.  .     jj^  refused^ 

1  It  seems  difficult  to  deduce  from  the  v.  BtavbChamp^  %  Miller's  Loas.  Rep.  2290. 
adjadged  cases  any  clear  and  well-estab-  (1831.)  Commerdai  Bank  v.  Liifii,7  How- 
lished  principle  as  to  the  effect  of  the  ard, (Miss.)  414.  (1843.]  Wamnv.LayUm^ 
alteration  of  instmmenti.  The  authorities  3  Harrington,  404.  ( 1842.)  Qoofh  v.  Bryant^ 
are  far  from  being  uniform,  and  are  not  13  Maine,  386.  (1836.)  CraUne  v.  dforfc, 
free  from  obscurity  and  confusion.  Some  20  Maine,  337.  (1841.)  Davis  v.  CaHiaUf 
hold  that,  if  an  alteration  is  apparent  on  the  6  Alabama,  707.  (1844.)  Scwre  v.  Reynolds^ 
face  of  the  paper,  it  is  incumoent  upon  the  2  Southard,  737.  (1820.)  Kwdon  v.  Cntnt^ 
]iarty  producing  it  to  explain  the  altera-  4 Blackford, 466.(1838.)  ^mpnnv,  Stadsr- 
tion  to  iht  courtf  before  the  instrument  can  Aoute,  9  Bair,  186.  (1848.)  MMewB  y. 
be  read  to  the  jury ;  others,  that  such  paper  Coaiiar^  9  Missouri,  705.  (1^46.)  WiUon  y. 
may  go  to  the  jury,  but  tliat  the  party  re-  Henderson,  9  Smedes  &  Marshall,  375. 
lying  upon  it  must  satisfy  them  by  affirm-  (1848.^  PuUen  v.  Shaw,  3  Devereux,  238. 
ative  proof  that  the  alteration  was  made  (1831.)  Humphrm  v.  GutUowB,  13  New 
before  the  execution.  Another  class  of  Hamjpshire,  3o5.  (1843.)  Ranken  v.  BlaCkr 
authorities  lay  down  the  nile  that,  as  the  u>e2^2  Johnson's  Cases,  198.  (1801.)  Morris 
law  never  presumes  forgery  and  fraud,  it  v.  FandeHin,  1  Dallas,  67^17820  Herridt 
will  not  presume  that  any  alteration  has  v.  Malirif  22  Wendell,  388.  (1839.)  Bar- 
been  made  in  a  paper  afler  it  was  executed,  ringhn  v.  Bank  of  WaMr^torij  14  Sergeant 
and  that  the  burden  of  proof  is  on  the  party  &  Rawle,  405.  (1826.)  JFaUers  y.  Shorty 
opposing  it  to  show  that  the  alteration  was  5  Gilman,  252.  (1848.)  Tedlie  v.  DiU,  2 
made  afler  the  execution.  While  still  Kelly,  1^.  (1847.)  Davis  v.  Jenneyf  1 
another  class,  partly  acknowledging  the  Metcalf,  221.  (1840.) 
truth  of  this  last  proposition,  deny  its  ap-  In  the  last  case  it  was  said  by  Shaw,  C  J., 
plication,  if  the  alteration  is  suspicious  on  **  The  proof  or  admission  of  the  signature 
its  face  and  calculated  to  benefit  the  party  of  a  party  to  an  instrument  is  prima  fads 
claiming  under  it   -      «  evidence  that  the  instrument  written  over 

The  subject  is  examined  in  the  follow-  it  is  the  act  of  the  party ;  and  this  prima 

ing,  among  other  cases :  Beaman  v.  Russell,  fade  evidence  will  stand  as  binding  proof, 

20  Vermont,  205.  (1848.)  BaiUy  v.  Taylor,  unless  the  defendant  can  rebut  it  by  show* 

11  Connecticut,  531.  (1836.)      Cumber-  ing,  from  the  appearance  of  the  instrument 

land  Bank  v.  Hall,  1  Halsted,  215.  (1822.)  itsel(  or  otherwise,  that  it  has  been  al- 

fVickes  y.  CauUc,  5  Harris  &>  Johnson,  41.  tered." 

(1820.)    Jackson  d.  Oihhs  y.  Osborne,  2  If  the  defendant  offer  testimony  that  the 

Wendell,  555.  (1829.)    Prevost  v.  Graix,  1  alteration  was  after,  and  the  pfaintiff  that 

Peters,  C.  C.  R.,  369.  (1816.)   Smith  y.  Mo-  it  was  before,  the  execution,  is  it  not  in- 

GotMin,  3  Barbour,  Sup.  Ctk.,404J[1848.)  cumbent  upon  the  plaintiff  to  satisfy  the 

TiSUm  V.  Clinton  if  Essex  Mutual  Fire  Ins.  jury  that  the  alteration  was  before  ?    See 

Co.,  7  Id.  564.  (1849.)    Hills  v.  Barnes,  11  ffUde  v.  Armahy,  Sup.  Jud.  Ct.,  Mass., 

New  Hampshire,  395.  (1840.)    McMidoen  Bristol  Co.,  Octo.  T.,  1850. 
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Begina  v.  The  Recorder  of  Manchester.^ 

Bail  Conrt,  Trinity  Term,  Jane  14,  1851. 

Appeal  from  Order  of  Justices  — Production  of  original  Order -^ 

Notice. 

It  is  not  an  essential  preliminanr  to  the  hearing  of  an  appeal  against  an  order  of  remora] 
that  the  original  order  should  be  in  conrt 

SemUty  it  is  saflBdent  for  the  appellants  to  file  a  copy  of  the  original  order  with  the  clerk  of 
the  peace  at  the  time  of  entering  the  appeal,  and  to  give  notice  to  the  respondents  to  pro- 
duce the  original  order;  and  this  appears  to  be  the  practice. 

This  was  a  rule  calling  upon  the  recorder  of  the  borough  of  Man- 
chester to  show  cause  why  a  writ  of  mandamus  should  not  issue  com- 
manding him  to  enter  continuances,  and  hear  an  appeal  ag^ainst  an 
order  of  removal,  in  which  the  overseers  of  the  township  of  Preston 
were  the  appellants,  and  the  overseers  of  the  township  of  Manchester 
the  respondents.  The  following  facts  appeared  from  the  affidavits : 
An  order  of  removal  had  been  made  in  1d42,  but  was  suspended,  on 
account  of  the  sickness  of  one  of  the  parties  ordered  to  be  removed, 
till  July,  1850,  when  the  suspension  was  taken  off.  An  appeal  was 
then  entered  against  such  order  of  removal,  and  came  on  for  hearing 
at  the  last  December  sessions  for  the  borough  of  Manchester.  A  copy 
of  the  order  of  removal  had  been  filed  by  the  appellants  with  the  clerk 
of  the  peace  at  the  time  of  entering  the  appeal,  but  no  notice  had 
been  given  to  the  respondents  to  produce  the  original  order.  When 
the  appeal  was  called  on,  it  was  objected,  on  the  part  of  the  respond- 
ents, that  the  court  had  no  jurisdiction  to  hear  the  case  until  the 
original  order  of  removal  had  been  filed ;  that  the  copy  filed  was  only 
secondary  evidence ;  and  that  the  appellants,  by  omitting  to  serve  a  no- 
tice upon  the  respondents  to  produce  the  original,  were  precluded  from 
giving  secondary  evidence  of  it  The  recorder  inquired  of  the  clerk  of 
the  peace  whether  it  was  the  practice  of  the  court  to  require  appellants 
to  produce  the  original  order  of  removal  before  entering  into  an  appeal, 
and  was  informed  that  there  was  no  rule  upon  the  subject  The  re- 
icorder,  however,  after  hearing  counsel  on  both  sides,  ordered  the  appeal 
to  be  struck  out,  on  the  ground  that,  in  the  absence  of  the  original 
•order  of  removal,  the  court  had  no  power  to  hear  an  appeal  against 
it  It  was  further  sworn,  in  the  affidavit  used  in  showing  cause  against 
the  rule,  that  the  recorder,  in  dismissing  the  appeal,  had  distinctly 
stated  ^  that  he  had  never  tried  an  appeal  where  the  original  order 
was  not  produced ; "  and  further,  that  the  deponent,  who  was  in  the 
practice  of  attending  the  sessions,  ^<  never  was  present  at  the  trial  of 
an  appeal  where  the  original  order  was  not  produced" 

Hall  now  showed  cause.  The  practice  of  all  the  sessions  is  to  re- 
quire the  appellants  to  file  the  original  order  of  removal,  and  for  this 
purpose  they  give  a  notice  to  the  respondents,  in  whose  possession  it 
would  be,  to  produce  it     In  this  case  a  copy  had  been  filed,  but  no 

1  15  Jur.  729. 
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notice  to  produce  had  been  given  to  the  opposite  parties.  Reg,  v  Tke 
Justices  of  Sussex^  9  DowL  125,  established  the  principle  that  it  was 
the  duty  of  the  appellants  to  produce  the  original  order,  and,  unless 
they-had  given  notice  to  the  respcgidents,  they  could  not  enter  into 
secondary  evidence.  In  Reg.  v.  The  Justices  of  Peterborough,  13  Jur. 
494,  it  was  held  that  the  appellants  must  take  the  steps  required  by 
the  practice  of  the  court  The  court  was  to  decide  upon  its  own 
practice,  and  the  Court  of  Queen's  Bench  would  not  interfere,  unless 
such  practice  appeared  to  be  manifestly  wrong  or  unjust 
[He  abo  objected  that  the  application  was  too  late.] 

Pashley,  in  support  of  the  rule. 

[  Wightman,  J.  How  do  you  distinguish  between  this  case  and  Reg. 
v.  The  Justices  of  Sussex  ?] 

That  was  a  case  which  it  was  impossible  to  act  upon ;  and  the 
rule  there  laid  down  had  never  been  carried  out  in  practice.  The  ob- 
jection present  to  the  recorder's  mind  was  not  merely  to  the  giving 
of  secondary  evidence  of  the  order,  but  that  the  order  itself  should 
have  been  produced ;  in  other  words,  that  the  appellants  must  do  an 
impossibility ;  they  must  insure  the  production  ol  the  order  by  giving 
the  respondents  a  notice  to  produce.  But  whoever  heard  of  a  party 
in  a  cause  being  compelled  to  produce  by  the  service  of  a  notice  ? 
It  was  absurd  to  say  that  there  must  be  a  tangible  order  on  the  file 
of  the  court 

r  Wightman^  J.  If  you  had  given  a  notice  to  produce  the  original 
order,  and  they  had  not  done  so,  and  then  the  Court  of  Quarter  Ses- 
sions had  refused  to  allow  you  to  give  secondary  evidence,  your  case 
would  have  been  very  strong.] 

The  only  question  for  the  recorder  was,  whether  the  original  order 
was  there  or  not ;  the  respondents  had  it  in  their  possession,  and  might 
have  produced  it 

[He  cited  Reg.  v.  351^  Justices  of  the  West  Ridingy  2  Q.  B.  705.] 

Wightman,  J.  If  the  learned  recorder  had  come  to  his  decision 
upon  the  ground  that  the  appellants  ought  either  to  have  filed  the 
original  order  or  given  notice  to  the  respondents  to  produce  it,  so  as 
to  let  in  secondary  evidence,  I  think  he  would  have  been  right ;  but  the 
whole  case,  and  even  the  affidavits  of  the  respondents,  disclose  the 
fact,  that  he  determined  on  not  hearing  the  appeal,  upon  the  assump- 
tion that  the  original  order  must  be  in  court,  and  that  whether  a  notice 
were  given  or  not  This  may  be  a  misrepresentation  or  mistake  of 
what  was  really  the  ground  of  his  decision,  but  I  can  only  act  upon 
the  affidavits.  It  appears  from  them  that  it  was  considered  an  essen- 
tial preliminary  to  the  hearing  of  the  appeal  that  the  original  order 
should  be  produced ;  and  the  rule  must,  therefore,  be  made  absolute 
for  a  mandamus.  Bute  absolute. 
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Ex  parte  Askew.^ 

Boll  Court,  Trinitjr  .Term,  Jane  13,  1851. 

Master  and  Servant —  Commitment  under  4  Oeo.  4,  c.  34,  s.  3. 

A  warrant  of  commitment  of  a  servant  for  leaving  his  master*s  employment,  nnder  4  Geo.  4, 
c.  34,  i.  3,  is  bad,  if  it  does  not  aver  either  that  the  contract  was  in  writing,  or  that  the  ser- 
Tioo  had  been  entered  apon. 

In  this  case,  a  writ  of  habeas  corpus  had  issued  to  bring  up  the 
body  of  Joseph  Askew,  who  had  been  committed  to  the  house  of 
correction  at  Stafford,  under  the  4  Geo.  4,  c.  34,  s,  3.9  The  warrant 
of  commitment  stated  a  complaint  upon  oath,  by  Joseph  Chalmoor, 
agent  for  Thomas,  John,  and  Joseph  Mayer,  "  that  Joseph  Askew, 
late  of  Longport,  in  the  said  county,  hath  contracted  with  Thomas 
Mayer,  John  Mayer,  and  Joseph  Mayer,  to  serve  them  as  their  ser- 
vant in  the  business  of  potters,  at  the  parish  of  Burslem,  in  the 
county  of  Stafford,  for  a  certain  time,  to  wit,  for  the  term  of  one  year, 
to  commence  from  the  11th  day  of  November  last;  and  that  the 
term  of  his  contract  being  unexpired,  the  said  Joseph  Askew  did,  on 
the  2d  day  of  June  instant,  unlawfully  misdemean  and  misconduct 
himself  in  his  said  service,  by  neglecting  and  absenting  himself  from 
his  said  masters'  service,  without  the  leave  of  his  said  masters,  with- 
out having  given  to  his  said  masters  any  notice  thereof,  and  without 
assigning  any  sufficient  reason  for  so  doing,  contrary  to  the  provisions 
of  the  statute  in  such  case  made  and  provided.  And  whereas  the 
said  Joseph  Askew  being  now  brought  before  me,  the  said  justice,  in 
pursuance  of  my  warrant  issued  against  him  to  answer  unto  the  said 
complaint,  and  I  having  duly  examined  into  the  nature  thereof,  do 
adjudge  the  said  complaint  to  be  true,  it  appearing  to  me,  as  well 
upon  the  examination  on  oath  of  the  said  Joseph  Chalmoor,  in  the 
presence  of  the  said  Joseph  Askew,  as  otherwise,  that  the  said  Joseph 
Askew,  having  contracted,  as  aforesaid,  to  serve  the  said  Thomas, 
John,  and  Joseph  Mayer,  in  their  said  business,  and  the  term  of  his  con- 
tract being  unexpired,  did,  on  the  2d  day  of  June  instant,  misdemean 
and  misconduct  himself  in  his  said  service,  by  neglecting  and  ab- 
senting himself  from  his  said  masters'  service  without  the  leave  of 
his  said  masters,  without  giving  to  his  said  masters  any  notice 

1  15  Jut.  705. 

9  The  following  is  the  material  part  of  the  section :  "  If  any  servant  in  hasbandry,  iu^ 
shall  contract  with  any  person  or  persons  whomsoever,  to  serve  him,  her,  or  them,  for 
any  time  or  times  whatsoever,  or  in  any  other  manner,  and  $haU  not  enter  into  or  com* 
mence  his  or  her  service,  according  to  his  or  her  contract,  (such  contract  being  in  terit- 
tng',  and^  signed  by  the  contracting  parties,)  or^  having  entered  into  siuh  service^  shaU 
absent  Mmnlf  or  harsdffrom  his  or  her  service  before  the  term  of  his  or  her  contract, 
whether  such  contract  shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or 
neglect  to  fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or  misdemeanor  in  the 
execution  thereof^  or  otherwise  respecting  the  same,  then  any  justice  of  the  peace  of 
Ihe  county,  &c.,  may  issue  his  warrant,"  &c 


COURT  OF  QUEEN'S  BENCH,  1851.  855 

Ex  parte  Askew. 

thereof,  and  without  assigning  any  sufficient  reason  for  so  doing.     I 
do,  therefore,  convict  him,  the  said  Joseph  Askew,"  &c. 

Htiddlesion^  for  the  prisoner.  The  objection  to  the  warrant  was, 
that  there  was  no  statement  that  the  contract  was  in  writing,  or  that 
the  prisoner  had  actuaUy  entered  into  the  service  of  the  prosecutors. 
In  Lindsay  v.  Leigh^  11  Q.  B.  455 ;  s.  c.  3  New  Sess.  Cas.  99,  a  warrant 
was  held  by  the  Exchequer  Chamber  to  be  invalid,  because  it  did  not 
contain  one  or  the  other  of  these  averments. 

PcLshley^  in  support  of  the  conviction,  was  then  heard  upon  this 
point  Assuming  that  this  instrument  does  not,  in  terms,  contain 
the  averments  which  were  said  to  be  necessary  in  Lindsay  v.  Leigh^ 
yet  it  does  sufficiently  appear  from  it  that  the  prisoner  had  entered 
into  the  service.  The  allegation  was,  that  *'  he  had  contracted  to 
serve  them  as  their  servant  for  the  term  of  one  year,  to  commence 
from  the  11th  of  November  last ;  and  that  the  term  of  his  contract 
being  unexpired,  the  said  Joseph  Askew  did,  on  the  2d  of  June 
instant,  unlawfully  roisdemean  and  misconduct  himself  in  his  said 
service,  by,"  &c.  Thus  it  is  alleged  that,  six  months  after  the  time 
when  the  contract  was  to  begin  to  run,  he  misconducted  himself  in 
his  said  service.  If  this  were  merely  stated  without  saying  when 
the  service  was  to  commence,  there  might  be  some  difficulty ;  but, 
taking  it  with  that  averment,  there  was  a  reasonable  and  necessary 
implication  that  he  had  entered  into  the  service.  This  was  one  of 
those  cases  in  which  language  must  be  construed  so  as  to  give  to  it 
a  reasonable  meaning ;  and  if  the  language  of  this  warrant  were  so 
looked  at,  it  was  clearly  in  accordance  with  the  provisions  of  the 
statute.  There  was  here  a  much  more  specific  development  of  the 
grounds  upon  which  the  magistrate  came  to  the  conclusion  that  the 
offence  had  been  committed  than  there  had  been  in  other  cases. 
On  looking  at  the  warrant  in  Lindsay  v.  Leigh^  there  was  none  of  the 
inducement  which  was  found  here. 

[  Wightman^  J.  Suppose  the  contract  was  to  enter  into  the  service, 
and  he  never  entered  into  it,  would  it  be  any  impropriety  to  say  he 
had  absented  himself  from  the  service  ?] 

It  would  be  impossible  then  to  say  that  he  had  ever  been  in  the 
service ;  it  is  misconduct  in  a  service  when,  being  in  it,  you  go  away. 
When  he  is  said  to  misconduct  himself,  by  absenting  himself  with- 
out the  leave  of  his  master,  it  is  misconduct  in  the  service.  Lindsay 
v.  Leigh  laid  down  the  rule  of  law  that  it  must  appear  upon  the  face 
of  the  warrant  that  there  was  a  written  contract  or  an  entry  into 
service,  not  that  any  precise  words  are  necessary.  If  an  action  is 
brought,  as  no  doubt  it  will  be,  the  point  may  be  raised  upon  a  bill 
of  exceptions. 

[Wightmany  J.  The  words  of  the  statute  being,  "having  entered 
into  the  service  and  absented  himself,"  you  say  it  is  quite  sufficient 
if  it  can  be  gathered  from  the  warrant  that  the  prisoner  entered  into 
the  service  and  afterwards  absented  himself.     You  say  the  actual 
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words  of  the  statute  are  unnecessary.     I  always  distrust  equiva- 
lents.] 

WiGHTMAN,  J.  Giving  due  weight  to  the  point  which  has  been 
urged,  —  that  as  it  is,  at  least,  an  arguable  question,  I  ought  not  to 
discharge  the  prisoner  without  a  more  solemn  discussion  and  con- 
sideration of' the  matter,  —  lean  only  say,  that  the  prisoner  being 
brought  before  me,  and  claiming  his  discharge,  if  I  think  him  entitled 
to  it,  I  feel  I  am  bound  to  express  my  judgment,  and  to  discharge 
him.  I  cannot  dbtinguish  this  from  the  case  of  Lindsay  v.  Lexgh^ 
which  was  decided  in  the  Exchequer  Chamber,  a  court  of  greater  au- 
thority than  this  one.  In  that  case,  the  warrant,  which  was  upon  the 
same  statute,  and  almost  in  terms  the  same  as  the  present,  was  held 
to  be  invalid.  In  that  very  case  I  find  that  this  question  then  came 
before  me,  and  that  I  discharged  the  prisoner,  who  had  been  impri- 
soned upon  the  warrant,  which  was  the  subject  of  discussion.  The 
same  grounds  which  influenced  me  then  must  weigh  with  me  now. 
The  statute  provides  for  two  cases :  one,  where  a  servant  enters  into 
a  written  contract  to  serve,  and  does  not  enter  into  or  commence  his 
service ;  the  other,  where,  having  entered  into  such  service,  he  absents 
himself  before  the  term  of  his  contract  (whether  such  contract  shall 
be  in  writing  or  not)  shall  be  completed,  or  neglect  to  fulfil  the  same, 
or  be  guilty  of  any  other  misconduct  or  misdemeanor  in  the  execu- 
tion thereof,  or  otherwise  respecting  the  same.  In  the  present  case, 
although  the  warrant  does  not  express  either  that  there  was  a  contract 
in  writing,  or  that  the  prisoner  entered  into  the  service,  it  is  contended, 
that,  as  it  is  stated  in  the  warrant  that  he  had  contracted  to  serve  for 
a  term  of  one  year,  and  that  he  unlawfully  misdemeaned  and  mis- 
conducted himself  in  such  service,  by  neglecting  and  absenting  him- 
self from  such  service,  therefore,  ex  vi  termini^  he  must  have  been  in 
it,  and  that  a  man  could  not  be  said  to  absent  himself  from  a  service 
without  having  entered  it.  It  seems  to  me,  however,  this  is  not 
a  necessary  implication,  and  the  words  of  the  statute  are  against  it ; 
otherwise  it  would  not  have  been  necessary  to  have  inserted  the 
words,  "  or  having  entered  into  such  service."  It  was  held  in  Lindsay 
V.  Leigh  that  there  must  be  an  averment,  either  that  the  contract  to 
serye  was  in  writing,  or  that  the  service  was  entered  upon.  There- 
fore, upon  the  authority  of  that  case,  in  which  I  fully  concur,  and  from 
the  terms  of  the  statute,  I  think  the  warrant  is  bad,  and  the  prisoner 
must  be  discharged.  If  any  further  proceedings  should  be  taken,  then 
the  question  may  be  raised  again  and  brought  before  a  court  of  error. 

Prisoner  disc/iarged. 
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BaU  Coart,  Easter  Term,  May  6,  1851. 

Costs  of  Appeal — Rule  of  Sessions  as  to  Allowance  of  405.  —  Costs 
in  Cases  of  Appeal  —  Mandamus  to  Justices. 

By  a  rale  of  practice  of  a  Court  of  Quarter  Sessions  it  was  ordered  that  40s.  only  should  in 
future  be  allowed  in  cases  of  appeals.  Upon  an  appeal  against  an  order  of  remoral,  which 
was  quashed,  the  Court  of  Quarter  Sessions  made  an  order  that  the  appeal  should  be  quashed 
on  payment  of  405.  costs,  without  further  considering  the  particular  merits  of  the  case.  On 
application,  this  court  granted  a  mandamus  to  the  justices  to  compel  them  to  consider  and 
award  to  the  appellants  such  reasonable  costs  as  they  in  their  discretion  should  thixik  fit, 
under  the  particular  circumstances. 

Pashley  obtained  a  rule  on  a  former  day,  calling  upon  the  justices 
of  Glamorganshire  to  show  cause  why  a  writ  oi  mandamus  should 
not  issue,  commanding  them  to  enter  continuances  from  session  to 
session,  to  the  next  General  Quarter  Sessions  of  the  Peace  in  and  for 
the  said  county,  upon  an  appeal  of  the  church-wardens  and  overseers 
of  the  poor  of  the  parish  of  Nevern,  in  the  county  of  Pembroke, 
against  an  order  of  two  of  the  said  keepers  of  the  peace  and  justices, 
for  the  removal  of  John  Harris  from  the  parish  of  Merthyr  TydviJ,  in 
the  county  of  Glamorgan,  to  the  said  parish  of  Nevern,  determined  at 
the  General  Quarter  Sessions  of  the  Peace  held  in  and  for  the  said 
county  of  Glamorgan,  in  the  month  of  January,  instant ;  and  at  such 
next  General  Quarter  Sessions  of  the  Peace  to  proceed  to  consider, 
award,  and  order  such  costs  and  charges  in  law  as  by  the  said  justices 
in  their  discretion  shall  be  thought  meet,  reasonable,  and  just,  to  be 
paid  by  the  church-wardens  and  overseers  of  the  poor  of  the  said 
parish  of  Merthyr  Tydvil  to  the  church-wardens  and  overseers  of  the 
poor  of  the  said  parish  of  Nevern,  in  pursuance  of  the  stats.  8  &  9 
Will.  3,  c.  30,  s.  3,  and  the  4  &  5  Will.  4,  c.  76,  s.  82.  The  facts,  as 
they  appeared  upon  the  affidavits,  were  as  follows :  On  the  1st  of 
January,  1850^  the  appeal  referred  to  was  heard  before  the,  justices 
assembled  in  Quarter  Sessions  for  Glamorganshire,  when  evidence  of 
the  settlement  of  the  pauper  was  adduced ;  \vhereupon  the  court 
made  an  order  for  quashing  the  order  of  removal.  It  appeared  that, 
at  the  Epiphany  Quarter  Sessions,  1842,  a  rule  had  been  made  by 
the  justices  of  Quarter  Sessions  with  reference  to  the  costs  in  cases  of 
appeal ;  the  order  was  as  follows :  "'  Ordered,  that  40s.  costs  only 
be  in  future  allowed  in  appeals."  Upon  the  judgment  of  the  court 
being  given  in  favor  of  the  appellants,  counsel  applied,  on  their  be- 
half, that  they  should  not  only  direct  the  order  to  be  quashed  on  pay- 
ment of  405.  costs,  according  to  the  rule  of  sessions  referred  to,  but 
also  for  such  reasonable  costs  and  charges  as  were  given  by  the  82d 
section  of  the  4  &  5  Will.  4,  c.  76,  and  which  the  court  were  em- 
powered to  give.  It  was  urged,  that,  in  the  present  case,  the  rule  laid 
down  would  operate  with  great  hardship  upon  the  appellants,  who 
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had  incurred  great  expense  in.  trying  the  appeal.  The  affidavit  went 
on  to  state  that  the  attention  of  the  coart  was  drawn  to  the  case  of 
Reg,  V.  Tlie  Justices  of  Merionethshire^  6  Q.  B.  163,  in  which,  after 
having  been  read  by  the  chairman  to  the  justices  then  present,  the 
former  inquired  of  his  brother  magistrates  why  a  rule  should  be  made 
and  adhered  to  which  had  been  disapproved  of  by  a  superior  court ; 
whereupon  one  of  the  justices  present  observed  that,  as  to  this  ques- 
tion, it  was  not  a  superior  court;  upon  which  the  chairman  replied, 
that,  at  least,  it  was  a  court  of  very  high  authority.  The  counsel  for 
the  respondents  urged  upon  the  court  to  deviate  from  the  rule  laid 
down ;  upon  which  the  chairman,  after  conferring  with  his  brother 
magistrates,  pronounced  the  following  order:  ^'  Order  of  removal 
quashed,  with  40^.  costs,"  without  making  any  other  statement  or  ob- 
servation. The  affidavit  also  stated,  in  conclusion,  that  the  justices  did 
not  take  into  consideration  the  amount  of  expenses  actually  incurred 
in  the  appeal,  but  that  the  order  was  made  under  the  rule  of  the  Court 
of  Quarter  Sessions,  allowing  the  sum  of  405.  only  for  costs  in  cases 
of  appeal  The  affidavits  in  reply  did  not  contradict  or  vary  the  facts 
as  stated  to  have  occurred  at  the  sessions. 

Archbold  and  Oroves  now  showed  cause.  The  question  of  costs, 
in  the  case  of  an  appeal,  is  a  matter  entirely  within  the  discretion  of 
the  justices ;  and  where  the  matter  has  been  considered  and  adjudicated 
upon  by  the  justices,  this  court  will  not  interfere  by  mandamus  to 
compel  them  to  reconsider  their  determination.  The  stats.  8  &  9 
Will.  3,  c.  30,  8.  3 ;  4  &  5  Will.  4,  c.  76,  s.  82 ;  and  the  12  &  13  Vict 
c.  45,  s.  6,  expressly  leave  it  to  the  discretion  of  the  justices  to  give 
such  costs  as  they  may  think  fit 

J"  Coleridge^  J.  The  question  is,  whether  the  justices  have  con- 
iered  here  what  are  fit  and  reasonable  costs,  under  the  circum- 
stances. It  seems,  from  the  facts,  that  they  considered  themselves 
bound,  by  some  general  rule  of  the  sessions,  that  only  405.  costs  should 
be  allowed  in  the  case  of  appeals.  I  have  always  thought  that  it  is 
contrary  to  justice  that  Courts  of  Quarter  Sessions  should  act  on  any 
general  rule  of  this  sort,  without  exercising  their  discretion  in  the  par- 
ticular case  that  may  arise  before  them.] 

The  rule  of  sessions  is  merely  directory,  intended  as  a  guide  to 
their  officer  in  the  allowance  of  costs,  in  the  absence  of  any  express 
direction  to  the  contrary.  The  question  was  actually  heard  before 
the  sessions,  and  duly  considered,  and  the  case  of  Reg.  v.  The  Jus- 
tices of  Merionethshire  was  cited  in  support  of  the  application  of 
the  appellants,  and  then  the  order  was  made  now  sought  to  be 
impeached. 

[  Coleridge^  J.  If  it  appeared  that  the  magistrates  had  duly  con- 
sidered the  matter,  and  then  arrived  at  the  conclusion  they  did,  I  do 
not  see  how  I  could  interfere.  The  appeUants  stat-e  that  they 
offered  to  adduce  evidence,  in  order  to  show  the  amount  of  costs  in- 
curred, but  they  were  not  permitted  to  do  so.] 

It  is  submitted,  that  the  fact  of  whether  or  not  evidence  was  ad- 
duced of  the  costs  incurred  is  not  a  reason  for  supposing  the  sessions 
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did  not  consider  the  matter.  The  affidavits  in  support  of  the  applica- 
tion state  most  distinctly  that  the  matter  was  considered  by  the  jus« 
tices,  who  did  not  arrive  at  the  conclusion  they  did  until  after  mature 
deliberation.  The  case  was  a  proper  one  to  be  contested  by  the 
respondents,  and  that,  no  doubt,  was  the  reason  the  sessions  only 
awarded  the  sum  of  405.  If  a  mandamus  should  be  awarded,  it  can- 
not avail  the  appellants ;  for  if  the  meigistrates  make  a  return,  that 
after  mature  consideration  they  are  of  opinion  that  the  405.  awarded 
is  ample  costs  in  the  matter,  this  court  will  not  further  interfere. 

Pashley  appeared  in  support  of  the  rule,  but  was  not  called  upon. 

Coleridge,  J.  I  think  the  present  rule  should  be  made  absolute. 
The  simple  question  is,  whether  the  justices  duly  considered  the  ques- 
tion of  the  appellants'  right  to  costs  of  the  appeal,  and  exercised  a 
proper  discretion  in  arriving  at  the  conclusion  they  did.  The  state- 
ment contained  in  the  affidavits  on  behalf  of  the  appellants  is  left 
entirely  unanswered ;  it  is  only  right,  therefore,  that  an  inquiry  should 
be  instituted  bv  the  sessions  a^  to  the  amount  of  costs  incurred.  At 
the  same  time,  I  do  not  mean  to  say  that  the  rule  of  the  sessions,  as 
to  allowing  only  405.  costs  on  the  present  occasion,  is  unreasonable. 
The  decision  of  the  justices  does  not  appear  to  have  been  whether 
or  not  they  should  give  more  costs,  under  the  circumstances  of  the 
present  case,  but  only  whether  they  should  not  adhere  to  the  rule  laid 
down  by  them.  From  the  statement  made,  I  am  inclined  to  think 
the  conclusion  they  came  to  was,  to  adhere  to  the  rule  made  by  them, 
allowing  only  405.  costs  in  cases  of  appeal ;  and  that  the  question, 
whether  an  increased  amount  of  costs  in  this  case  should  be  allowed, 
was  not  considered ;  consequently,  the  mandamus  should  be  awarded, 
when  no  doubt  the  magistrates  will  obey  the  writ  by  awarding  to  the 
appellants  such  costs  as,  in  the  fair  and  hoi&st  exercise  of  their  dis- 
cretion, they  shall  consider  them  entitled  to.  If  the  matter  has  been 
really  considered  by  the  magistrates  without  reference  to  the  rule  of 
practice  laid  down  by  them,  that  fact  can  be  returned  on  the  writ  of 
mandamus.  jj^^  absolute. 
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Kegina  V.  Dale,  one  of  the  Bail  of  Joseph  Molyneux.^ 

Bail  Court,  Easter  Term,  May  7,  1851. 

Declaration  —  Name  —  Initials, 

Declaration  on  Bcufa^  npon  a  recognizance  to  keep  the  peace,  described  the  jastices  before 
whom  the  recognizance  was  taken  as  "  Lee  B.  Townshend,  £sq^  and  L  H.  Harper,  Esq." 
On  demurrer :  — 

ndd,  no  objection ;  and  by  Lord  Campbell,  C.  J.,  that  ^  B.*"  and  "  L  H."  might  be  the  Chris- 
tian names,  and  not  merely  initial  letters  of  them. 

Declaration  on  scL  fa.  recited,  that  heretofore,  within  our  coun- 
ty of  Chester,  to  wit,  on,  &c.,  before  Lee  B,  Townshend,  Esq.,  and 
L  H.  Harper,  Esq.,  two  of  oar  keepers  of  the  peace  and  justices 
ieissigned,  &;c.,  came  Joseph  Molyneux,  of,  &c.,  John  Cawley,  of,  &c.| 
and  John  Dale,  of,  &c.,  and  then  and  there,  before  the  said  two  jus- 
tices, in  the  said  county,  by  a  certain  recognizance,  severally  acknowl- 
edged themselves  to  be  indebted  as  follows  —  that  is  to  say,  &c.,  upon 
condition  to  keep  the  peace  and  be  of  good  behavior  towards  John 
Worsley,  of,  &c.,  for  the  term  of  six  calendar  months.  Breach.  De- 
murrer, and  joinder  therein. 

«  

W.  R.  Cbte,  in  support  of  the  demurrer.  The  justices  before  whom 
the  recognizance  was  taken  are  described  by  the  initial  letters  only 
of  their  names,  and  therefore  the  recognizance  is  bad. 

iHe  referred  to  r.  25  and  26  of  the  New  Regulations  in  the  Crown 
ice,  pursuant  to  stat.  6  Vict.  c.  20.  See  Corner,  Crown  Pr., 
App.,  p.  6.] 

[Pattesony  J.  If  there  was  any  irregularity  in  the  recognizance,  ap- 
plication should  have  been  made  to  set  it  aside.] 

The  declaration  is  uncertain  for  ijhe  same  reason.  Miller  r,  Bd$fiS 
Exch.  14 ;  12  Jur.  985.  A  consonant  cannot  be  a  name  of  baptism. 
Maule,  J.,  in  Nash  v.  Calder^  5  C.  B.  177, 178 ;  s.  c.  nom.  Nash  v. 
CoUier,  11  Jur.  1017.  Lomax  v.  Landells^  6  C.  B.  577,  581.  6  DowL 
&  L.  396,  398.    13  Jur.  38. 

[ErlCj  J.  Those  were  cases  of  procedure  in  civil  actions,  and  the  ob* 
jection  was  taken  on  special  demurrer.  I  have  seen  many  commissions 
oioyer  and  terminer  in  which  the  Christian  name  was  imperfectly  stated. 
It  is  very  probable  that,  in  this  case,  the  caption  of  the  commission 
was  copied  as  it  stood.  There  is  no  authority  for  saying  that  all  legal 
proceedings  in  which  the  Christian  name  is  imperfectly  stated  are 
null  and  void ;  nor  is  there  any  case  in  which  this  objection  has  been 
taken  on  proceedings  in  the  administration  of  the  criminal  law.] 

The  declaration  on  scL  fa.  ought  to  state  the  Christian  names, 
or  give  some  excuse  for  not  doing  so.  Levy  v.  Webb^  and  GaUy  ▼. 
Field,  10  Jur.  980. 

Cozonj  contra,  was  not  heard. 

1  15  Jur.  657. 


COURT  OP   QUEEN'S  BENCH,  1851.  361 

Begina  v.  The  Gaardiaiii  of  St.  HartinVin-the-I'ieklt. 

LfORD  Campbell,  C.  J.  I  am  of  opinion  that  there  is  nothing  in 
the  point.  First,  there  is  no  authority  that  a  declaration  on  sci. 
fa.<,  upon  a  recognizance  to  keep  the  peace,  must  comply  with  the 
rules  of  practice  in  civil  actions.  As  to  the  point  that  the  initials 
only  of  the  Christian  names  of  the  justices  are  mentioned,  it  is  an  an- 
swer to  the  objection,  that  it  has  not  been  taken,  and  cannot  be  taken, 
in  criminal  proceedings.  But  I  do  not  know  that  these  are  initials ; 
I  do  not  know  that  they  were  not  baptized  with  those  names.  And  I 
must  say  that  I  cannot  acquiesce  in  the  distinction  which  was  made 
in  Lomax  v.  LandeUs,  6  C.  B.  577,  581 ;  6  DowL  &  L.  396,  398 ;  13 
Jur.  38,  that  a  vowel  may  be  a  name,  but  a  consonant  cannot.  I 
allow  that  a  vowel  may  be  a  Christian  name ;  and  why  may  not  a 
consonant  be  ?  Why  might  not  the  parents,  for  a  reason  good  or  bad, 
say  that  their  child  should  be  baptized  by  the  name  of  B.,  C,  D.,  F.,  or 
H.?  I  am  just  informed  by  a  person  of  most  credible  authority, 
that  within  his  own  knowledge  a  person  has  been  baptized  by  the 
name  of  T. 

Pattbson,  J.  I  am  of  opinion  that  there  is  no  ground  for  the  sec- 
ond objection ;  and  with  respect  to  the  first  objection,  there  is  no  au- 
thority for  saying  that,  if  the  recognizance  was  taken  in  the  form  in 
which  this  appears  to  have  been  taken,  it  would  be  bad  on  that  ground 

WiGHTMAN  and  Erle,  JJ.,  concurred.       _  _  ^      , 

Juagmentfor  the  crown. 


Regina  v.  The  Guardians  of  St.  Martin's-in-the-Fields.*- 

Trinitjr  Term,  Maj  29,  1851. 

Electio?i  —  Vote  of  Moderator  —  Mandamus. 

The  office  of  clerk  to  a  board  of  guardians,  appointed  by  order  of  the  poor-law  board,  under 
sect.  46  of  Stat.  4  &  5  Will.  4,  c.  76,  i^  au  office  for  which  an  information  in  the  natare  of  a 
9110  warranto  will  lie. 

Therefore,  a  mandamus  to  elect  such  a  clerk,  on  the  ground  that  an  election  which  had  taken 
place  was  void,  will  not  lie. 

At  an  election  of  clerk  to  a  board  of  guardians,  twenty-one  guardians  were  present  besides 
the  chairman ;  eleven  voted  for  G.,  and  ten  for  D.  -,  the  chairman  did  not  vote :  — 

Heidy  that  it  was  the  duty  of  the  chairman  to  vote,  and  therefore  G.  was  not  elected  by  a 
majority  of  the  guardians  present. 

Rule  calling  upon  the  guardians  of  St  Martin's-in4he-Fields  to 
show  cause  why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  elect  a  clerk.  It  appeared  from  the  affidavits,  that  by  an 
order  of  the  poor-law  board,  dated  the  21st  of  April,  1842,  and  made 
in  pursuanc^of  sect  46  of  stat  4  &  5  Will.  4,  c.  76,  they  had  directed 

1  15  Jar.  800. 
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the  gaardians  of  this  and  other  unions  named  in  the  schedule  to  the 
order  to  appoint  certain  paid  officers,  including  a  clerk,  and  had  as- 
signed certain  duties  to  hb  office.  By  art  17,  the  duties  of  the  clerk 
to  the  guardians  were  to  be,  — 

"  No.  1.  To  attend  all  meetings  of  the  board  of  guardians,  and  to 
keep  minutes  of  the  proceedings  at  every  meeting. 

"2.  To  keep  all  accounts,  books  of  accounts,  minutes,  books, 
and  other  documents,  as  required  by  the  reflations  of  the  poor-law 
commissioners,  or  relating  to  the  business  of  the  board  of  guardians. 

''  3.  To  conduct  the  correspondence  of  the  board  of  guardians. 

<^  5.  To  countersign  all  orders  legally  made  by  the  board  of  guar- 
dians on  overseers  for  the  payment  of  money,  and  all  orders  legally 
drawn  by  the  board  of  guardians  upon  the  treasurer  of  the  union. 

''  7.  To  conduct  all  applications  necessary  to  be  made  by  or  on 
behalf  of  the  board  of  guardians  to  any  justice  or  justices  at  their 
special,  petty,  or  general  sessions ;  and  if  he  be  an  attorney  or  solicitor, 
to  perform  and  execute  all  legal  business  connected  with  the  union, 
or  in  which  the  board  of  guardians  shall  be  engaged,  except  actions 
at  law  or  suits  in  equity,  without  charge  for  any  thing  beyond  dis- 
bursements. 

*'  11.  To  observe  and  execute  all  orders  and  directions  of  the  board 
of  guardians  applicable  to  his  office."  See  Arch.  New  Poor-law 
Amendment  Act,  92. 

The  guardians  had  accordingly  appointed  a  clerk,  who  held  the  office 
until  he  resigned.  At  a  meeting  of  the  guardians  in  February  last, 
held,  pursuant  to  notice,  for  that  purpose,  they  proceeded  to  the  elec- 
tion of  a  clerk  in  the  room  of  the  person  who  had  resigned.  There 
were  twenty-one  guardians  present,  besides  the  chairman  ;  eleven  of 
the  twenty-one  voted  for  Mr.  Griffiths,  and  ten  for  Mr.  Dangerfield ; 
the  chairman  did  not  vote.  Among  other  objections  taken  on  behalf 
of  Mr.  Dangerfield,  it  was  contended  that  Mr.  Griffiths  had  not  been 
elected  by  a  majority  of  the  guardians  present,  because  the  vote  of 
the  chairman  was  not  taken. 

Sir  F.  Kelly  and  PaslUey  showed  cause.  The  application  is  mis- 
conceived ;  the  office  being  full,  the  remedy  is  by  quo  warranto^  not 
by  mandamus.  Looking  to  the  duties  assigned  to  the  clerk  to  the 
guardianj,  his  office  is  one  of  a  public  nature,  and,  therefore,  a  quo 
warranto  is  maintainable.  Darley  v.  Reg.^  12  CI.  &  Fin.  620.  The 
office  is  created  by  an  order  of  the  poor-law  commissioners,  which 
they  are  empowered  to  make  under  sect.  46  of  stat.  4  &  5  Will.  4,  c 
76 ;  and  therefore  it  emanates  from  a  statute,  and  is  the  same  for  this 
purpose  as  if  it  was  enumerated  in  it 

[Lord  Campbell^  C.  J.  The  clerk  to  the  guardians  is  not  intrusted 
with  money,  and  therefore  does  not  fall  within  the  words  of  Tiudal, 
C.  J.,  in  Darley  v.  Reg.,  12  CI.  &  Fin.  542.  «  The  functions  of  a 
treasurer  were  clearly  of  a  public  nature ;  he  was  to  applet  the 
assessment,  receive  and  hold  the  money  for  a  time,  keep^t  subject  to 
bis  order  on  the  bank,  pay  the  expenses  of  public  prosecutiousi  and 
pay  other  public  moneys.'^] 
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The  clerk  must  countersign  all  orders  of  the  guardians  for  payment 
of  money ;  and,  therefore,  his  power  is  as  large  as  that  of  treasurer  to 
the  guardians,  whose  office  would  fall  within  the  words  of  Tindali 
C.  J.  By  sect  17  of  stat  5  &  6  Vict  c.  17,  orders  made  by  the  board 
of  guardians  are  to  be  countersigned  by  their  clerk ;  and  by  sect  68 
of  stat  7  &  8  Vict  c.  101,  the  clerk  to  the  board  of  guardianSi 
although  not  an  attorney  or  solicitor,  may  conduct  proceedings  on 
behalf  of  the  board  before  justices  at  petty  or  special  sessions  or  out 
of  sessions.     They  also  cited  Reg.  v.  Wigan^  13  Jur.  1052. 

[Patteson^  J.  In  Rex  v.  Hall^  1  B.  &  Cr.  123,  which  was  an  in- 
formation in  the  nature  of  a  quo  warranto  ae^ainst  the  clerk  of  a  court 
of  requests  at  Bristol,  no  objection  was  made  that  it  was  an  office  for 
which  such  an  information  would  not  lie.] 

In  Rex  V.  Beedle,  3  Ad.  &  El.  467,  it  was  held  that  such  an  in- 
formation would  lie  against  persons  claiming  to  be  commissioners 
for  paving,  cleansing,  and  lighting  under  a  local  act  The  tenure  of 
the  office  is  clearly  sufficient 

[Lard  Campbell^  C.  J.    We  have  no  difficulty  on  that  point] 

Sir  F,  Thesiger  and  BramweU^  contra.  If  qm  warranto  will  lie,  it 
does  not  follow  that  frumdamus  is  not  the  proper  remedy.  In  Rex  v. 
The  Rector  and  Church'^oardens  of  Birmingham^  7  Ad.  &  El.  254 
Patteson,  J.,  said,  (p.  260,)  ^  I  see  no  distinction  between  granting  a 
mandamus  to  swear  in  one  of  two  candidates,  who  says  that,  although 
apparently  in  a  minority,  he  had  a  legal  majority,  and  2i,m>andamus 
to  elect  where  an  election  has  taken  place,  but  under  circumstances 
which  are  said  to  render  it  void." 

[Lord  Campbell^  C.  J.  That  was  said  in  a  case  where  quo  warranto 
would  not  lie,  the  office  being  that  of  church-warden.] 

The  office  of  clerk  to  the  guardians  is  not  of  such  a  public  nature 
as  that  the  remedy  by  qtu)  warranto  is  applicable  to  it  The  office  is 
not  created  by  statute.  The  order  of  the  poor-law  commissioners  is 
not  applicable  to  all  the  parishes  in  England,  but  only  to  those  named 
in  the  schedule  to  it  It  is  not  necessary  that  there  should  be  such 
an  office. 

[Cbleridgej  J.  If  it  were  discretionary  with  the  poor-law  commis- 
sioners whether  there  should  be  such  an  office,  that  would  be  an 
answer  to  the  mandamus.] 

A  vacancy  has  occurred,  and  it  is  imperative  upon  the  guardians  to 
fill  it  under  the  resolutions  which  have  been  passed  and  are  still  in 
force.  Further,  the  office  for  which  quo  warranto  lies  must  be  one 
of  an  independent  character,  whereas  the  clerk  is  only  a  servant  or 
assistant  to  the  guardians ;  there  are  no  duties  assigned  to  his  office 
which,  if  the  office  did  not  exist,  might  not  be  performed  by  some  one 
else.  If  there  were  no  clerk,  the  guardians  themselves  might  perform 
the  duties. 

[Lord  Campbell,  C.  J.  Must  be  not  countersign  documents  which 
are  signed  by  them  ?] 

If  there  is  a  clerk,  he  must  do  so. 

[Lord  Campbell,  C.  J.  The  poor-law  commissioners  have  ordered 
that  there  shsdl  be  such  an  officer.] 
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There  is  no  distinction  between  this  and  any  other  of  the  paid  offi- 
cers whom  the  order  of  the  poor-law  commissioners  directs  the 
guardians  to  appoint;  and,  therefore,  if  it  lies  for  this  office,  it  will 
also  lie  for  the  office  of  master  or  matron  of  the  workhouse  who 
are  appointed  in  a  similar  manner,  and  whose  tenure  of  office  is 
the  same. 

[Lord  Campbell,  C.  J.  It  may  be  said  that  the  duties  belonging  to 
the  office  of  master  or  matron  make  it  a  menial  one.] 

In  Darley  v.  Reg^  12  CI.  &  Fin.  520,  the  office  was  created  by 
statute,  and  the  person  was  to  be  appointed  to  it  under  the  statute. 
The  nature  of  the  duties  of  this  office  is  not  such  as  to  make  it  public 
A  parish  is  not  a  public  body,  and  parochial  duties  are  not  public 
duties.  A  road  laid  out  for  several  parishes  is  not  a  public  road. 
Rex  V.  Edmonton,  1  Moo.  &  R.  24. 

[Lord  Campbell,  C.  J.  A  road  is  not  public  unless  all  the  queen's 
subjects  may  pass  over  it] 

Quo  warranto  will  not  Ue  for  the  office  of  trustees  under  a  public 
local  act ;  Rex  v.  HatUey^  3  Ad.  &  El.  463,  note  b ;  nor  would  it  lie 
for  the  office  of  one  of  these  guardians ;  Rex  v.  Ramsden,  Id.  456 ; 
Li  re  Aston  Union,  6  Ad.  &  El.  784 ;  and  their  clerk  is  subordinate 
to  them. 

[  Coleridge,  J.  The  guardians  are  elected  by  the  rate  payers,  and 
only  for  one  year.] 

But  they  are  elected  under  statute,  and  it  is  immaterial  what  the 
duration  of  the  office  is. 

[Patleson,  J.  In  re  Aston  Union  has  been  disturbed  by  Darley  v. 
Reg.,  12  CI.  &  Fin.  520.  Tindal,  C.  J.,  referring  to  Rex  v.  Ramsden,  and 
In  re  Aston  Union,  said,  (p.  541,)  ^  Whether  in  the  former  case  or  the 
latter,  the  court  decided  on  the  ground  that  the  office  was  not  public 
in  such  a  sense  as  to  make  it  the  subject  of  that  proceeding,  or  that, 
being  created  by  act  of  Parliament,  and  ndt  by  charter,  the  remedy 
by  information  was  improper,  we  are  not  told  in  the  short  report  of 
the  judgment  in  that  case."  But  it  certainly  did  not  proceed  on  the 
temporary  nature  of  the  office,  and  could  not,  because  the  mayor  of  a 
corporate  town  is  elected  for  one  year  only. 

Lord  Campbell,  C.  J.  Unfortunately,  we  have  not  so  strict  a  line 
of  demarcation  under  the  new  rule  laid  down  in  Darley  v.  Reg,, 
because  it  was  always  clear  whether  the  usurpation  was  upon  a 
franchise  of  the  crown  or  not  What  is  a  public  office  is  not  so 
clear;  but  whether  it  is  an  office  of  a  single  parish  constituted  a 
union  by  itself,  or  an  office  of  a  union  formed  of  several  parishes, 
cannot  be  a  ground  of  distincftion.  The  extent  of  area  cannot  be 
material,  if  it  comprises  a  division  recognized  by  law.] 

The  office  is  public  when  it  concerns  the  administration  of  justice, 
as  in  Rex  v.  Hall,  1  B.  &  Cr.  123.  Again :  quo  warranto  will  not 
lie  for  the  office  of  overseer ;  Rex  v.  Dawbeny,  2  Str.  1196 ;  s.  c, 
more  fully,  1  Bott  347,  pL  368,  6th.  ed. ;  nor  for  the  office  of  clerk  to 
the  land-tax  commissioners,  who  are  appointed  under  an  act  of  Par- 
liament    Rex  v.  'Biatcher,  1  D.  &  Ry.  426. 

[Lord  Campbell,  C.  J.    Is  he  more  than  an  officer  at  pleasure  ?] 
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The  court  will  make  the  rule  absolute,  for  the  purpose  of  the  ques- 
tion  being  raised  on  the  record. 

[Lord  Campbell^  C.  J.  It  is  a  matter  of  practice  rather  than 
of  law.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged,  on  the  ground  that  mandamus  is  not  the  proffer  mode  of 
proceeding.  An  election  has  taken  place,  and  the  office  is  full. 
Therefore,  according  to  the  well-established  rule  in  this  court,  which 
I  consider  very  convenient,  if  the  office  is  one  for  which  an  informa- 
tion in  the  nature  of  quo  warranto  would  lie,  that  proceeding  ought  to  * 
be  adopted,  and  not  mandamus ;  and  the  question  is  neatly  raised 
whether  this  is  such  an  office. 

If  this  case  had  arisen  before  Darley  v.  Reg.^  12  CI.  &  Fin.  520, 1 
should  have  been  very  much  perplexed,  because  the  modern  authori- 
ties were  conflicting ;  but  that  case  lays  down  a  rule  which  we  are 
bound  to  follow ;  and  that  rule  is,  that  if  an  office  be  created  by  act 
of  Parliament,  and  be  of  a  public  nature,  an  information  in  the 
nature  of  a  quo  warranto  will  lie  for  the  usurpation  of  it,  although  the 
usurpation  of  it  does  not  involve  a  usurpation  on  the  rights  of  the 
crown.  This  is  an  office  created  by  act  of  Parliament,  because, 
although  it  is  not  expressly  named  in  stat  4  &  5  Will.  4,  c.  76,  the 
poor-law  commissioners  are  authorized  by  sect  46  to  create  it ;  the 
office  is,  therefore,  legislatively  created  under  the  authority  of  that 
act  The  commissioners  have  directed  the  guardians  to  appoint  a 
clerk,  and  have  assigned  duties  to  his  office ;  also  the  tenure  of  the 
office  is  during  good  behavior.  The  question  remains  whether  it  is 
of  a  public  nature.  To  determine  that  question,  we  can  only  regard 
the  functions  to  be  performed  by  the  person  holding  it,  and  compare 
them  with  those  of  the  office  in  Dfirley  v.  Reg,  In  that  case,  the 
House  of  Lords  has  not  defined  what  is  an  office  of  a  public  nature ; 
but  it  has  said  that  the  office  of  treasurer  of  a  county  is  a  public 
office.  It  appears  to  me  that  the  duties  of  this  office  are  just  as 
much  of  a  public  nature  as  those  of  treasurer  of  a  county.  I  cannot 
see  any  distinction  between  an  office  of  a  parish,  a  union  of  parishes, 
a  hundred,  and  a  county,  if  the  public  are  interested  in  the  due  per- 
formance of  the  duties  of  it  And  I  do  not  much  regret  this  decision, 
because  the  right  to  the  office  may  generally  be  tried  more  con- 
veniently in  the  proceeding  by  quo  warranto;  the  issues  are  more 
easily  raised  and  more  expeditiously  tried. 

Patteson,  J.  Formerly  the  opinion  was,  that  an  information  in 
the  nature  of  a  quo  warranto  was,  like  the  quo  warranto  at  common 
law,  applicable  only  where  there  was  a  usurpation  upon  the  rights 
of  the  crown  simply.  That  opinion  I  considered  to  be  law  when  I 
had  first  the  honor  of  sitting;  in  this  court ;  and  Lord  Tenterden  and 
my  brother  Taunton  agreed  with  me,  but  my  brother  Parke  differed 
from  us,  (in  Rex  v.  Hanley;  see  Rex  v.  Ramsden^  3  Ad.  &  El.  456;) 
and  afterwards  Lord  Denman,  C.  J.,  was  inclined  to  a  contrary  opin- 
ion, but  he  yielded  to  the  authority  of  the  cases,  (see  Rex  v.  Ramsden^ 

31  • 
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3  Ad.  &  El.  456,)  though  they  were  conflicting.  When  the  case  of 
Darley  v.  Reg.  was  in  the  House  of  Lords,  I  was  satisfied  that  the 
view  which  I  had  taken  was  wrong,  and  I  concurred  with  the  other 
judges  in  the  opinion  delivered  upon  that  occasion.  Since  that 
decision,  I  have  taken  the  rule  to  be,  that  wherever  an  office  is  cre- 
ated, mediately  or  immediately,  by  act  of  Parliament,  of  a  public 
nature,  the  remedy  for  a  usurpation  of  it  is  by  quo  warranto.  One 
of  the  main  grounds  of  the  decision  in  that  case  was,  that  the  crown, 
being  a  party  to  every  act  of  Parliament^  the  usurpation  of  an  of&ce 
created  by  statute  was  a  usurpation  upon  the  rights  of  the  crown  as 
.  well  as  upon  the  rights  of  the  legislature.  How  far  that  case  has 
overruled  all  the  cases  mentioned  in  the  course  of  it,  it  is  not  abso- 
lutely necessary  to  determine.  It  must  be  taken  that  their  authority 
is  at  least  shaken ;  though  I  do  not  mean  to  say  that,  even  since  that 
case,  quo  warranto  will  lie  for  the  of&ce  of  overseer. 

The  first  question  is,  whether  this  office  is  created  by  statute.  It 
is  clear  that  it  is  not  immediately  created  by  statute,  but  it  is  created 
under  the  authority  of  stat  4  &  5  Will.  4,  c.  76,  because  by  sect  46 
the  poor-law  commissioners  are  empowered  to  order  the  guardians  to 
appoint  paid  officers :  the  guardians  must  appoint  according  to  that 
order,  and  when  the  clerk  is  appointed,  he  has  duties  to  perform  which 
the  poor-law  commissioners  are  to  assign  to  him.  If  the  clerk  was  a 
mere  servant  of  the  guardians,  he  would  come  within  some  of  the 
cases  which  have  been  cited ;  but,  on  looking  at  the  duties  prescribed| 
I  think  it  is  clear  that  he  has  independent  duties,  several  of  which  are 
such  as  could  not  be  performed  by  the  guardians  themselves ;  as,  for 
instance,  that  of  countersigning  orders  of  the  guardians  for  the  pay- 
ment of  money.  Being  elected  and  appointed  under  an  order  of  the 
poor-law  commissioners,  which  they  could  not  give  except  by  virtue 
of  stat.  4  &  5  Will.  4,  c.  76,  the  office  is  mediately  created  by  act  of 
Parliament 

Then,  is  it  of  a  public  nature  ?  Sir  F.  Thesiger  contends  that  if 
this  is  an  office  for  which  quo  warranto  will  lie,  so  is  that  of  master 
or  matron  of  the  workhouse.  I  do  not  admit  that  But  we  are  not 
bound  to  go  further  than  the  case  before  us  requires.  I  agree  that, 
for  some  purposes,  a  parish  is  not  so  far  public  as  to  have  all  the  in- 
cidents of  a  public  body ;  it  must  pay  poor  rates  in  respect  of  land 
and  buildings  occupied  by  it  in  another  parish.  Reg.  v.  Wallingford^ 
10  Ad.  &  El.  259 ;  3  Jur.  750.  The  Governors  of  the  Poor  of  Bristol 
V.  Wailj  5  Ad.  &  EI.  1.  But  it  is  not  necessary  that  the  office  should 
be  strictly  and  absolutely  public ;  the  question  is,  whether  the  duties 
of  the  office  are  of  a  public  nature.  Now,  the  clerk  to  the  guardians 
has  to  do  acts  which  materially  affect  a  large  body  of  persons ;  so 
that  Darley  v.  Reff.j  12  CI.  &  Fin.  520,  applies.  Therefore,  quo  war' 
ranto  will  lie;  and  if  it  will  lie,  there  is  no  doubt  that  mandamus 
will  not 

In  Rex  V.  T7ie  Rector  and  Church-wardens  of  Birmingham^  7  Ad.  & 
El.  254, 1  did  not  mean  to  say  that  either  remedy  was  open  to  the 
party ;  what  I  said  was  expressly  upon  the  assumption  that  quo  war* 
ranto  would  not  lie. 
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Coleridge,  J.  Perhaps  it  may  eventually  be  found  that  the  de- 
cision in  Darley  v.  Reg,  has  not  only  broken  through  the  impression 
which  had  previously  existed  as  to  the  law  on  this  subject,  but  also 
laid  down  a  rule  difficult  of  application.  Still,  this  court  is  bound 
by  the  authority  of  that  case,  and  its  duty  is  to  apply  it  as  well  as  it 
can ;  and  after  a  good  deal  of  consideration,  and  some  doubt^  I  think 
this  case  falls  within  it. 

With  regard  to^the  first  two  points,  the  source  of  the  appointment 
and  the  tenure  of  the  office,  there  is  no  difficulty.  The  appointment 
of  the  clerk  to  the  guardians  is  under  the  authority  of  an  act  of  Par- 
liament, and  during  good  behavior ;  he  can  be  removed  neither  by 
the  guardians  nor  by  the  poor-law  commissioners,  without  cause  or 
ground  shown. 

With  regard  to  the  third  point,  the  office  must  be  one  having 
duties  of  a  public  nature  attached  to  if,  and  it  is  somewhat  difficult 
to  de6ne  what  are  such.  This  is,  to  some  extent,  a  parochial  office, 
but  it  is  not  limited  to  that;  the  duties  are  very  large  and  general. 
The  order  of  the  poor-law  board  directs  that  the  clerk  is  to  conduct 
all  the  elections  of  guardians,  and  he  is  to  do  such  things  as  the 
guardians  may  lawfully  require  to  be  done.  He  is  also  to  be  the 
channel  of  communication  with  the  poor-law  board,  and  with  all 
other  boards  of  guardians  and  parish  officers  throughout  the  king- 
dom. Therefore,  I  think  he  performs  duties  which  iii  their  nature  are 
public.  I  confine  myself  to  the  office  now  before  us;  other  cases  are 
to  be  considered  and  decided  as  they  arise. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  quite  clear  that  manda' 
mus  will  not  lie  when  the  remedy  by  information  in  the  nature  of 
quo  warranto  is  open  to  the  party.  The  test,  whether  that  remedy  is 
open,  is  by  reference  to  the  source  of  the  office,  and  the  tenure  of  it, 
and  the  duties  to  be  performed. 

First,  this  office  is  created,  immediately  or  mediately,  under  a 
statute;  secondly,  the  tenure  of  this  office  is  abundantly  secure 
enough. 

The  only  matter  in  doubt  arises  in  the  attempt  to  frame  a  defi- 
nition of  duties  of  a  public  nature.  Upon  this  point,  all  we  can  do 
is  to  follow  the  guide  furnished  by  the  House  of  Lords  in  Darley  v. 
Reg.  In  that  case,  the  duty  of  the  officer,  being  treasurer  of  a  coun- 
ty, was  to  secure  the  due  application  of  a  fund,  in  which  a  portion 
of  the  queen's  subjects,  the  contributors  to  the  county  rate,  had  an 
interest.  That  the  officer  is  intrusted  with  money  is  the  only  test 
which  the  House  of  Lords  have  pointed  out.  I  think  that  the  office 
of  clerk  to  the  guardians  is  of  a  public  nature,  for  the  reasons  men- 
tioned by  my  brethren,  and  also  because  one  of  his  duties  is  to  coun- 
tersign every  check  drawn  by  the  guardians  upon  the  fund  which  is 
raised  by  the  poor  rate.  The  rate  payers  of  the  parish  have  an  inter- 
est in  the  proper  discharge  of  his  duty  in  that  respect ;  if  he  neglects 
it,  the  funds  of  the  parish  may  be  misapplied.  There  is  no  reason- 
able distinction  between  that  section  of  the  queen's  subjects  which  is 
comprised  in  a  parish  and  that  which  is  comprised  in  a  county ; 
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some  parishes  exceed,  in  the  number  of  their  inhabitants  and  in  the 
amount  of  the  rate;  the  number  of  inhabitants  and  the  amount  of 
rate  in  some  counties.  Therefore,  we  are  bound  tp  say  that  an  infor* 
mation  in  the  nature  of  quo  warranto  will  lie. 

Lord  Campbell,  C.  J.  I  wish  not  to  be  understood  as  by  any 
means  giving  an  opinion  that  the  great  case  of  Darley  v.  Reg,  would 
apply  to  all  the  officers  enumerated  in  the  order  of  the  poor*law 
commissioners,  because  some  are  clearly  of  a  menial  character. 

JRAde  discharged^  toUhotU  costs. 

Subsequently  a  rule  for  a  quo  warranto  was  obtained;  against 
which,  (June  16,) 

Sir  F.  Kelly  appeared  to  show  cause. 

Lord  Campbell,  C.J.  The  question  is.  Was  it.  the  duty  of  the 
chairman  of  the  board  of  guardians  to  have  voted  ?  We  are  all  of 
opinion  that  he  must  be  considered  as  a  guardian  present  at  the  elec- 
tion ;  and,  therefore,  the  eleven  guardians  who  voted  for  Griffiths  were 
not  a  majority  of  the  twenty-two  guardians  present. 

Patteson,  Coleridge,  and  Erle,  JJ.,  concurred.     ^  ,     ,       •  , 
'  '  '     '  Bide  absohUe.^ 
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Trinity  Term,  June  16,  1851. 

Conviction  —  Imprisonment ' —  Certiorari. 

A  conviction  ander  the  1  &  2  Will.  4,  c.  32,  s.  3,  (the  Game  Act,)  adjudged  the  defendant  to 
pajr  a  fine  of  5«.,  **to  be  paid  and  applied  according  to  law,"  and  in  default  of  payment  to 
be  imprisoned  for  two  months :  — 

Hdd^  that  the  justices  had  no  jurisdiction  to  order  the  defendant  to  be  imprisoned,  as  the  im- 
prisonment was  conditional  on  the  non-payment  of  the  penalty,  and  tney  had  not,  by  the 
conviction,  directed  the  manner  in  which  the  penalty  should  be  paid,  as  required  by  sect  21 
ofthe5&6  Wai.4,c20:  — 

HM^  also,  that  the  conviction  might  be  removed  by  certiorari^  notwithstanding  the  45th  sec- 
tion of  the  1  &  2  Will  4,  c.  32. 

Hawkins  had  obtained  a  rule  nisi  for  a  certiorari  to  remove  into  this 
court  a  conviction  made  by  two  justices  of  the  peace  for  the  county 
of  Kent,  under  the  1  &  2  Will.  4,  c.  32,  (the  Grame  Act,)  for  shooting 
a  pheasant  between  the  1st  of  February  and  the  1st  of  October,  the 
period  prohibited  by  the  3d  section  of  the  above  act     The  conviction 

1  It  was  agreed  that  no  further  step  in  the  proceedings  should  be  taken,  the  defend- 
ant undertaking  to  resign  in  a  month,  and  to  perform  ue  duties  of  the  office  of  clerk 
until  his  successor  should  be  appointed. 

3  15  Jur.  80a 
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adjudged  the  defendant  to  pay  a  fine  of  55.,  ^<  to  be  paid  and  applied 
according  to  law,"  and  in  default  of  payment  he  waa  to  be  imprisoned 
for  two  months.  It  was  contended,  in  moving  for  the  rule,  that  the 
stat  5  &  6  Will.  4,  c.  20,  s.  21,  had  altered  the  mode  in  which  the 
penalty  was  to  be  appropriated ;  and  that  as  it  w^as  thereby  enacted 
that  one  half  the  penalty  should  go  and  be  paid  to  the  informer,  and  the 
other  half  to  "  some  one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  (as  the  convicting  justice  or  justices  may  direct)  of  the  parish, 
township,  or  place  in  which  the  offence  shall  have  been  committed," 
this  conviction  was  bad  for  not  having  followed  that  form,  and  speci- 
fying to  whom  the  penalty  should  be  paid.  Chaddock  v.  WilbrcJiam^ 
5  C.  B.  645. 

Rose  now  showed  cause.  This  was  a  case  in  which  the  court 
could  not  interfere.  It  was  not  pretended  that  the  justices  acted  with- 
out jurisdiction.  This  was,  therefore,  a  mere  objection  to  the  form 
oif  the  conviction,  and  the  45th  section  of  the  1  &  2  Will.  '4,  c.  32, 
expressly  took  away  the  writ  of  certiorari  in  such  a  case.  Rex  v. 
Lanffy  1  M .  &  R.  39.  Reg.  v.  !7%e  Justices  of  Somersetshire ^  5  B.  &  Cr. 
816.  The  question  hfere  was,  whether  the  magistrates  had  jurisdiction 
to  order  the  imprisonment,  and  not,  as  in  Chaddock  v.  WHbraham^ 
whether  the  conviction  would  justify  such  imprisonment.  There  waa 
nothing  here  to  show  that  the  proper  person  to  whom  payment  should 
be  made  had  not  been  pointed  out  to  the  defendant. 

[  Wightmany  J.  The  conviction  must  be  taken  as  it  stands ;  and  the 
question  is,  whether  it  shows  that  the  magistrates  had  jurisdiction  or 
not.] 

In  Rex  v.  Longy  it  was  held  that  the  certiorari  is  not  taken  away, 
unless  it  is  shown  aliunde  that  the  magistrates  were  acting  without 
jurisdiction.  The  words  <*  to  be  paid  and  applied  according  to  law  " 
were  sufficient,  in  the  absence  of  any  other  direction,  as  they  must 
be  taken  to  point  to  the  *5  &  6  Will.  4,  c.  20,  s.  21,  which  laid 
^  down  the  manner  in  which  the  penalty  should  be  paid.  The  31st 
section  of  the  11  &  12  Vict  c  43,  removes  all  difficulty  upon  the 
subject;  it  provides  the  manner  in  which  penalties  are  to  be  paid,  and 
names  the  persons  who  are  to  receive  them. 

JWightmaUy  J.     I  should  have  no  difficulty  if,  in  default  of  any 
er  of  the  justices,  half  the  penalty  was  to  be  paid  to  the  overseers.] 
Again :  the  11  &  12  Vict  c.  43,  s.  17,  gave  the  form  of  the  convic- 
tion which  had  been  followed  in  this  case. 

[  Wightmany  J.  That  form  is  clearly  not  applicable  to  the  present 
case.] 

HawkinSy  in  support  of  the  rule.  The  45th  section  of  the  1  &  2 
Will.  4,  c.  32,  applies  only  where  the  justices  have  Jurisdiction  ;  but 
in  this  case  they  had  no  jurisdiction  to  order  the  defendant  to  be  im- 
prisoned without  showing  to  whom  the  penalty  was  to  be  paid.  The 
order  for  imprisonment  is  only  conditional  on  the  non-payment  of  the 
penalty ;  and  unless  it  ia  shown  how  the  defendant  can  discharge 
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himself  from  such  penalty,  the   justices   have   no  jorisdiction  to 
make  an  order  for  his  imprisonment 

[He  cited  Rex  v.  Berkeley^  1  Ken.  80 ;  Ex  parte  Hopwood^  14  Jnr, 
81^ ;  and  Corner's  Crown  Practice, " Certiorarij^  66. 

WioHTMAN,  J.  I  consider  the  statement  of  the  manner  in  which 
the  penalty  is  to  be  paid  matter  of  substance,  and  not  of  form.  I 
quite  agree  that  the  writ  of  certiorari  is  taken  away  where  justices 
have  acted  within  their  jurisdiction ;  but  in  this  case  they  appear  to 
have  acted  without  jurisdiction,  in  ordering  the  defendant  to  be  im- 
prisoned upon  non-payment  of  a  fine,  without  adjudicating  to  whom 
that  fine  should  be  paid,  in  the  manner  required  by  the  21st  section  of 
the  5  &  6  Will.  4,  c.  20,  jj^^  absohUe. 
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AND  trpoir 

WRITS  OP  ERROR  FROM  THAT  COURT  TO  THE  EXCHEQUER  CHAMBER; 


DURING  THE  YEAR  1851. 


Pritchard,  Executrix,  &c.,  t;.  Baoshawb  &  others.^ 

Easter  Term,  May  3,  1851. 

Limitations^  Statute  of —  Commencement  of  Action  —  Continuance  of 
Writs  —  Evidence  —  2  Will  4,  c,  39,  s.  10  —  Admissibility  of  Ath 

stract  of  Title —  Secondary  Evidence. 

» 

Upon  a  replication  to  a  plea  of  the  Statute  of  Limitations,  stating  that  the  cause  of  action  did 
accrue  witliin  six  years  next  before  the  commencement  of  the  suit,  in  order  to  prore  that 
issue  for  the  plaintiff  where  the  writ  actually  served  has  been  issued  subsequently  to  the 
expiration  of  the  six  years,  it  must  bo  shown  that  the  writ  served  had  upon  it  at  the  time 
of  service  the  indorsement  required  by  the  2  Will  4,  c.  39,  s.  10,  confiming  MedlicoU  r. 
Hunter^  5  Exch.  Bep.  34 ;  s.  c.  19  Law  J.  Bep.  (k.  b.)  Exch.  191. 

The  above  requirement  is  not  satisfied  by  the  mere  production  of  the  writ  at  the  trial  con- 
*       taining  the  proper  indorsement. 

Kor  is  the  roll  containing  an  entry  of  the  several  writs,  and  stating  with  reference  to  the  writ 
served  that  "  such  writ  contains'  the  indorsement,"  evidence  that  it  contained  the  indorse- 
ment when  it  was  served.  Walker  r.  CdUick^  4  Exch.  Bep.  171 ;  s.  c.  18  Law  J.  Bep.  (n.  B.) 
Bxch.  387,  explained. 

QucBre^  whether,  in  the  same  case,  the  indorsements  on  the  several  writs  are  required  by  sect 
10  of  the  2  Will.  4,  c.  39,  to  be  made  by  the  party  or  his  attorney,  and  whether  they  must 
be  proved  to  have  been  so  made  in  order  to  save  the  Statute  of  Limitations. 

An  abstract  of  title  stating  the  recitals  in  certain  deeds,  and  relied  upon  by  the  defendant 
when  before  a  master  in  chancery  in  a  suit  in  which  he  was  plaintiff,  is  admissible  against 
him  in  an  action  as  evidence  of  the  matters  recited,  without  producing  the  deeds. 

Trover  by  an  executrix  for  a  contractor's  plant  converted,  to  wit, 
on  the  1st  of  January,  1843,  in  the  lifetime  of  the  testator. 

The  date  of  the  writ  mentioned  in  the  declaration  was  the  6th  of 
Jane,  1846. 

Pleas  —  First,  not  guiltv ;  second,  not  possessed ;  third,  leave  and 
license ;  last,  that  the  said  cause  of  action  in  the  declaration  men-^ 

1  20  Uw  J.  Rep.  (ir.  s.)  C.  P.  161.    15  Jur.  730. 
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tioned  did  not  accrae  at  any  time  within  six  years  next  before  the 
commencement  of  the  suit.     Verification. 

Replication.  Issue  joined  on  the  first  and  second  pleas.  De 
injuria  to  the  third  plea.  And  to  the  last  plea,  that  the  said  cause  of 
action  did  accrue  within  six  years.  Issues  joined  on  the  replication 
to  the  third  and  last  pleas. 

At  the  trial,  before  Talfourd,  J.,  at  the  sittings  for  Middlesex  after 
Hilary  term,  it  appeared  that  the  t-estator,  Daniel  Pritchard,  in  the 
year  1841,  had  used  the  plant  in  question  in  making  an  embankment 
for  reclaiming  land  from  the  sea  at  Lough  Swilly,  in  Ireland.  The 
defendants  were  three  of  the  trustees  of  a  company  formed  for  that 
purpose.  The  works  of  the  embankment  were  commenced  in  1840, 
and  the  plant  in  question  was  kept  there  by  the  testator  for  carrying 
them  on.  At  that  time,  Messrs.  Dimsdale  and  Robertson  were  the 
parties  in  whom  the  undertaking  was  vested  On  the  24th  of  Novem- 
ber, 1840,  they  had  conveyed  all  their  interest  to  the  trustees.  The 
testator  had  pressed  for  money  on  account  of  work  done,  and  eventu- 
ally in  July,  1841,  the  plant  was  taken  possession  of  by  the  resident 
engineer,  and  .used  by  him  in  carrying  on  the  works.  Subsequently, 
one  Robertson  entered  into  a  contract  with  a  contractor  named 
M'Cormick  to  complete  the  works,  in  which  contract  it  was  stipulated 
that  M'Cormick  should  use  the  plant  in  question,  which  was  used  by 
him  accordingly. 

In  order  to  show  that  Robertson  in  making  such  contract  was  the 
agent  of  the  defendants,  and  so  to  fix  them  with  the  conversion  of 
the  plant,  the  plaintiff  tendered  in  evidence  an  abstract  of  title  pre- 
pared for  the  defendants  in  a  chancery  suit,  instituted  by  them  against 
another  party,  and  used  before  the  master  in  that  suit,  which  showed 
by  the  statement  in  it  of  the  recitals  of  the  deeds  that  the  works  were 
being  carried  on  by  them  through  Robertson  on  their  behalf.  This 
evidence  was  objected  to,  but  received  by  the  learned  judge  and  -the 
point  reserved. 

In  order  to  prove  the  last  issue  for  the  plaintiff,  the  original  writ 
issued  in  the  action  was  put  in  evidence ;  also  the  alias  and  piuries 
writs  down  to  the  last  wnrit  served ;  all  of  which  were  indorsed,  and 
the  returns  thereon  made  in  the  form  required  by  2  Will.  4,  c.  39,  s. 
10,  but  no  evidence  was  given  to  show  when  or  by  whom  the  indorse- 
ments on  any  of  the  writs  were  made.  An  examined  copy  of  the 
roll  was  also  put  in  evidence,  in  which  the  various  writs  and  the 
indorsements  thereon,  and  the  returns  non  est  inventus  within  a  month 
of  their  expiration,  were  entered.  The  entry  with  regard  to  the 
indorsement  of  the  last  writ  upon  the  roll  was,  "which  said  writ  con- 
tains a  memorandum  indorsed  thereon,  specifying  the  day  of  the  date 
of  the  said  first-mentioned  writ,  and  also  the  day  of  the  date  of  the 
said  return  to  the  said  first-mentioned  writ"  No  evidence  was  given 
that  the  last  writ  contained  such  indorsement  at  the  time  it  was  served. 
It  was  objected  that  there  was  no  evidence  to  entitle  the  plaintiff  to 
a  verdict  upon  the  issue  on  the  Statute  of  Limitations.  The  learned 
judge,  however,  thought  otherwise,  and  the  jury  found  a  verdict  for 
the  plaintifij  damages  197^ 


COURT   OP   COMMON  PLEAS,  1851.  373 


Pritchard  v.  Bagshawe  &  others. 


Phipson  (April  24)  moved  for  a  new  trial.  First,  the  abstract  of 
title  was  inadmissible.     No  doubt  an  affidavit  used  in  chancery  by  a 

!>arty  is  admissible  against  him  ;  but  an  abstract  of  title  is  on  a  dif- 
erent  footing.     It  does  not  purport  to  be  a  full  statement  of  any  facts, 
but  merely  a  selection  of  extracts  from  certain  deeds. 

[  Jervisy  C.  J.  It  would  be  a  dangerous  principle  to  establish  that 
a  statement  made  by  a  party  is  not  admissible  against  him  because 
it  is  not  quite  full. 

Cresswelly  J.  It  is  an  assertion  that  he  relies  on  a  deed  containing 
such  and  such  statements  by  him  in  support  of  his  title.] 

It  is  submitted  that,  at  all  events,  the  recital  in  the  abstract  is  not 
evidence  on  a  different  occasion  and  with  reference  to  a  different 
question.  Upon  this  point  he  referred  to  SlaUerie  v.  Pooley^  6  Mee.  & 
W.  664 ;  s.  c.  10  Law  J.  Rep.  (n.  ^  Exch.  8.  Brickell  v.  Hulse^  7 
Ad.  &  E.  454 ;  s.  c  7  Law  J.  Bep.  (n.  s.)  Q.  B.  18.  Gardiner  v. 
MouUy  10  Ibid.  464 ;  s.  c.  8  Law  J.  Bep.  (n.  s.)  Q.  B.  270.  BoiUau 
V.  Ruilin^  2  Exch.  Rep.  665.  Secondly,  there  was  no  evidence  here 
Jx>  prove  the  issue  upon  the  Statute  of  Limitations  for  the  plaintiff. 

Jervis,  C.  J.  On  the  first  point,  I  think  there  oughl  to  be  no  rule. 
It  is  admitted  that,  if  there  is  no  distinction  in  principle  between  an 
affidavit  and  an  abstract  of  title,  the  evidence  in  question  cannot  be 
objected  to.  Now,  if  the  defendants  had  said  openly  what  they  say 
in  the  abstract,  it  would  clearly  have  been  admissible  against  them, 
though  it  relates  to  the  contents  of  a  deed.  In  my  opinion,  the  state- 
ment when  made  upon  paper  is  still  less  objectionable.  I  am,  there- 
fore, clearly  of  opinion  that  the  abstract  was  admissible.  Upon  the 
second  point  you  may  take  a  rule. 

The  rest  of  the  court  ^  concurred. 

Rule  refused  an  the  first  point. 
Rule  nisi  an  the  second  point* 
A^inst  which, 

Channellt  Serj.,  and  Hugh  BiU  (April  30)  showed  cause.^  Two 
objections  are  insisted  upon  against  the  plaintiff's  right  to  a  verdict 
upon  the  issue  as  to  the  Statute  of  Limitations.  First,  it  is  said  that 
the  indorsements  upon  the  several  writs  are  not  shown  to  have  beea 
made  in  time ;  and,  secondly,  that  it  does  not  appear  by  whom  they 
were  made.  There  are  several  answers  to  the  first  objection.  In  the 
first  place,  the  nisi  prius  record  gives  the  date  ojf  the  first  writ  issued 
as  the  6th  of  June,  1846.  That  was  sufficiently  early ;  and  the  judge 
at  nisi  prius  was  bound  by  that  statement  in  the  record. 

[  Talfourdy  J.,  referred  to  Harper  v.  Phillips^  7  Man.  &  G.  397.] 

That  case  is  not  cited  in  Walker  v.  Collick,  which  will  be  relied 
upon  on  the  other  side. 

[Cresswelly  J.  Perhaps  it  would  be  correct  to  say,  that  where  the 
record  states  that  the  action  was  commenced  by  virtue  of  a  writ  of 


1  Cbessweli.,  Williams,  and  Talfourd,  JJ. 

>  Coram  Jb&tis,  C  J.,  Cresswell,  Williams,  and  Talfourd,  JJ. 
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summons  issued  on  a  certain  day,  that  is,  for  ordinary  purposes, 
enough  to  show  that  to  be  the  date  of  the  issuing  of  the  writ;  but 
that  where  a  statute  expressly  says  that  the  Statute  of  Limitations 
shall  not  be  defeated  unless  certain  things  are  done,  for  example,  a 
writ  indorsed  within  a  certain  time,  it  is  necessary  to  prove  strictly 
that  all  was  properly  done.  It  may  even  be,  that  the  date  of  the  writ 
on  the  record  is  conclusive  evidence  that  the  writ  was  issued  on  that 
day,  and  yel  that,  to  take  the  case  out  of  the  Statute  of  Limitations, 
certain  other  matters  must  be  proved.] 

Then  it  is  prima  facie  evidence  of  those  matters. 

[Jervis,  C.  J.  The  words  of  2  Will.  4,  c.  39,  s.  10  ^  are,  ^'And  unless 
every  writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued, 
&c.,  and  shall  contain  a  memorandum  indorsed  thereon  specifying  the 
day  of  the  date  of  the  first  writ*] 

But,  supposing  that  the  record  is  not  sufficient  of  itself  to  show 
that  the  writ  was  issued  so  as  to  entitle  the  plaintiff  to  succeed  upon 
this  issue,  the  examined  copy  of  the  roll  when  produced  is  sufficient. 
It  showed  that  the  first  writ  was  issued  and  returned  in  time,  and  in-* 
dorsed  in  time,  and  by  the  proper  party,  and  the  same  as  to  all  the  sub« 
sequent  writs.  '  Walker  v.  Collick^  if  it  can  be  supported  at  all,  is  sup- 
portable only  on  a  ground  which  here  does  not  exist  The  defendant 
there  produced  the  copy  of  the  alia^s  'writ  served  upon  him,  which  had 
not  a  copy  of  the  memorandum  indorsed  upon  the  original.  It 
therefore  raised  a  presumption  that  the  original  was  defective,  which 
the  roll  could  not  satisfactorily  contradict;  but  in  this  case  the  original 
writ  was  put  in,  and  appeared  to  be  in  accordance  with  the  roll  in  all 
respects. 

[TerviSy  C.  J.  How  do  you  show  that  the  defendant  was  served 
with  a  copy  of  an  indorsed  writ  ?  —  Medlicoti  v.  Hunter,] 

The  roll  shows  that ;  it  says,  with  regard  to  the  last  writ,  ^<  which 
said  writ  contains  a  memorandum  indorsed  thereon,"  &c. 

iCresswell,  C.  J.     It  does  not  say  when  it  was  so  indorsed. 
erviSy  C.  J.     Does  the  act  require  that  the  roll  should  state  the 
time  of  the  indorsement  at  all  ?     If  not,  the  examined  copy  is  not 
evidence  of  that  matter.] 

The  roll,  however,  was  not  necessary  in  this  case ;  for  the  writs 

1  Tlie  2  Will.  4,  c.  39,  a.  10,  enacts,  **  That  no  writ  issued  by  authority  of  this  act 
shall  be  in  force  for  more  than  four  calendar  months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date ;  but  every  writ  of  summons  and  capias  may  be  continued 
by  alias  and  pluriea  as  the  case  may  require,  if  any  defendant  therem  named  may  not  have 
been  arrested  thereon  or  served  therewith ;  provided  always,  that  no  first  writ  shall  be 
available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  unless  the  defendant  shall  be  arrested  thereon,  or 
served  therewith,  or  proceedings  to  or  towards  outlawry  shall  be  had  thereupon,  or  unless 
such  writ,  and  every  writ,  if  any,  issued  in  continuation  of  a  preceding  writ,  shall  be  re- 
turned non  est  invenitts,  and  entered  of  record  within  one  calendar  month  next  after  the 
expiration  thereof,  including  the  day  of  such  expiration;  and  unless  every  writ  issued 
in  continuation  of  a  preceding  writ  shall  be  issued  within  one  such  calendar  month 
after  the  expiration  of  the  preceding  writ;  and  shall  contain  a  memorandum  indorsed 
thereon  or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first  writ ;  and  re- 
turn to  be  made  in  bailable  process  by  the  sheriff  or  other  officer  to  whom  the  writ 
shall  be  directed,  or  his  successor  in  office,  and  in  process  not  baUable,  by  the  plaio- 
iiflT  or  his  attorney  suin^  out  the  same,  as  the  case  may  be." 
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themselves  were  safficient  evidence,  there  being  nothing  to  contradict 
them.  It  would  be  impuiing  misconduct  to  the  master  who  files  the 
writs  and  returns  to  suppose  that  these  writs,  when  filed,  were  not 
properly  indorsed  at  thfe  proper  time,  and  by  the  proper  party.  It 
will  be  presumed  that  every  thing  was  done  which  appears  to  have 
beeu  done  by  the  writs  themselves. 

[  WUliamSy  J.  Supposing  that  all  was  regularly  done  in  the  case  of 
the  intermediate  writs,  there  must  be  a  last  writ  served ;  and  what  ia 
there  to  show  when  the  memorandum  containing  the  date  of  the 
first  writ  was.  put  upon  that  last  writ  ?  It  may  have  been  put  on  at 
any  time.] 

It  will  not  be  presumed  that  it  was  put  on  at  an  improper  time, 
which  would  be  a  gross  fraud  upon  the  court.  But,  even  assuming 
that  the  date  on  the  record  is  not  conclusive  evidence  to  prove  this 
issue  in  favor  of  the  plaintiff,  and  admitting  that  the  onus  is  on  the 
plaintiff,  it  is  submitted,  that,  in  order  to  contradict  the  record,  some- 
thing inconsistent  with  it  must  appear  from  other  evidence.  PrM  v. 
Hawkins^  15  Mee.  &  W.  399.  Here  all  is  consistent ;  the  roll  and 
the  writs  only  go  to  confirm  the  statement  on  the  record. 

[  Cresswelly  J.  In  Pratt  v.  Hawkins^  it  seems  to  have  been  considered 
that  the  copy  of  the  roll  was  evidence ;  not  only  evidence  for  the 
purpose  of  showing  that  matters  stated  in  the  enrolment  were  not 
properly  done,  but  the  other  copy  which  was  produced  in  answer  to 
the  first  seems  to  have  been  considered  evidence  that  all  was  properly 
done.  Parke,  B.,  there  says,  "  I  think  the  roll  imports  that  every  thing 
was  done  at  the  time  of  the  issuing  of  the  original  writ,  and  so  states 
it  untruly.  It  should,  therefore,  be  amended,  and  correctly  state  every 
thing  which  the  statute  requires."] 

That  is  an  authority  that  the  roll,  when  it  does  state  all  that  the 
statute  requires,  as  it  does  here,  is  evidence  of  all  the  necessary  pro- 
ceedings having  been  duly  taken.  Lastly,  the  indorsement  upon  the 
subsequent  writs  need  not  contain  the  date  of  the  return  of  the  first; 
nor  need  the  indorsement  be  made  by  the  attorney.  The  words  of 
the  statute,  "and  return  to  be  made,"  are  merely  directory,  and  are 
not  to  be  read  in  connection  with  the  preceding  words,  but  as  com- 
mencing a  fresh  sentence,  and  directing  the  manner  in  which  the 
return  is  to  be  made.  They  have  nothing  to  do  with  the  manner  of 
making  the  indorsements. 

[JerviSj  C.  J.  On  the  motion  for  the  rule,  I  mentioned  that  in 
one  copy  of  the  statute  the  word  "such"  was  printed  instead  of 
«  and." 

Williams  J  J.,  referred  to  Hunter  v.  Caldwell^  10  Q.  B.  Rep.  69 ;  s.  a 
16  Law  J.  Rep.  (n.  s.)  Q.  B.  274J 

[They  also  cited  Williams  v.  Williams^  10  Mee.  &  W.  174;  s.c  11 
Law  J.  Rep.  (n.  s.)  Exch.  386.   Hiffgs  v.  Mortimer^  1  Exch.  Rep.  711.] 

Phipsonj  in  support  of  the  rule.  The  burden  of  proof  in  this  case 
being  upon  the  plaintiff,  the  question  is,  Has  he  proved  affirmatively 
that  all  has  been  done  which  the  stat  2  Will.  4,  c.  39,  s.  10,  requires 
in  order  to  show  that  the  action  was  commenced,  so  as  to  defeat  the 
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operation  of  the  Statute  of  Limitations?  In  the  first  place,  what 
does  the  statute  require  ?  First,  it  requires  that  every  writ  issued  in 
continuance  of  a  first  writ  shall  contain  a  certain  memorandum  in- 
dorsed thereon.  Secondly,  it  requires  that  that  indorsement  shall 
specify  the  day  of  the  date  of  the  first  writ,  and  also  of  the  return. 
Williams  v.  WiUiams,  .  Thirdly,  that  indorsement  must  be  made,  in 
the  case  of  the  intermediate  writs,  at  some  time  during  their  currency, 
and  on  the  last  writ  before  it  is  served.  MedlicoU  v.  Hunter.  Fourth- 
ly, it  must  be  indorsed,  in  the  case  of  non*bailable  process,  by  the 
attorney  who  sued  out  the  writ.  Such  being  the  requirements  of  the 
statute,  the  question  arises,  whether  they  are  proved  to  have  been 
complied  with.  First,  it  is  said  that  the  record  proves  that  the  action 
was  commenced  within  the  six  years.  But  the  record,  though  it  may 
be  conclusive  evidence  that  a  writ  issued  on  the  day  which  it  names, 
contains  no  evidence  that  any  i^it  was  6ver  served,  nor  that  any 
other  of  the  requirements  of  the  statute  was  complied  with.  Pratt 
V.  Hawkins^  and  lEg^s  v.  Mortimer^  both  show  that  upon  an  issue  of 
this  kind  the  first  writ  is  the  commencement  of  the  action,  only  pro- 
vided all  the  requirements  of  the  statute  have  been  followed.  Then, 
as  to  the  roll ;  even  assuming  that  the  indorsements  are  matter  which 
ought  to  appear  upon  the  roll  at  all,  it  is  not  here,  at  all  events,  evi- 
dence that  the  last  writ  contained  the  required  indorsement  when  it 
was  served.  Walker  v.  CoUick^  when  closely  examined,  is  a  strong 
authority  upon  this  point.  The  note  in  p.  172  of  that  case  says,  that 
the  entry  on  the  vol!  there  was  according  to  the  form  in  Chit  Prac. 
tit  ^^  Forms,"  p.  528 ;  and  on  referring  to  that  work  it  appears  that 
the  form  there  given  of  the  entry  on  the  roll  in  describing  the  last 
writ  is  the  same  as  the  form  adopted  in  this  case,  viz.,  "^  which  said 
last^mentioned  writ  contains  a  memorandum  indorsed  thereon,'^  &c ; 
and  that  gives  the  key  to  the  observation  of  Alderson,  B.,  in  p.  173 : 
"  Assuming  the  whole  of  the  record  to  be  true,  it  does  not  prove  that 
the  requisites  of  the  statute  have  been  complied  with."  It  is  remark- 
able that  the  form  in  Tid.  Prac.  pp.  30, 31,  (8th  ed.)  is  difierent  It  is 
there,  "  which  said  writ  did  conte.in."  Then,  do  the  writs  prove 
when  the  indorsements  were  made?  There  is  nothing  to  show 
when  they  were  made  ;  nor  is  there  any  presumption  that  they 
were  made  at  one  time  more  than  another.  The  last  writ,  at  all 
events,  does  not  appear  to  have  been  indorsed  at  the  time  of  service. 
MedUcoU  V.  Hunter.  He  also  referred  to  Mann  v.  Walker^  decided  in 
the  Queen's  Bench  in  Trinity  term,  1850.^     Finally,  there  was  no 

1  The  following  is  a  note  of  that  case :  — 

Maun  o.  Waxkbr.* 
Jane  8,  1850. 

Assumpsit  for  goods  sold  and  delivered. 
Plea, — Statute  of  Limitations. 

The  action  was  tried  before  Erie,  J.,  after  Trinity  term,  1849.    The  writ  of  sum- 
mons appeared  by  the  record  to  have  been  issued  on  the  8th  of  April,  1843 ;  bnt  no 

*  20  Law  J.  Rep.  (n.  b.)  C.  P.  165.    Coram  Lord  Campbeix,  C.  J.,  and  Eiuue,  J. 
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proof  that  the  indorsements  on  the  writs  were  made  by  the  plaintiff's 
attorney.  In  Williams  v.  Williams^  the  court  seem  to  have  been  of 
opinion  that  the  indorsement  should  be  not  only  of  the  date  of  the 
writ,  but  also  of  the  date  of  the  return  ;  if  so,  that  indorsement  is  to 
be  made  by  the  attorney,  and  this  must  be  proved.  This  construc- 
tion leads  to  no  absurdity. 

[Oresswellj  J.  If  that  is  the  true  construction,  then  it  follows  that 
in  bailable  process  the  sheriff  would  be  the  party  to  indorse.  The 
successor  of  a  sheriff  does  not  inherit  the  knowledge  of  his  pred- 
ecessor. 

WiUiamSy  J.  How  can  the  succeeding  sheriff  know  the  date  of 
the  first  return  ? 

Jervisy  C.  J.  You  cannot  say  more  than  that  the  lord  chief  baron 
seemed  to  favor  that  construction  in  Williams  v.  Williams.] 

Cur.  adv.  vulL 
The  judgment  of  the  court  was  now  delivered  by 

JfiRvis,  C.  J.  In  this  case  we  have  taken  time  to  consider,  in  order 
that  we  might  look  into  the  statute,  which  is  somewhat  confused  ia 
its  language,  and  examine  the  authorities,  which  are,  in  some  respects, 
apparently  conflicting.  The  action  was  in  trover,  and  the  defendants 
pleaded  the  Statute  of  Limitations  ;  and  in  order  to  prove  the  issue, 
which  lay  on  the  plaintiff*,  he  produced  the  roll,  in  which  the  writs 
with  their  indorsements  were  entered,  from  the  earliest  writ  down  to 
the  last,  which,  was  served  in  August,  1849.  He  also  produced  and 
proved  the  writs  themselves,  all  indorsed  with  the  date  of  the  first 
writ,  and  of  its  return  turn  est  inventus^  except  the  last  It  was  con* 
tended  at  the  trial  that  these  writs  and  the  roll  did  not  prove  the  issue 
for  the  plaintiff;  to  which  it  was  answered,  that  the  presumption  was, 
that  all  had  been  regularly  done,  and,  if  not,  that  the  date  of  the 

— 

service  had  taken  place  before  1844,  more  than  six  years  aAer  the  cause  of  action  had 
accrued.  There  was  no  proof  of  any  continuing  writs  having  been  issued  or  returned, 
according  to  2  Will.  4,  c.  39,  s.  10.  A  verdict  was  found  for  the  plaintiff,  with  leave 
to  move  to  enter  a  nonsuit 

Alexander^  having  obtained  a  rule  nisi  on  the  authority  of  Prail  v.  HauifuM^  Higgs 
V.  Mortimer^  and  Waiktr  v.  Collide, — 

Watson  showed  cause.  The  date  of  the  writ  upon  the  nisi  pmis  record  is  conclusive 
evidence  that  the  action  was  commenced  within  the  six  years.  WhippU  v.  Manlof,  1 
Mee.  &  W.  432 ;  s.  e.  5  Law  J.  Rep.  (n.  s.)  £xch.  191. 

Lord  Campbell,  C.  J.  There  ought  to  be  a  nonsuit,  because  the  plaintiff  did  not 
prove  a  cause  of  action  within  six  vears  of  the  commencement  of  the  suit  He  cannot 
avail  himself  of  the  writ  of  the  8tn  of  April,  1842,  without  showing  regular  continu- 
ances. The  10th  section  of  the  stat  2  Will.  4,  c.  39,  was  passed  to  remedy  a  most 
crying  evil.  The  writ  of  summons,  which  is  set  out  on  the  record,  is  not  material,  for 
it  is  not  the  writ  which  is  served  upon  the  defendant,  but  only  the  writ  which  was  first 
sued  out.  That  first  writ  is  unavailing  to  save  the  Statute  of  Limitations,  unless  proper 
continuances  are  proved. 

Erle,  J.,  concurred.  /^ufe  ahsolvU. 

32  • 
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writ  must  be  taken  to  be  that  on  the  record.  My  learned  brother 
thought  that  the  plaintiff  had  established  the  issue  in  the  affirmative, 
and  he  had  a  verdict  Upon  the  argument  of  the  rule,  it  was  con- 
tended that  this  was  a  misdirection  ;  that  the  plaintiff  ought  to  have 
shown  by  evidence  that  the  indorsement  of  the  date  of  the  first  writ 
was  made  on  the  last  writ,  confining  it  to  that,  at  the  time  when  the 
last  writ  was  served ;  and  that  it  should  have  been  proved  that  the 
indorsement  was  made  by  the  attorney  or  party,  this  being  non-bail- 
able process.  The  view  the  court  has  taken  of  the  case  renders  it 
unnecessary  to  decide  some  of  the  points  urged  in  the  argument 
With  respect  to  the  first  point  made  in  answer  to  the  rule,  that  the 
court  was  bound  to  take  the  date  of  the  writ  to  be  as  stated  on  the 
record,  the  production  by  the  plaintiff  of  the  first  writ  is  an  answer  to 
that  argument,  for  the  indorsement  on  that  writ  showed  that  it  had 
not  been  served,  but  had  been  returned  non  est  inventus.  That  writ, 
therefore,  would  not,  prima  fade^  be  available  to  prevent  the  operation 
of  the  statute,  but  it  might  be  available  if,  as  required  by  the  stat 
2  Will.  4,  c.  39,  s.  10,  such  writ,  and  every  writ  issued  in  continuation 
of  it,  had  been  returned  non  est  inventus^  and  entered  of  record  within 
a  month,  and  if  every  writ  issued  in  continuation  of  the  preceding 
writ  had  been  issued  within  one  month  after  the  expiration  of  the 
preceding  writ,  and  had  contained  a  memorandum,  indorsed  thereon, 
or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
writ,  &;c. 

Now,  it  was  not  objected  that  the  indorsement  on  the  intermediate 
writs  were  not  proved  to  have  been  properly  made,  but  it  was  said 
that  the  last  writ  must  be  indorsed  before  the  service  by  the  plaintiff 
or  his  attorney,  and  that  that  must  be  proved.  Now,  that  the  writ 
must  be  indorsed  before  its  service  is  clearly  established  by  MedlicoU 
V,  Hunter^  in  which  the  matter  came  directly  before  the  court  We 
are  authorized  and  bound  by  that  decision,  and  also  by  the  statute,  to 
hold  that  such  is  the  rule  of  law.  If  so,  was  it  proved  at  the  trial  that 
such  indorsement  was  made  before  service  ?  Was  it  proved  by  the 
production  of  the  roll?  The  roU  says  that  the  writ  "contains"  the 
indorsement— -that  is,  it  contained  it  at  the  time  of  the  enrolment 
But  this  does  not  prove  that  the  writ  contained  the  indorsement 
at  the  time  of  its  service ;  on  the  contrary,  it  was  determined,  in 
Walker  v.  Collickj  that  the  roll  there  produced,  containing  this  very 
entry,  was  not  available  for  the  purpose  of  establishing  that  fact 
Then,  if  it  does  not  appear  by  the  production  of  the  roll,  does  it  ap- 
pear by  the  production  of,  the  writ  ?  The  writ  is  produced  a  long 
time  after  the  date  of  the  service ;  it  is  plain  that  the  mere  produc- 
tion of  the  writ,  from  a  hand  which  might  have  indorsed  it  at  any 
moment,  does  not  show  that  it  contained  that  indorsement  before 
the  service.  Therefore,  upon  this  view  of  the  case,  that  there  is 
no  evidence  that  the  indorsement  on  the  last  writ  was  made  before 
the  service,  it  is  unnecessary  for  us  to  consider  whether  that  indorse- 
ment ought  to  be  made  by  the  attorney  or  party,  or  not  If  it  were 
necessary  to  decide  that  point,  we  should  take  time  to  consider  the 
matter,  because  the  language  of  the  act  of  Parliament  upon  the  sub- 
ject is  somewhat  obscure. 
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It  is  also  unnecessary  to  determine  whether  the  indorsements  of 
the  intermediate  writs  were  properly  made. 

One  objection  being,  that  the  last  writ  was  not  proved  to  have  been 
indorsed  before  the  service,  and  that  objection  having  prevailed,  the 
defendants  are  entitled  to  have  the  role  made  absolute  for  a  new  trial 


Rule  absolute.^ 


White  v.  Garden  &  another.' 

Easter  Term,  May  1,  1851. 

Sale  —  Fraud  of  first  Vendee  —  Subsequent  Sale  to  innocent  Vendee. 

A  sale  of  goods  effected  by  the  fraud  of  the  buyer  is  not  an  absolutely  void  transaction,  but 
the  seller  may  elect  to  treat  it  as  a  contract  If  he  does  not  treat  the  sale  as  void  before 
the  buyer  has  resold  the  goods  to  an  innocent  rendee,  the  property  will  pass  to  that  rendee. 

Trover  for  a  quantity  of  iron. 

Pleas —  First,  not  guilty;  second,  not  possessed. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1851.  From  the  evidence  given  at  the  trial,  it  ap- 
peared that,  in  August,  1850,  a  person  named  Parker  purchased  of  the 
defendants  seventy  tons  of  iron,  for  which  he  paid  83/.  in  cash,  and 
gave  a  bill  for  IISZ  145.  He  afterwards  sold  the  iron  to  the  plaintiif, 
to  whom  it  was  delivered.  On  the  1st  of  October  Parker  purchased 
another  quantity  of  iron,  (fifty  tons,)  for  which  he  gave  a  bill.  He 
sold  that  quantity  also  to  the  plaintiff,  and  directed  the  defendants  to 
forward  it  to  the  plaintiff's  wharf,  which  the  defendants  accord- 
ingly did,  on  the  4th  of  October,  in  a  barge  belonging  to  one  of  their 
ownlightermen^uamed  Riddell.  Riddell  handed  over  the  delivery  order 
to  the  plaintiff's  clerk,  and  left  the  barge  alongside  the  plaintiff's 
wharf.  On  a  subsequent  day,  while  the  plaintiff's  men  were  en- 
gaged in  unloading  the  barge,  Riddell  came  to  the  plaintiff's  wharf 
and  removed  the  barge,  which  then  contained  twenty-nine  tons  of  the 
iron,  and  the  defendants  then  gave  notice  to  Jhe  plaintiff  not  to  deal 
with  any  portion  of  the  iron  then  in  bis  possession  and  purchased  of 
Parker..    The  plaintiff  had  paid  a  fair  market  price  for  the  iron,  and 

1  In  this  country  it  has  been  held  that,  426,  (1835  '^  but  it  may  be  disproved  by 

if  an  action  is  commenotd  before  the  statute  parol,  and  toe  true  day  shown.   Johnson  v. 

bar  has  run,  the  cause  of  action  is  saved,  FarweU^  7  Greenleaf,  370.  (1831.)  In  order 

although  such  writ  be  notserved  until  Ion?  to  have  the  effect  of  saving  the  statute, 

afler  the  time  of  limitation  has  elapsed,  and  however,  the  writ  must  be  filled  up  with  the 

although  no  reason  is  ^iven  for  such  delay,  then  existing  intention  of  using  it ;  lb.;  and 

Cfa/vfnerv.^e&&er,17  Pickering,  407.  (1835.^  if  it  be  filled  provisionally,  and  delivered 

Bunkir  v.  Shtdy  8  Metcalf,  150.  (1844.)  And  to  an  oflicer  with  instructions  not  to  serve 

in  most  states  the  issuing  of  the  writ  is,  for  until  afler  a  certain  time,  or  the  happening 

this  purpose,  the  commencement  of  the  ac-  of  a  certain  event,  the  time  of  atrmct  wiU 

tion,  of  which  the  date  of  the  writ  is  pima  be  the  commencement  of  the  action.    iSJoci* 

foot  evidence ;  Day  v.  Lamibi  7  Vermont,  tar  v.  Lincoln,  21  Pickering,  267.  (1838.) 

9  20  Law  J.  Rep.  (n.  s.)  C.  P.  166.    15  Jur.  631. 
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the  transaction  on  his  part  was  bona  fide.  Parker  had  given  to  the 
defendants  a  false  address,  and  had  represented  that  the  acceptor  of 
the  bills  which  he  gave  in  payment  of  the  iron  was  a  seedsman  of 
Rochester,  whereas  no  such  person  could  be  found ;  but  it  appeared 
that  the  defendants  had  not  made  any  inquiry  concerning  the  respecta- 
bility of  Parker,  or  the  person  whose  name  appeared  on  the  bills,  till 
after  the  iron  had  been  sent  in  the  barge  to  the  plaintiff's  wharf. 

The  jury,  in  answer  to  the  questions  left  to  them  by  the  learned 
judge,  found  that  the  plaintiff  had  purchased  the  iron  bona  fide  ;  that 
the  iron  was  delivered  to  the  plaintiff;  that  Parker  did  not  obtain  it 
from  the  defendants  animo  furandi  ;  that,  as  to  the  question  of  fraud, 
the  jury  were  not  agreed,  but  they  were  of  opinion  that  Parker  did 
not  intend  to  pay  for  the  iron.  A  verdict  was  entered  for  the  plain- 
tiff  for  75/.,  with  leave  to  enter  a  verdict  for  the  defendants,  if,  under 
the  circumstances,  this  court  should  think  that  no  property  in  the 
iron  passed  to  the  plaintiff.     A  rule  nisi  having  been  obtained,  — 

Byles^  Seij.,  and  Hugh  Billy  now  showed  cause.  In  Parker  v,  Pat* 
ricky  5  Term  Rep.  175,  the  pawnee  of  goods,  without  notice  of  fraud, 
was  held  entitled  to  recover  in  trover,  although  the  pawnor  had  ob- 
tained them  by  false  pretences,  and  had  been  convicted  of  so  doing. 
The  court  there  said  that  in  a  case  of  felony,  where  the  owner  prose- 
cutes and  convicts,  he  is  entitled  by  statute  to  the  restitution  of  his 
goods  ;  but  that  does  not  extend  to  a  case  where  the  goods.have  been 
obtained  by  fraud.  The  soundness  of  the  decision  in  that  case  has 
been  doubted,  but  in  Load  v.  Green,  15  Mee.  &  W.  216 ;  s.  c  15  Law 
J.  Rep.  (n.  s.)  Exch.  113,  Parke,  B.,  in  the  course  of  the  argument, 
makes  the  following  observations :  "  The  case  of  Parker  v.  Patrick 
has  been  doubted ;  but  I  think  it  may  be  supported  on  the  ground 
that  the  transaction  is  not  absolutely  void  except  at  the  option  of  the 
seller.  He  may  elect  to  treat  it  as  a  contract,  and  he  must  do  the 
contrary  before  the  buyer  has  acted  as  if  it  were  such,  and  resold  the 
goods  to  a  third  party.  Wriffht  v.  Lawes^  4  Esp.  82,  is  another  au- 
thority to  the  same  effect."  Now,  applying  that  principle  to  the  pres- 
ent case,  the  defendants  not  having  elected  to  rescind  the  contract 
with  Parker  till  an  innocent  party  had  been  permitted  to  become  the 
purchaser  of  the  iron,  they  are  precluded  from  saying  that  no  property 
in  the  iron  passed  by  the  contract  between  them  and  Parker.  If  that 
were  not  so,  the  consequence  would  be  that,  in  all  cases  where  goods 
have  been  obtained  through  a  fraudulent  contract,  the  original 
vendor  might  bring  trover  against  any  remote  vendee.  In  Shep* 
pard  V.  Slioolhredy  Car.  &  M.  61,  it  is  said  that  sLithough  a  fraud- 
ulent vendee  may  be  sued  in  trover  by  the  vendor,  yet  the  right  of 
action  does  not  exist  against  every  person  into  whose  hands  the  prop- 
erty may  have  passed  subsequently.  In  WiMe  v.  Spettiguey  13  Mee. 
&  W.  603 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  99,  a  felony  had  been 
committed.  The  case  of  Davis  v.  Morrison,  Lofft,  185,  is  not  incon- 
sistent with  the  argument  urged  on  the  part  of  the  plaintiff. 

Humfrey  and  WUles,  contra.     The  general  rule  on  this  subject  is, 
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that  where  goods  have  been  frandulently  obtained  without  any  inten 
tiou  of  paying  for  them,  no  property  in  the  goods  passes,  and  the  only 
exception  to  that  rule  is,  where  the  vendor  has  done  any  act  to  affirm 
the  contract.  A  vendor  cannot  give  a  better  title  than  he  himself  has. 
Noble  V.  AdamSy  7  Taunt  59;  Horwood  v.  SmUhy2  Term  Rep.  750; 
and  Campbell  v.  Flemings  1  Ad.  &  E.  40 ;  s.  c.  3  Law  J.  Rep.  (n.  s.) 
K.  B.  136,  seem  to  show  that  no  valid  contract  can  arise  out  of  a 
fraud.  The  case  of  Parker  v.  Patrick  has  been  overruled.  In  Peer 
V.  Humphrey^  2  Ad  &  E.  495 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  100, 
a  felony  had  been  committed ;  but  Lord  Denman,  C.  J.,  there  says, 
''  If  the  question  of  goods  fraudulently  obtained  were  before  us,  I  can- 
not help  thinking  that  the  case  of  Parker  v.  Patrick  would  not  bear 
examination.  The  Earl  of  Bristol  v.  Wilsmore^  1  B.  &  C.  514 ;  s.  c. 
1  Law  J.  Rep.  K.  B.  178,  seems  to  roe  to  be  quite  inconsistent  with 
it"  If  the  observations  made  by  Parke,  B.,  during  the  argument  of 
the  case  of  Load  v.  Green,  are  to  be  taken  to  their  full  extent,  then  it 
is  submitted  that  there  is  no  authority  in  law  to  support  them. 

Cresswell,  J.  I  am  of  opinion  that  the  rule  in  this  case  must  be 
discharged.  It  appears  that  the  plaintiff  made  a  contract  with  Par- 
ker for  the  purchase  of  some  iron,  and  Parker,  perhaps  not  having  suffi- 
cient iron  to  satisfy  the  contract,  purchased  some  of  the  defendants, 
and  gave  them  a  bill  of  exchange  for  it,  purporting  to  be  accepted 
by  a  person  described  to  -be  a  seedsman  of  Rochester ;  and  upon  in- 
quiry afterwards,  no  person  could  be  found  to  answer  that  description, 
and  perhaps  no  such  person  existed.  The  transaction,  therefore,  on 
the  part  of  Parker  was  not  free  from  suspicion.  Some  doubt  has 
been  expressed  with  respect  to  the  case  of  Parker  v,  Patrick,  but  I 
think  that  dlise  and  Wrig^ht  v.  Lawes,  which  is  to  the  same  effect,  may 
be  supported  on  the  ground  suggested  by  my  brother  Parke,  in  Load 
V.  Green.  I  quite  agree  with  my  brother  Parke's  observations  there; 
and  I  think  that  although  in  this  case,  perhaps,  Parker  could  not  have 
enforced  the  contract  by  reason  of  the  fraud,  yet  the  plaintiff,  an  in- 
nocent vendee,  who  purchased  from  Parker  in  the  manner  in  which 
he  did,  is  entitled  to  the  iron. 

Williams,  J.  I  quite  agree  with  the  observations  made  by  my 
brother  Parke  in  Load  v.  Green,  They  appear  to  me  to  be  good  law, 
and  I  think  the  case  of  Parker  v.  Patrick  may  be  supported  on  the 
ground  there  suggested,  though  I  do  not  think  that  the  case  can  be 
explained  in  that  way,  inasmuch  as  in  Parker  v.  Patrick  the  court 
seemed  to  suppose  that,  even  had  it  been  a  case  of  felony,  the  plain- 
tiff would  have  needed  to  rely  on  the  statute  of  Hen.  8  in  order  to 
maintain  the  action.  I  think,  as  between  the  plaintiff  and  the  defend- 
ants, under  the  circumstances  of  this  case,  that  the  property  in  the 
iron  did  pass  to  the  plaintiff',  and  that  he  is  entitled  to  retain  the  verdict 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  I  think  that,  both 
upon  principle  and  upon  authorities,  the  verdict  is  right  The  original 
contract  was  good  at  the  option  of  the  defendants,  and  after  they 
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have  permitted  the  plaintiff  to  become  the  purchaser  of  the  iron,  I 
think  they  cannot  set  up  as  a  defence  the  fraud  practised  on  them  by 
Parker. 

Jervis,  C.  J.  This  is  a  question  of  great  importance  to  all  per- 
sons engaged  in  mercantile  transactions.  At  the  trial  I  acted  on  the 
observations  of  my  brother  Parke,  in  Load  v.  Grreen^  and  I  am  glad 
to  find  that  they  can  be  upheld  and  reconciled  with  the  other  cases  on 
the  subject.  In  many  of  the  cases  which  have  been  cited,  the  con- 
test has  been  between  the  actual  parties  to  the  fraudulent  transaction, 
and  the  question  generally  has  been.  What  was  the  interest  taken  by  a 
party  to  the  fraud  ?  In  this  case,  an  innocent  vendee  seeks  to  obtain 
possession  of  the  goods  he  has  purchased,  and  the  defendants  resist 
the  action  on  the  ground  of  fraud  practised  on  them  by  Parker.  In 
Sheppard  v.  S/ioolbred,  it  was  said  that  although  a  fraudulent  vendee 
may  be  sued  in  trover  by  a  vendor,  yet  the  right  of  action  does  not 
exist  against  every  person  into  whose  hands  the  property  may  have 
passed  subsequently.  For  these  reasons,  I  think  the  plaintiff  is  enti- 
tled to  the  judgment  of  the  court  ji^i^  discharged.^ 

1  The  principle  is  well  established  in  this  given  to  the  fraudulent  vendee  aJUr  the  pur- 
country  also,  that  a  fraudulent  purchaser  of  chaser  and  relyins  upon  the  j^oods  for  pay- 
goods  may  transfer  them  to  an  innocent  ment,  Gilbert  v.  Hudson,  4  Greenleaf^  345. 
vendee,  and  pass  the  property  as  against  (1896.)  But'it  seems  not  as  to  claims  which 
the  original  owner,  nowley  v.  B&elow,  accrued  prior  to  such  fraudulent  purchase, 
13  Pickering,  907.  (1832.)  jYott  v.  Warren^  and  not  upon  the  credit  thereof.  Thomp- 
11  Maine,  $^.  (1834.)  And  an  innocent  »m  v.  i2o«e,  16  Connecticut,  71.  (1844.) 
consigneeof  the  goods,  who  has  advanced  Johnson  v.  Ptck,  1  Woodbury  &  Minot, 
money  thereon  before  anv  interposition  by  334.  (1846.^  Mowny  v.  ffcdsh,  8  Co  wen, 
the  original  owner,  will  hold  ttSe  property  238.  (1828.)  BrcuUeu  v.  O&an^  10  New 
in  the  same  manner  as  an  absolute  6ona^e  Hampshire,  477.  (1839.)  And  if  a  creditor 
purchaser.  Hoffman  v.  JSTohle,  6  Metcalf,  attach  for  a  subsequent  and  also  for  a  prior 
68.  (1843.)  The  same  rule  applies  to  sales  debt  joined  in  the  same  writ,  his  lien  will 
of  real  estate.  Somes  v.  Brewer^  2  Picker-  extend  only  to  so  much  of  the  gotjds  as 
'ing,  184.  (1824.)  Subsequent  purchasers  will  satisfy  the  subsequent  debt  and  the 
and  attaching  creditors  stand  on  the  same  costs  of  suit  Gilbert  v.  Hudson^  supra, 
ground  in  this  respect,  at  least,  as  to  credits 
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Smith  v.  Hartley,* 

Easter  Term,  May  2,  1851. 

Pleading  —  Award — Certainty  —  Authority  —  Request  —  Balance  ^ 

Count  for  Interest. 

The  declaration  stated  that  a  difference  existed  between  the  plaintiff  and  the  defendant  con- 
cerning certain  shares  bought  bj  the  plaintiff  for  the  defendant  at  his  request,  and  for  which 
the  plaintiff  had  paid  122^;  that  they  submitted  themselves  to  the  award  of  W.  VV.  and  R. 
P.,  concerning  the  said  difference;  that  the  defendant  promised  to  fulfil  the  award  ;  that 
W.  W.  and  K.  P.  made  their  award  concerning  the  said  difference,  and  decided  in  favor 
of  the  plaintiff,  and  found  th^t  50/.,  which  had  been  deposited  by  the  defendant  with  the 
plaintiff*  was  in  part  payment  of  the  shares ;  and,  **  by  their  award,"  they  ^'  requested  "  tho 
defendant  to  pay  the  balance  of  the  account :  — 

Hdd^  that  it  sufficiently  appeared  that  the  arbitrators  had  authority  to  make  tho  award,  and 
to  award  a  specific  sum  of  money,  although  the  nature  of  the  difference  was  not  stated :  — 

Held;  also,  that  the  "  request"  made  by  the  award  was  equivalent  to  a  direction  to  pay. 

CJiMsre,  whether  the  allegation  that  they  awarded  that  the  defendant  should  pay  the  "  bal- 
ance "  would  have  been  good,  if  it  had  been  pointed  out  on  special  demurrer  tliat  no  specific 
Bum  was  awarded. 

A  count  for  interest  upon  and  for  the  forbearance  of  sums  laid  out  for  tho  defendant,  and  at 
his  request,  and  forborne  at  the  defendant's  request,  is  good,  though  it  does  not  state  that 
^e  money  was  paid  to  the  defendant's  use,  or  forborne  to  the  defendant. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before 
the. making  of  the  promise  thereinafter  next  mentioned,  a  certain  dif- 
ference had  arisen,  and  was  then  depending,  between  the  plaintiff  and 
the  defendant,  touching  and  concerning  certain  shares  in  a  railway 
company,  which  the  plaintiff,  at  the  request  of  the  defendant,  had  be- 
fore then  purchased  for  the  defendant,  and  for  which  the  plaintiff  had 
paid  a  large  sum  of  money,  to  wit,  the  sum  of  122/. ;  that,  there- 
upon, for  the  putting  an  end  to  the  said  difference,  the  plaintiff  and 
the  defendant  heretofore,  to  wit,  &c.,  respectively  submitted  them- 
selves to  the  award  of  W.  West  and  R.  Peake,  to  be  made  between 
them  of  and  concerning  the  said  difference ;  and  that  in  consideration 
thereof,  and  that  the  plaintiff  at  the  request  of  the  defendant  had 
then  promised  the  defendant  to  perform  and  fulfil  the  award  of  the 
said  W.  West  and  R.  Peake,  so  to  be  made  between  the  plaintiff  and 
the  defendant  of  and  concerning  the  said  difference,  in  all  things  on 
the  plaintiff's  part  to  be  performed  and  fulfilled,  the  defendant  then 
promised  the  plaintifi*  to  perform  and  fulfil  the  said  award  in  all 
things  therein  contained  on  the  defendant's  part  to  be  performed  and 
fulfilled ;  that  the  said  W.  West  and  R.  Peake,  having  taken  upon 
themselves  the  burden  of  the  arbitrament,  afterwards,  to  wit,  &c., 
made  their  certain  award  of  and  concerning  the  said  difference,  and 
did  thereby  then  award  that  they,  the  said  W.  West  and  R.  Ppake, 
decided  in  favor  of  the  said  plaintiff,  and  that  50/.,  which  had  been 
deposited  by  the  defendant  with  the  plaintiff,  was  in  part  payment  of 
the  said  twenty  shares ;  and  the  arbitrators  by  their  award  did  then 
request  the  defendant  to  pay  the  balance  of  the  account  forthwith  ; 
of  3vhich  said  award  the  defendant  afterwards,  &c.,  had  notice.    That 

1  20  Law  J.  Rep.  (zr.  s.)  C.  P.  169.    15  Jur.  755. 
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although  he,  the  defendant,  was  afterwards,  to  wit,  &c.,  requested  by 
the  plaintiff  to  pay  him  the  balance  of  the  said  account,  amounting 
to  a  certain  sum,  to  wit,  the  sum  of  72/.,  according  to  the  tenor  and 
effect  of  the  said  award  and  of  his  said  promise,  yet  the  defendant 

did  not,  &CC, 

The  third  count  was  for  20/.,  for  interest  upon  and  for  the  forbear- 
ance of  certain  sums  by  the  plaintiff  paid,  laid  out,  and  expended  for 
the  defendant,  and  at  his  request,  and  by  the  plaintiff  forborne  for  a 
long  space  of  time  at  the  request  of  the  defendant 

Special  demurrer  and  joinder. 

Brandt,  in  support  of  the  demurrer.  The  first  count  is  bad.  In  the 
first  place,  it  is  bad  for  uncertainty  in  not  showing  in  the  inducement 
what  kind  of  difference  had  arisen  between  the  plaintiff  and  the  de- 
fendant It  does  not  show  that  any  debt  or  dispute  with  regard  to 
money  existed.  The  difference  might  have  arisen  in  an  action  of 
trover  for  the  shares  or  about  liability  for  calls.  The  award,  there- 
fore, does  not  show  that  it  is  applicable  to  the  difference  which  was 
referred.  In  the  next  place,  the  award  is  bad  for  not  showing  that 
the  arbitrator  ordered  and  required  that  the  defendant  should  pay.  It 
only  says,  that  he  ''requested  "  him  to  do  so;  that  surely  cannot  be 
sufficient  In  Lock  v.  Vulliamy,  5  B.  &  Ad.  600,  an  arbitrator  wrote 
to  the  defendant,  saying  that  he  did  not  think  the  plaintiff  entitled, 
but  proposing  that  the  defendant  should  pay  him  10/. ;  and  that  was 
held  not  4x>  be  an  award.  In  Com.  Dig.,  tit  "  Arbitrament,"  A,  7, 
an  award  is  defined  to  be  "  a  judgment  or  decree  of  persons  elected 
by  the  parties  to  arbitrate  of  the  things  submitted  to  them."  A  re- 
quest cannot  be  said  to  be  either  a  judgment  or  a  decree.  In  the 
next  place,  the  award  is  uncertain  as  to  the  amount  awarded,  and  to 
whom  it  is  to  be  paid.  The  50/.  paid  is  not  mentioned  in  the  induce- 
ment The  arbitrator  does  not  state  any  sum  that  is  to  be  paid,  but 
requests  "  the  balance  of  the  account  to  be  paid,"  and  no  account  is 
mentioned  before,  and  he  does  not  request  that  it  should  be  paid  to 
the  plaintiff.  As  to  the  count  for  interest,  it  is  bad,  because  it  does 
not  show  that  the  defendant  owed  the  money  to  the  plaintiff,  or  that 
it  was  laid  out  by  the  plaintiff  for  his  use,  nor  does  it  show  to  whom 
the  money  was  forborne.  In  Jones  v.  Ashbumhaniy  4  East,  455,  the 
declaration  stated  that  a  person  since  deceased  was  indebted  to  the 
plaintiff,  and  that  after  his  decease,  in  consideration  that  the  plaintiffi 
at  the  request  of  the  defendant,  would  forbear  and  give  day  of  pay- 
ment, the  defendant  promised  to  pay;  and  it  was  held  bad  on 
demurrer,  on  the  ground  that  there  was  no  consideration  for  the 
promise. 

[Cresswell,  J.  There  was  nothing  in  that  case  to  show  that  the 
defendant  was  liable  to  pay  the  money.  Here,  the  money  was  ex- 
pended at  the  defendant's  request ;  and,  therefore,  he  is  liable  to  pay 
it     The  interest  could  not  be  forborne  to  a  third  party.] 

Humfrey,  contra.  [He  was  stopped  by  the  court  as  to  the  third 
count]     The  first  count  is  good.     It  is  sufficient  if  it  disclose  a  state 
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of  faots  showing  a  substantive  cause  of  action.  It  appears  that  there 
was  a  difference  between  the  parties,  that  an  award  was  made  con- 
cerning the  said  difference,  and  that  the  defendant  promised  to  fulfil 
the  award.  As  to  the  amount  awarded,  it  is  sufficiently  apparent 
on  the  face  of  the  award.  But,  at  all  events,  there  is  no  objection 
to  the  'statement  of  the  amount,  taken  in  the  special  demurrer. 
As  to  the  word  "request,"  it  is  quite  sufficient  Th?re  would 
be  no  doubt  about  the  word  "require"  being  sufficient,  and  "re* 
quest "  and  "  require "  come  from  the  same  Latin  word,  and  are 
synonymous. 

[Jervis,  C.  J.  It  may  mean,  "  You  will  oblige  me  if  you  pay."  It  is 
set  out  as  one  of  the  grounds  of  demurrer,  that  the  plaintiff  professes 
to  give  the  legal  effect  of  the  award,  and  then  construes  the  award  as 
a  request] 

Brandt,  in  reply. 

Jervis,  C.  J.  I  have  entertained  some  doubt  in  the  course  of  the 
argument  as  to  the  construction  of  the  first  count  of  the  declaration, 
but  I  am  happy  to  be  at  last  enabled  to  reconcile  the  true  construc- 
tion with  justice.  The  objections  to  the  third  count  have  already 
been  disposed  of.  There  are,  in  substance,  three  objections  to  the 
first  count:  first,  that  it  does  not  appear  that  the  arbitrators  had  au- 
thority to  determine  and  pay  a  specified  sum;  second,  that  the 
amount  is  not  ascertained  with  sufficient  certainty ;  and  third,  that 
there  is  no  award  to  pay  the  balance,  because  the  word  "request"  is 
used.  Now,  by  the  rules  of  pleading,  it  is  not  necessary  to  set  out 
the  matters  in  difference,  but  it  is  sufficient  that  it  should  appear  that 
the  difference  existed,  and  that  the  arbitrator  awarded  de  prttmissis. 
It  is  then  presumed  that  he  acted  within  the  scope  of  his  authority, 
and  it  is  for  the  defendant  to  show  that  he  did  not  In  this  case,  the 
defendant  demurs,  on  the  ground  that,  50/.  having  been  paid,  it  was 
necessary  to  have  some  inducement  to  that  effect ;  but  it  seems  to  me 
that  that  is  not  necessary.  The  averment  is,  that  there  was  a  differ- 
ence concerning  certain  shares,  which  the  plaintiff  at  the  request  of 
the  defendant  had  before  then  purchased  for  the  defendant,  and  for 
which  the  plaintiff  had  paid  a  large  sum  of  money.  Prima  facie  that 
was  a  payment  with  the  plaintiff's  money  on  his  (defendant's)  ac- 
count Then  the  award  is  made  in  respect  of  that  The  arbitrators 
first  decide  in  favor  of  the  plaintiff,  then  find  that  50/.  has  been  paid 
by  the  defendant  on  account,  and,  thirdly,  find  that  by  their  award 
they  make  a  request  to  the  defendant  to  pay.  The  defendant  might 
have  objected  that  the  balance  had  not  been  pointed  out,  if  the  objec- 
tion had  been  taken  on  special  demurrer.  The  arbitrators  say,  that 
the  defendant  shall  pay  the  balance,  and  that  is  enough  .in  the  ab- 
sence of  a  special  demurrer,  for  "  that  is  certain  which  may  be  made 
certain."  We  think,  therefore,  that  the  declaration  is  sufficient,  and 
that  the  judgment  must  be  for  the  plaintiff. 

Cresswell,  Williams,  and  Talfourd,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 
VOL.  V.  33 
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Ex  parte  Violett.^ 

Easter  Term,  April  20,  1851. 

Insolvent  —  1  4*  2  Vict.  c.  110,  s,  76  and  78  —  Order  —  Habeas 
•  Corpus, 

A  prisoner  was  discharged  bj  an  order  of  the  Insolrent  Court,  under  I  &  2  Vict  c.  110,  s.  76, 
except  as  to  four  debts,  after  six  months,  and  as  to  those  four  debts,  under  s.  78»  after  six- 
teen months :  — 

HM^  whether  the  order  was  invalid  or  not  as  to  the  latter  part,  on  the  ground  of  the  com- 
missioner  having  exercised  his  power  in  the  former  part,  that  the  prisoner  was  not  entitled 
to  his  dischaigo  at  the  end  of  the  six  months. 

This  w^s  a  motion  for  a  habeas  corpus  to  discharge  W.  Yiolett,  a 
prisoner,  out  of  the  custody  of  the  keeper  of  the  queen's  prison. 

It  appeared  that  the  prisoner  had  petitioned  the  court  for  the  relief 
of  insolvent  debtors  on  the  26th  of  October,  1850,  and  that  a  vest- 
ing order  was  made  on  the  28th  of  October.  The  petition  having 
come  on  for  hearing  on  the  3d  of  March,  1851,  the  commissioner 
made  an  order  for  the  petitioner's  discharge  after  he  had  been  in 
custody,  at  the  suit  of  one  of  his  creditors,  for  six  months  from  the 
date  of  the  vesting  order,  except  as  to  four  debts  due  to  diflferent 
persons,  in  respect  of  which,  as  they  had  been  contracted  in  breach 
of  trust,  he  was  to  be  discharged  after  having  remained  in  custody 
at  the  several  suits  of  those  four  creditors  for  sixteen  months  from 
the  date  of  the  vesting  order.  The  six  months  expired ;  but  the 
prisoner  remained  in  custody  at  the  suit  of  the  four  excepted 
creditors. 

Lush^  in  support  of  the  motion.  It  is  submitted  that  the  order 
of  the  commissioner  is  bad  as  to  the  imprisonment  for  sixteen 
months.  The  case  turns  on  the  77th  and  78th  sections  of  the  1  &  2 
Vict  c.  110.  By  the  former  of  those  sections,  the  Insolvent  Court 
may  adjudge  that  a  prisoner  shall  be  discharged  forthwith,  or  so  soon 
as  he  shall  have  been  in  custody  at  the  suit  of  one  or  more  of  the 
persons  as  to  whose  debts  the  discharge  is  adjudicated  for  a  period 
not  exceeding  six  months  in  the  whole,  to  be  computed  from  the  time 
of  making  the  vesting  order.  The  78th  section  provides,  that  if  it 
shall  appear  to  the  court  that  the  prisoner  has  contracted  any  of  his 
debts  fraudulently,  or  by  means  of  breach  of  trust,  then  the  court  may 
adjudge  him  to  be  discharged  forthwith,  except  as  to  such  debt,  and 
as  to  such  debt  to  be  discharged  as  soon  as  he  shall  have  been  in 
custody  at  the  suit  of  the  person  who  shall  be  creditor  for  the  same, 
for  a  period  not  exceeding  two  years,  to  be  computed  as  before.  The 
commissioner  having  in  the  present  case  discharged  the  prisoner,  in 
the  first  part  of  the  order,  at  the  end  of  six  months'  custody  was 
functus  officio^  and  the  subsequent  adjudication  as  to  the  sixteen 
months  is  void. 
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[  Cresswellj  J.  Then  there  is  no  discharge  at  all  as  to  the  four 
excepted  debts.] 

The  whole  order  is  bad. 

[Cresswell^  J.  Then  the  prisoner  remains  in  custody  under  the 
capias^  as  there  is  no  valid  order  for  his  discharge.] 

The  commissioner  was  acting  here  under  the  76th  section. 

Jervis,  C.  J.  It  seems  to  me  unnecessary  to  decide  whether  the 
commissioner  has  been  acting  upon  the  76th  and  the  78th  sections 
together,  or  whether  he  has  acted  as  to  part  on  the  one,  and  as  to  part 
on  the  other ;  because,  as  to  the  four  excepted  debts,  the  prisoner  is 
not  discharged.  There  was  no  discharge  under  the  act  for  those  four 
debts,  and,  therefore,  the  retainers  for  those  four  debts  remain. 

Cresswell,  J.  I  entirely  agree  with  the  lord  chief  justice.  It  is 
impossible  to  say  that  the  order  can  be  so  construed  as  to  show  that 
it  does  discharge  the  prisoner. 

Williams,  J.  It  is  impossible  to  think  that  the  commissioner 
intended  that  the  prisoner  should  be  discharged. 

Talfourd,  J.,  concurred.  ^^  refused. 


Bolin  v.  Mellidew.* 

Easter  Term,  May  3,  5,  and  12,  1851. 

Witness —  Commission  to  examine  Witnesses  abroad  —  Foreign  Law 
—  Oath  of  Commissioners  — 14-2  WilL  4,  c.  22,  s.  1. 

Where  a  commission  had  issacd  to  a  foreign  country,  requiring  the  defendants  to  he  sworn 
and  to  administer  an  oath  to  the  witnesses,  and  depositions  hi^  been  taken  by  the  commis- 
sioners and  returned,  but  no  oath  had  been  taken  by  the  commissioners  or  witnesses,  owing 
to  a  law  of  the  foreign  country  that  burgomasters  alone  should  administer  oaths,  and  that 
no  voluntary  oaths  should  be  taken,  a  now  commission  was  ordered  to  be  issi^ed  to  burgo- 
masters to  examine  the  witnesses,  without  requiring  the  burgomasters  to  be  sworn. 

In  this  case,  a  commission  had  been  opened  for  the  examination 
of  witnesses  in  the  duchy  of  Schleswig,  and  the  depositions  had  been 
returned  to  the  proper  party.  The  forms  of  oaths  intended  to  be 
administered  to  the  commissioners  and  witnesses  had  been  agreed 
upon  by  the  attorneys  on  both  sides ;  but  on  arriving  at  Schleswig, 
it  was  iound  that  the  laws  of  that  country  did  not  allow  an  oath  in 
the  form  agreed  upon  to  be  administered,  nor  the  commissioners  ap- 
pointed to  administer  an  oath.  The  commissioners  proceeded  to  take 
the  examinations  without  being  sworn,  and  without  administering 
the  oath  to  the  witnesses ;  but  each  of  the  witnesses,  before  answering 

■  l      ^W  !■ I ^ IIi'm  I  -  ^  ^  ^  ^^  , 
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the  interrogatories,  held  up  three  fingers  of  his  right  hand,  which, 
it  appeared,  was  the  mode  of  calling  God  to  witness  there  used  in 
swearing. 

Channelly  Serj.,  (May  3,)  moved  for  a  rule  to  show  cause  why  the 
depositions  returned  should  not  be  read  in  the  evidence,  although  no 
oath  had  been  administered  to  the  commissioners  or  witnesses,  or 
why  a  new  commission  should  not  be  issued. 

[  CressweU,  J.  What  authority  has  this  or  any  other  court  to  re- 
ceive evidence  not  given  upon  oath,  except  by  virtue  of  some  statute  ? 
There  is  no  statute  giving  us  any  such  authority. 

Jervisy  C.  J.  If  we  could  decide  upon  motion  that  these  deposi- 
tions are  evidence,  we  should  be  depriving  the  other  party  of  his  right 
to  a  bill  of  exceptions.] 

In  Qay  v.  Stevensotiy  3  Ad.  &  E.  807;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
K.  B.  212,  the  court  dispensed  with  the  oath  usually  administered  to 
the  commissioners,  because  the  circumstances  of  the  case  required  it. 
That  may  be  done  in  this  case. 

The  court  having  suggested  that  the  matter  should  stand  over,  in 
order  that  further  inquiry  should  be  made  respecting  the  law  of  the 
duchy  of  Schleswig, — 

'Channelly  Serj.,  (May  5,)  mentioned  the  case  again,  and  produced 
affidavits  which  stated  that,  by  the  laws  of  Schleswig,  holding  up 
three  fingers  of  the  right  hand  before  deposing  amounted  to  an  oath^ 
and  that  the  only  persons  who  have  power  to  call  upon  witnesses  to 
swear  in  that  or  any  method  are  burgomasters,  all  other  oaths  being 
illegal.  And  he  now  moved  that  a  commission  should  be  issued  to 
burgomasters  to  examine  the  witnesses  in  such  a  manner  as  to  be 
binding  upon  their  consciences,  and  that  the  usual  condition,  requir- 
ing the  commissioners  to  be  sworn,  should  be  dispensed  with. 

[  Talfourd,  J.  You  must  take  care  to  bring  the  proceeding  within 
the  principle  of  Omichund  v.  Barker^  Willes,  538 ;  s.  c  1  Smith's 
Lead.  Cas.  195. 

WilliamSy  J.  There  must  be  some  appeal  to  a  divine  power  by  the 
witnesses  before  they  make  their  statement]  j^^j^  ^(^(^ 

ByleSy  Serj.,  (May  12,)  showed  cause,  and  submitted  that  the  rule, 
if  made  absolute,  must  be  on  payment  of  costs. 

ChanneUy  Serj.,  was  not  called  upon. 

Per  curiam*  The  rule  will  be  absolute  for  a  new  commission  io 
be  issued  to  burgomasters  without  requiring  them  to  be  themselves 
sworn,  on  payment  of  costs  of  this  rule,  and  of  all  costs  incurred  by 
the  defendant,  by  reason  of  the  failure  of  the  former  commission. 

Rule  accordingly. 


COURT  OF   COMMON  PLEAS,  1861,  889 


Bcsant  v.  Crou. 


Besant  V,  Cross.i 

£a«ter  Yacation,  Bilay  9,  1851. 

Practice  —  Issuable  Plea  —  Bill  of  Exchange  —  Security  —  Pat/menL 

The  tenns  of  a  bill  of  exchange  cannot  bo  altered  by  a  parol  contract 

A  plea  to  the  further  maintenance  of  an  action,  brought  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  stating  that  the  defendant  was  indebted  to  T.  the  drawer,  that  it  was 
agreed  between  them  that  defendant  should  pay  by  four  instalments,  and  that  the  defend- 
ant should  accept  a  bill ;  that  the  defendant  accepted  the  bill  in  the  declaration  mentioned 
as  security  for  the  payment  of  the  debt ;  that  T.  indorsed  to  the  plaintiff  to  hold  the  bill 
as  his  agent}  that  tne  defendant  paid  three  of  the  instalments  before  action,  and  the  fourth 
after  action,  on  the  day  when  it  became  dae,  and  that  it  became  the  duty  of  T.  to  rotora 
the  bill  to  the  plaintiff:  — 

Held^  a  bad  and  non-issuable  plea. 

Assumpsit  on  a  bill  of  exchange  for  98/.  19s.  6<Lj  drawn  by  Thomas 
upon  and  accepted  by  the  defendant,  and  payable  to  the  order  of  the 
drawer  four  months  after  date. 

The  defendant  was  under  terms  to  plead  issuably,  and  he  pleaded 
the  following  plea  to  the  further  maintenance  of  the  action :  That 
before  the  time  of  the  making  and  accepting  of  the  said  bill,  he,  the 
defendant,  was  indebted  to  Thomas  in  65Z. ;  and  thereupon,  and  be- 
fore the  making  and  accepting  of  the  bill,  it  was  agreed  by  the  defend* 
ant  and  Thomas  that  the  defendant  should  pay  to  Thomas  the  said 
sum  of  65/.,  by  four  instalments  of  16/.  55.  each,  to  wit,  on,  &c.,  and 
that,  for  the  purpose  of  securing  the  due  payment  of  the  said  sum  of 
65/.  as  aforesaid,  Thomas  should  make  his  bill  of  exchange,  and  that 
the  defendant  should  accept  the  same ;  that,  in  pursuance  of  the  said 
agreement,  Thomas  made,  and  the  defendant  accepted,  the  bill  in  the 
declaration  mentioned,  for  the  purpose  of  securing  to  Thomas  the  due 
payment  of  the  said  sum  of  money,  and  not  otherwise,  and,  save  as 
aforesaid,  there  never  was  any  value  or  consideration  for  the  accept- 
ance of  the  bill,  or  for  the  payment  by  the  defendant  of  the  amount; 
that  Thomas  afterwards  indorsed  the  bill  to  the  plaintiff  without  value 
or  consideration,  in  order  that  the  plaintiff  might  hold  it  as  the  agent 
of  Thomas,  and  that  the  plaintiff  has  always  held,  and  now  holds,  the 
same  without  value  or  consideration,  and  as  his  agent;  that  before 
the  commencement  of  the  suit,  the  defendant  paid  to  Thomas,  and 
Thomas  accepted  from  the  defendant,  the  first  three  instalments, 
amounting  to  48/.  15^.,  in  full  satisfaction  and  discharge  of  the  said 
three  instalments,  and  that  after  the  commencement  of  the  suit,  to 
wit,  on,  &c.,  being  the  day  agreed  upon  for  the  payment  of  the  last 
instalment,  he,  the  defendant,  paid  to  Thomas,  and  Thomas  then 
accepted  and  received  of  and  from  the  defendant,  the  said  last  instal- 
ment, in  pursuance  of  the  said  agreement  so  due  to  Thomas ;  that  it 
thereupon  became,  and  was  the  duty  of  Thomas,  to  obtain  the  bill 
from  the  plaintiff  and  return  it  to  the  defendant,  and  not  to  let  the 
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suit  proceed ;  yet  Thomas  did  not  obtain  the  bill  from  the  plaintiS) 
but  wrongfully  suffered  the  suit  to  proceed,  and  the  plaintiff  con- 
tinued the  agent  of  Thomas.     Verification. 

Judgment  was  signed  on  this  plea  on  the  33d  of  April,  and  notice 
given  on  the  24th ;  and  a  rule  to  compute  was  granted  on  the  28th. 

A  rule  nisi  was  obtained  to  set  aside  the  judgment  and  the  subse- 
quent proceedings  for  irregularity. 

Lush  now  showed  cause.  The  judgment  ought  to  stand.  This 
plea  is  clearly  a  non-issuable  one.  It  would  be  bad  on  general  de- 
murrer, or  after  verdict  The  plea  sets  up  a  parol  contract,  varying 
the  terms  of  a  bill  of  exchange,  which  it  has  often  been  held  cannot 
be  done ;  as  in  Adams  v.  Wordley^  1  Mee.  &  W.  374 ;  s.  c.  5  Law  J. 
Rep.  (n.  s.)  Exch.  158.,  where  Lord  Abinger  says,  that  a  party  to  a 
bill  is  estopped  from  saying  that  he  made  any  other  contract  except 
that  which  appears  on  the  face  of  the  bilL  Here  the  plaintiff  could 
not  take  issue  on  the  plea.  He  could  not  traverse  the  agreement  or 
the  payment,  because  both  were  immaterial 

BramweUy  in  support  of  the  rule.  The  plea  is  good  and  issuable. 
There  were  three  instalments  paid  before  the  commencement  of  the 
suit,  the  payment  of  which  the  defendant  was  entitled  to  plead.  The 
judge  would  not  give  leave  to  plead  one  plea  in  bar,  and  one  against 
the  further  maintenance.  It  is  said,  that  although  payment  would 
be  a  sufficient  plea,  yet  payment  pursuant  to  an  agreement  will 
not  do. 

[CressweUj  J.  You  cannot  plead  payment  in  pursuance  o[  an 
agreement  in  an  action  on  a  bill,  because  that  is  seeking  to  vary  the 
terms  of  the  bill.] 

There  are  many  cases  in  which  a  party  is  entitled  to  show  that  a 
bill  was  made  on  other  terms  than  are  mentioned  in  it 

[JerviSy  C.  J.  Why  did  you  not  plead  payment  in  pursuance  of  the 
agreement,  and  in  satisfaction  of  the  bill  t] 

That  was  unnecessary,  and  would  have  been  incorrect  The  plea 
is  one  of  a  failure  of  the  consideration  for  which  the  bill  was  given. 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  plea  is  plainly  bad.  When  the  bill  was  due,  it  is  admitted  Uiat 
the  action  would  well  lie,  and  then  the  payment  afterwards  could  be 
no  answer,  unless  the  agreement  suspended  the  right  of  action.  In 
that  case  it  would  be  varying  a  written  contract  by  paioL 

Cresswell,  X,  concurred 

Williams,  J.  This  is  an  obscure  way  of  pleading  that  the  defend- 
ant did  not  promise  what  on  the  face  of  the  bill  it  appears  he  did 
promise. 

Talfourd,  J.,  concurred.  2j^  discharged 
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Prew  V,  Squire.* 

Easter  VacaUoii,  May  10,  1851. 

County   Courts  Extension  Act^  13  ^  14  Vict*  c.  61,  s.  11, 12, 13  — 
Costs  — Judgment  for  Plaintiff  on  Demurrer —  Verdict. 

Where  a  plaintiiF  in  an  action  of  contract,  after  jvdjnnent  on  demurrer,  recoven  lees  than  202. 
on  an  mqaisition  of  damages,  he  is  deprived  of  his  costs  by  the  13  &  14  Vict  c.  61,  s.  11, 
the  case  not  coming  under  the  exception  as  to  judgment  by  default 

QficfTf^  whether  the  word  "verdict,"  in  the  12th  section  of  the  13  &  14  Vict  c.  61,  means  a 
verdict  at  the  trial  of  the  cause  only,  or  includes  a  verdict  on  a  writ  of  inquiry.  See  Reed 
T.  ShrubtoU,  18  Law  J.  Bep.  (k.  8.)  C.  P.  225. 

In  this  case  the  declaration  was  for  a  breach  of  covenant  in  a  lease. 
The  defendant  demurred  to  the  declaration.  On  the  argument 
before  this  court,  in  Hilary  term,  January  30, 1851,  the  plaintiff  had 
judgment  On  the  1st  of  February,  interiocutory  judgment  was 
signed,  and  a  writ  of  inquiry  was  executed  on  the  13th  of  February, 
at  the  sheriiPs  court,  when  the  jury  gave  one  farthing  damages.  On 
the  25th  of  February,  final  judgment  was  signed  on  the  inquisition, 
and  on  the  26th  the  costs  were  taxed. 

On  the  taxation  of  costs,  it  was  objected,  for  the  defendant,  that  the 
plaintiff  was  deprived  of  costs  by  the  County  Courts  Act,  13  &  14  Vict 
c  61,  s.  11 ;  but  the  master  decided  thatthe  judgment  was  a  judgment  by 
default,  under  the  exception  in  the  11th  section,  and  that,  therefore,  the 
section  did  not  apply.     The  taxation  was  accordingly  proceeded  with. 

A  summons  was  afterwards  served,  calling  upon  the  plaintiff  to 
show  cause  why  the  final  judgment,  as  far  as  it  related  to  costs, 
should  not  be  set  aside.  Maule,  J.,  referred  the  parties  to  the  court, 
and  in  the  mean  time  ordered  a  stay  of  proceedings. 

Prentice  (April  16)  applied  for  and  obtained  a  rule  nisi  to  set  aside 
the  final  judgment,  as  far  as  it  related  to  costs,  with  costs  of  the  judg- 
ment and  the  application. 

Bt/les^  Seij.,  and  Wordsworth  now  showed  cause.  The  question  in 
this  case  arises  upon  the  construction  of  the  11th,  12th,  and  13th 
sections  of  the  County  Courts  Extension  Act,  13  &  14  Vict  c.  61. 
The  11th  section  enacts,  that  if  a  plaintiff  in  an  action  of  contract^ 
brought  in  one  of  the  superior  courts,  shall  recover  a  sum  not  ex- 
ceeding 20/.,  the  plaintiff  shall  have  judgment  for  such  sum  only,  and 
no  costs,  except  in  cases  afterwards  mentioned  and  in  case  of  judg- 
ment by  default,  and  that  no  suggestion  shall  be  necessary.  The 
12th  section  then  provides,  that  if  a  less  sum  than  before  mentioned 
be  recovered  by  verdict,  and  the  judge  shall  certify  that  the  cause  of 
action  was  one  for  which  a  plaint  could  not  have  been  entered  in  the 
county  court,  or  that  there  was  sufficient  reason  for  bringing  the 
action  in  the  superior  court,  the  plaintiff  is  to  have  the  same  judg- 

1  aO  Law  J.  Rep.  (si.  8.)  C.  P.  175.    15  Jar.  775. 


392  COURT   OF   COMMON  PLEAS,  1851. 

Ppew  0.  Squire. 

»    ■  I  III. ..  I    .1  I     I.  I  I  I     I  ■       ■■  I    ■  I  B 

ment  for  costs  as  if  the  act  had  not  passed.  The  13th  section  goes 
on  to  provide  that,  whether  there  be  a  verdict  or  not,  if  the  plaintiff 
shall  make  it  appear  to  the  satisfaction  of  the  court,  or  of  a  judge  at 
chambers,  on  summons,  that  the  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  is  given  to  the  superior  court  by  the 
9  &  10  Vict  c.  95,  s.  138,  or  for  which  no  plaint  could  have  been 
entered  in  the  county  court,  or  that  the  cause  was  removed  from  a 
county  court  by  certiorari^  the  court  or  judge  at  chambers  may  direct 
that  the  plaintiff  shall  recover  his  costs.  The  plaintiff  will  be  subject 
to  a  hardship  if  the  court  decides  against  him,  and  therefore  it  will, 
if  possible,  construe  the  act  so  as  to  relieve  him.  The  case  is  not 
within  the  128th  section  of  the  9  &  10  Vict  c.  95,  and  therefore  the 
plaintiff  could  not  have  got  his  costs  under  the  13th  section  of  the 
Extension  Act.  Nor  could  he  have  obtained  a  certificate  under  the 
12th  section  of  the  latter  act,  because  that  applies  to  a  recoverv  by 
verdict,  and  that  has  been  held  to  mean  a  verdict  at  the.  trial  of  the 
cause,  and  not  on  an  inquiry  of  damages.     Reed  v.  Shrubsole. 

[Jervisy  C.  J.  The  section  may  apply  to  any  recovery  by  the  ver- 
dict of  a  jury,  and  the  hardship,  if  there  be  any,  would  then  be  cured 
by  certificate.  It  cannot,  of  course,  apply  to  a  writ  of  inquiry  on  a 
judgment  by  default. 

Williams^  J.  In  Reed  v.  Shrubsole^  I  adopted  the  principle  that, 
to  avoid  injustice,  the  word  "  verdict "  should  be  construed  in  its 
narrower  sense.  Had  justice  required  it,  I  should  have  given  that 
word  its  wider  sense.] 

It  is  submitted  that  the  exception  as  to  judgment  by  default  may 
meet  the  present  case.  At  all  events,  the  rule  should  not  have  been 
in  the  terms  in  which  it  was  granted,  but  should  have  been  to  amend 
the  inquisition. 

Prentice^  in  support  of  the  rule,  was  not  called  upon  by  the  court 

Jbrvis,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  abso« 
lute,  our  judgment  being  subject  to  revision  by  ^Tit  of  error.  The 
plaintiff  takes  his  chance  of  getting  something,  and  he  signs  final 
judgment  on  the  inquisition.  It  is  said  he  is  under  a  hardship,  but  I 
think  we  ought  not  to  listen  to  that  suggestion  when  the  case  is  so 
plain.  There  is  nothing  in  the  technical  objection  about  the  inqui- 
sition. If  the  inquisition  be  as  bad  as  may  be,  it  is  not  complained 
of,  but  the  judgment  for  the  costs.  We  come  now  to  the  real  ques- 
tion, and  that  does  not  depend  upon  the  meaning  of  the  word  "  ver- 
dict "  in  the  12th  section.  There  is  no  manifest  injustice  in  constru- 
ing the  act  of  Parliament  against  the  plaintiff,  nor  any  doubt  about 
its  real  meaning.  But  it  is  unnecessary  to  examine  whether  there  be 
any  injustice  or  not,  because  the  words  of  the  act  are  plain.  It  says, 
if  in  any  action  commenced  after  the  passing  of  this  act,  in  any  of  her 
majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or  as- 
sumpsit, not  being  an  action  for  breach  of  promise  of  marriage,  the 
plaintiff  shall  recover  a  sum  not  exceeding  20/.,  the  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the 
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cases  hereinafter  provided,  (of  which  this  is  not  one,)  and  except  in 
the  case  of  a  judgment  by  default  Now,  as  this  is  not  a  judgment 
by  default,  the  only  question  is,  as  to  the  meaning  of  the  word 
"  recover  "  The  11th  section  does  not  speak  of  a  recovery  by  verdict. 
The  present  is  an  action  of  covenant  in  which  the  plaintiff  has  re- 
covered one  farthing  and  no  more.  When  the  question  occurs,  and 
the  judge  certifies  under  the  12th  section,  it  will  then  be  time  to  give 
a  definition  of  the  word  "verdict"  in  the  12th  section.  This  rule 
must  be  made  absolute,  with  costs. 

Crbsswell,  J.  I  am  of  the  same  opinion.  The  plaintiff  has  re- 
covered a  sum  not  exceeding  20L  in  an  action  of  covenant,  and  he  is 
not  under  the  exceptions  mentioned  in  the  statute.  The  words  are 
plain  that  in  such  case  he  is  to  have  no  costs ;  and  it  is  not  at  all 
necessary  to  consider  what  is  the  proper  meaning  of  the  word  "  ver- 
dict'' If  ever  that  question  be  brought  forward  again,  I  shall  be 
glad  to  reconsider  the  matter. 

Williams,  J.  I  am  quite  of  the  same  opinion.  I  think  that  the 
words  of  the  11th  section  include  cases  of  a  recovery  after  judgment 
for  the  plaintiff  on  demurrer. 

Talfourd,  J.  I  am  of  the  same  opinion ;  and  I  think  it  is  impossi- 
ble to  construe  "judgment  by  default,''  as  including  judgment  on 

demurrer.  ^ 

Rule  absoltUe,  with  costs. 


Clarendon  &  others  v.  The  Rector,  &c.,  of  St.  James's, 

Westminster.^ 

Easter  Tenn,  May  2,  1851. 

Rates  —  Exemption — Literary  Society — Occupation  —  6  Sf  7  Vict 
c, 36, s.1,2  —  Appeal  Case  under  12  ^  13  Vict,  q,  45, 5. 11  —  Costs. 

A  societj,  called  the  London  Library,  established  for  the  purpose  of  lending  to  members 
books  of  a  superior  description,  and  to  which  the  members  contributed  a  yearly  subscrip- 
tion, was  held  to  be  a  society  for  the  purposes  of  literature,  supported  by  voluntary  con- 
tributions  under  the  6  &  7  Vict.  c.  36,  s.  1 ,  and,  being  oertifled  as  such  under  sect.  2,  would 
be  exempt  from  local  rates  in  respect  of  premises  occupied  for  the  purposes  of  the  society. 
The  London  Library,  however,  had  let  portions  of  its  premises  to  three  other  scientific 
societies,  and  it  was  held  that  this  was  not  an  occupation  for  the  purposes  of  the  society, 
and  that  the  premises,  therefore,  were  not  exempt  from  the  rates. 

Where,  upon  an  appeal  to  the  Quarter  Sessions,  a  case  is  stated  for  the  opinion  of  a  superior 
court,  under  the  12  &  13  Vict  c.  45,  s.  11,  the  practice  is  to  give  costs  as  between  party 
and  party. 

In  an  appeal  to  the  Quarter  Sessions  of  the  county  of  Middlesex, 
the  following  case  was  stated  for  the  opinion  of  this  court,  by  virtue 
of  the  12  &  13  Vict  c.  45,  s.  11  :  — 

1  20  Law  J.  Rep.  (n.  s.)  M.  C.  21a    15  Jar.  492. 
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This  was  a  notice  of  appeal  by  the  trastees  of  the  society  herein- 
after mentioned,  against  a  rate  made  on  the  4th  of  May,  A.  D.  1849, 
by  the  rector,  vestrymen,  church-wardens,  and  overseers  of  the  poor 
of  the  parish  of  St  James,  within  the  liberty  of  Westminster,  in  pur- 
suance of  the  several  statutes  authorizing  the  same,  whereby  the  said 
society  was  rated  in  respect  of  the  premises  hereinafter  mentioned,  as 
occupied  by  it,  in  the  sum  of  31^  10s,  It  is  not  intended  to  raise  any 
question  in  respect  of  the  form  of  the  rate,  or  of  the  time  at  which 
the  notice  of  appeal  was  given.  It  is  admitted  that  the  rate  in  ques- 
tion is  a  local  rate  within  the  meaning  of  the  act  of  Parliament  here- 
inafter mentioned,  to  which  the  appellants,  in  respect  of  their  occupa- 
tion, were  at  the  time  of  the  making  of  the  rate  aforesaid  liable  to  be 
assessed,  unless  they  were  entitled  to  exemption  from  such  liability 
under  the  provisions  of  the  act  of  Parliament  hereinafter  mentioned; 
and  that  the  facts  hereinafter  stated  respecting  the  said  society  are 
true  of  the  whole  period  for  which  the  said  rate  was  made,  that  is  to 
say,  of  the  year  ending  the  5th  of  January,  1850,  and  that  they  are 
also  true  of  the  whole  period  beginning  with  the  17th  of  April,  1846^ 
down  to  the  day  of  the  date  of  the  notice  of  appeal  aforesaid. 

"  The  London  Library  "  is  the  name  of  a  society,  instituted  A-  D. 
1841,  for  the  purpose  of  establishing  a  large  and  comprehensive  lending 
library  in  the  metropolis,  to  which  the  members  might  resort  for  books 
of  a  superior  class  to  those  supplied  by  the  ordinary  circulating  libraries. 
The  books  are  lent  to  members  only,  and  a  collection  of  upwards  of 
fifty  thousand  volumes  has  been  made  by  the  society ;  and  that  col- 
lection constantly  receives,  at  the  expense  of  the  society,  additions, 
including  almost  every  new  work  of  interest  or  importance,  both  in 
English  and  foreign  literature.  The  books  of  the  society  are  depos- 
ited, and  its  business  is  transacted,  in  the  house  No.  12  St  James's 
Square,  in  the  parish  of  St  James,  within  the  liberty  of  "Westminster, 
in  the  county  of  Middlesex,  where  apartments  are  open  for  the  use 
of  the  members  of  the  society  from  the  hour  of  eleven,  A.  M.,  to  the 
hour  of  six,  P.  M.,  daily,  Sundays  excepted.  This  house  has  been 
leased  to  the  Earl  of  Clarendon,  the  Earl  of  Devon,  and  Philip  Pusey, 
Esq.,  the  trustees  of,  the  funds  and  property  of  the  society,  for  a  term 
of  twenty-one  years,  at  an  annual  rent,  and  they,  as  such  trustees,  by 
the  society,  are  occupiers  of  the  said  house.  The  society  is  supported 
in  part  by  annual  voluntary  contributions  from  its  members,  and  does 
not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its  members.  The  society 
has  caused  a  catalogue  of  the  books  in  its  possession  to  be  printed  at 
the  expense  of  the  society,  copies  of  which  catalogue  are  sold  to  the 
members  and  to  any  other  persons  applying  for  them  at  the  said  house 
at  a  sum  below  the  cost  price  of  printing.  No  profit  has  ever  been 
derived  from  the  sale  of  the  catalogue  by  the  society ;  on  the  contrary, 
the  society  hks  sustained  a  considerable  loss  by  such  printing  and  sale. 
A  portion  of  the  said  house  is  used  for  the  meetings  held  by  a  society 
called  the  Philological  Society ;  another  portion  of  the  said  house  is 
sub-let,  for  the  transaction  of  its  business,  to  a  society  called  the  Sta- 
tistical Society ;  certain  portions  of  the  said  house  were  also  used,  from 
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the  1st  of  January  to  the  24th  of  June,  1849,  for  the  transaction  of 
its  business,  by  a  society  called  the  Hakluyt  Society.  The  Philologi* 
cal  Society  pays  to  the  London  Library,  for  its  use  of  the  said  portion 
of  the  said  house,  the  sum  of  35/.,  as  an  annual  rent;  the  Statistical 
Society  pays  to  the  London  Library,  for  its  exclusive  use  of  the  said 
portion  of  the  said  house,  the  sum  of  150/.,  portion  of  the  said  annual 
rent ;  and  the  said  Hakluyt  Society  paid  to  the  London  Library,  for 
the  said  use,  by  the  said  Hakluyt  Society,  of  portions  of  the  said 
house  during  the  time  aforesaid,  the  sum  of  5/.  The  said  several 
annual  rents,  making  together  the  sum  of  185/.,  are  wholly  expended 
in  defraying  the  expenses  of  the  London  Library.  The  Philological 
Society,  the  Statistical  Society,  and  the  Hakluyt  Society  are  severally 
societies  established  for  purposes  of  literature  and  science  exclusively, 
and  are  not,  nor  is  either  of  them,  under  the  authority  or  control  of,  or, 
save  as  aforesaid,  connected  with,  the  society  called  the  London  Library. 

In  the  year  1846,  the  society  called  the  London  Library  submitted, 
in  the  mapner  prescribed  by  the  6  &  7  Vict  c.  36,  intituled  "  An  Act 
to  exempt  from  county,  borough,  parochial,  and  other  local  rates,  land 
and  buildings  occupied  by  scientific  or  literary  societies,"  t^  the  bar- 
rister at  law  for  the  time  being  appointed  to  certify  the  rules  of  friendly 
societies  in  England,  three  copies  of  a  printed  book,  containing,  along 
XKrith  other  matters,  the  laws,  rules,  and  regulations  for  the  manage- 
ment of  the  said  society,  called  the  London  Library,  for  the  purpose 
of  ascertaining  whether  the  last-mentioned  society  was  entitled  to  the 
benefit  of  the  last-mentioned  act ;  and  the  said  barrister  afterwards 
gave  a  certificate  on  each  of  the  said  copies  that  the  last-mentioned 
society  was  entitled  to  the  benefit  of  the  last-mentioned  act,  and 
transmitted  one  of  such  copies  so  certified  by  him  to  the  clerk  of  the 
peace  of  the  county  of  Middlesex,  who  laid  the  same  before  the  jus- 
tices of  the  said  county  at  the  General  Quarter  Sessions  held  next 
after  the  time  when  such  copy  had  been  so  certified  and  transmitted 
as  aforesaid ;  and  the  same  was  then  and  there,  on  the  17th  of  April, 
1846,  allowed  and  confirmed  by  the  said  justices,  and  filed  by  the 
said  clerk  of  the  peace  with  the  rolls  of  the  sessions  of  the  peace  in 
his  custody.  A  copy  of  the  last-mentioned  printed  book  is  annexed 
to  this  special  case,  and  is  to  be  taken  as  part  of  this  case.  (It  is 
unnecessary  to  set  out  the  rules  referred  to.  By  one  of  those  rules 
the  members  were  to  pay  an  annual  subscription.)  The  Philological 
Society  and  the  Statistical  Society  have,  since  the  commencement 
of  the  year  1851,  obtained  from  the  said  barrister  certificates  that  they 
are  entitled  to  the  benefit  of  the  last-mentioned  act. 

The  questio;i  for  the  opinion  of  this  court  is,  whether,  under  the  cir- 
cumstances above  set  forth,  the  said  Earl  of  Clarendon,  Earl  of  Devon, 
and  P.  Pusey,  Esq.,  as  such  occupiers  of  the  said  house  as  afore- 
said, were  or  were  not,  at  the  time  of  the  making  of  the  said  rate,  by 
virtue  of  the  last-mentioned  act,  entitled  to  exemption  from  liability  to 
be  assessed  or  rated  to  any  local  rate  within  the  meaning  of  the  last- 
mentioned  act,  in  respect  of  such  occupation  of  the  said  house  as 
aforesaid.  If  this  court  should  be  of  opinion  that  the  said  Earl  of 
Clarendon,  Earl  of  Devon,  and  P.  Pusey,  Esq.,  as  such  occupiers  of 
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the  said  house  as  aforesaid,  were  so  entitled,  the  decision  of  this  court 
is  to  be  in  favor  of  the  appellants,  and  judgment  of  allowance  of  the 
said  appeal,  on  the  ground  of  such  exemption,  and  for  such  costs  as 
this  court  shall  adjudge,  shall  be  entered  at  the  sessions  accx»rdingly ; 
but  if  the  court  should  be  of  the  contrary  opinion,  its  decision  is  to 
be  in  favor  of  the  respondents,  and  judgment  for  dismissing  the 
appeal,  and  for  such  costs  as  this  court  shall  adjudge,  and  for  amend* 
ing  the  said  rate  by  substituting  the  names  of  the  said  appellants  for 
the  words,  "  the  London  Library,"  therein,  is  to  be  entered  at  the 
sessions  accordingly. 

Channell^  (May  2,)  for  the  respondents,  in  support  of  the  rate.  The 
rate  is  good,  unless  the  appellants  can  make  out  that  they  are  exempt 
from  it  under  the  provisions  of  the  6  &  7  Vict  c.  36,  s.  1  and  2.  In 
the  first  section  it  is  recited,  that  it  is  expedient  that  '<  societies  estab- 
lished exclusively  for  the  purposes  of  science,  literature,  or  thefine  arts" 
should  be  exempt  from  local  rates ;  and  it  is  enacted  that  no  person  shall 
be  rated  in  respect  of  any  local  rate  in  respect  of  any  land,  houses  or 
buildings,  or  parts  of  houses  or  buildings,  belonging  to  any  society  in* 
stituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively, 
either  as  tenant  or  owner,  and  occupied  by  it  for  the  transaction  of  its 
business  and  for  carrying  into  effect  its  purposes,  provided  that  such  so* 
ciety  shall  be  supported  wholly  or  in  part  by  annual  voluntary  contribu- 
tions, and  shall  not,  and  by  its  laws  may  not,  make  any  dividend, 
gift,  division  or  bonus  in  money  unto  or  between  any  of  its  mem- 
bers, and  provided  it  shall  obtain  the  certificate  of  the  barrister  at  law 
as  afterwards  mentioned.  The  second  section  of  the  act  then  directs 
that  the  societies  are  to  cause  three  copies  of  their  rules  to  be  sub- 
mitted to  the  barrister  appointed  to  certify  the  rules  of  friendly  socie- 
ties, who  is  to  give  his  certificate.  It  is  submitted,  first,  that  this 
society  does  not  come  within  the  provisions  of  the  act ;  and  next,  that 
the  premises  were  not  used  for  the  transaction  of  the  business  of  the 
society.  This  cannot  be  said  to  be  a  society,  within  the  meaning  of 
the  act,  established  for  literary  purposes  exclusively.  It  is  merely  a 
library  for  the  amusement  or  accommodation  of  the  subscribers.  It  is 
quite  clear  that  the  certificate  of  the  barrister,  though  necessary  to 
create  the  exemption,  is  not  conclusive  that  the  society  is  within  the 
act  The  Queen  v.  Pocockj  8  Q.  B.  Rep.  729 ;  s.  c.  15  Law  J.  Rep. 
(n.  8.)  M.  C.  132.  In  the  case  of  The  Queen  v.  JoneSy  8  Q.  B.  Rep. 
719 ;  8.  c.  15  Law  J.  Rep.  (n.  s.)  M.  C.  129,  which  was  that  of  a 
society  for  diffusing  religious  principles  by  literary  means,  and  in 
The  Queen  v.  The  Baptist  Missionary  Society^  10  Q..  B.  Rep.  884 ; 
8.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  194,  where  a  society  founded  for  es- 
tablishing missions  was  in  the  habit  of  printing  books  and  periodicals, 
it  was  held  that  there  was  no  exemption  under  the  statute.  The 
principal  case  which  will  be  relied  upon  for  the  appellants  is  The 
Church-wardens  of  Birmingham  v.  Shaw^  10  Q.  B.  Rep.  868 ;  s.  c  18 
Law  J.  Rep.  (n.  s.)  M.  C.  89,  where  the  Birmingham  New  Library 
was  held  to  come  within  the  exemption  of  the  act  But  a  distinc- 
tion is  taken  by  Lord  Campbell  in  The  Queen  v.  Brandt^  20  Law 


COURT  OF  COMMON  PLEA8,  1851.  397 

Clarendon  &  others  v,  Tho  Rector,  &c.^  of  St  James's,  Westminster. 

J.  Rep.  (n.  8.)  M.  C.  119 ;  8.  c.  3  Eng.  Rep.  323,  between  cases  like 
those  of  the  Birmingham  Library,  or  the  Manchester  Institution,  in 
77ie  Queen  v.  Tfie  Overseers  of  Manchester,  20  Law  J.  Rep.  (n.  s.)  M.  C. 
113 ;  8.  c.  3  Eng.  Rep.  314,  where  the  members  subscribe  money,  not 
for  their  own  gratification,  but  for  the  good  of  others,  and  a  case  like 
the  Manchester  Concert  Society,  which  was  intended  for  the  amuse- 
ment and  gratification  of  the  members.  The  London  Library  seems 
intended  only  for  the  use  and  accommodation  of  members.  Besides, 
in  the  Birmingham  case  the  question  was  not  argued  whether  the 
society  was  for  literary  purposes  or  not ;  and  the  Manchester  Library 
case  was  decided  on  the  former.  There  is,  therefore,  no  deliberate  de- 
cision that  a  society  like  the  London  Library  is  within  the  provisions 
of  the  act 

[  Talfourdy  J.     This  is  a  joint-stock  circulating  library.] 

Again  :  it  cannot  be  said  that  the  society  was  supported  by  volun- 
tary contributions,  since  the  members  had  to  pay  a  regular  subscrip- 
tion. In  the  next  place,  even  supposing  this  to  be  a  society  within  the 
meaning  of  the  act,  it  cannot  be  said  that  the  premises  were  occu- 
pied by  it  for  the  transaction  of  its  business  or  for  carrying  into  effect 
its  purposes.  In  Purvis  v.  Traill,  3  Exch.  Rep.  344 ;  s.  c.  18  Law  J.  Rep.. 
(n.  s.)  RL  C.  57,  a  society  which  was  in  the  babit  of  letting  its  prem- 
ises for  meetings  and  exhibitions  was  held  not  to  be  within  the  act 
In  the  report  of  the  argument  of  that  case  in  the  Exchequer  Reports, 
Parke,  B.,  says,  "  Suppose  the  society  had  converted  two  thirds  of  their 
premises  into  butchers'  and  bakers'  shops,  would  they  not  be  liable  to 
be  rated,  notwithstanding  they  expended  the  profits  in  the  purchase 
of  globes  and  astronomical  instruments  ?  The  section  must  mean 
occupied  exclusively  for  the  purposes  of  the  society." 

[Jervisy  C.  J.  The  proper  course  in  this  case  would  have  been  for 
the  trustees  to  appeal  on  the  ground  of  the  rate  being  too  large,  and 
then  the  society  might  have  been  rated  separately  for  the  part  of  the 
premises  occupied  by  itself.] 

It  cannot  be  said  that  the  occupation  by  the  three  societies,  which 
had  not  been  certified  to  be  within  the  act,  could  be  deemed  an  occu- 
pation by  the  London  Library  under  the  act 

Crowder,  for  the  appellants.  The  appellants  rely  upon  the  cases 
of  the  Birmingham  Library  and  the  Manchester  InstUtUion,  which  are 
preci^ly  in  point 

[Jervis,  C.  J.  As  I  understand  my  brother  Channell's  argument,  he 
submits  that  3%e  Queen  v.  Brandt  overturns  or  qualifies  those  cases. 

CrtsswelL,  J.  But  the  purposes  of  the  society,  in .  the  present 
case,  are  for  the  good  of  others  as  well  as  of  members.] 

With  respect  to  the  question  as  to  the  occupation.  The  objection 
raised  is,  that  the  society  does  not  occupy  the  whole  of  the  building 
for  its  own  purposes.  But  the  building  is  used  for  no  other  purposes 
than  such  as  come  within  the  act,  for  it  is  found  in  the  case  that  the 
three  other  societies  were  literary  and  scientific 

[Jervis,  C.  J.     The  other  societies  are  surely  not  part  of  the  busi- 
ness of  the  society.]  • 
vx)L.  v.                       34 
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In  Purvis  v.  Trailly  the  meaning  of  the  decision  seems  to  be  that 
the  poor  rates  are  not  to  be  deprived  of  contributions  when  the  prem- 
ises are  occupied  for  purposes  which  pervert  the  intention  of  the 
legislature. 

Jervi^,  C.  J.  I  trust  that  this  society  may  long  flourish  and  be 
able  to  pay  its  poor  rates.  I  am  of  opinion  that  the  respondents  are 
entitled  to  the  judgment  of  the  court  The  case  is  governed  by  ex- 
press authority.  The  question  is,  whether  the  society  mted  is  within 
the  act  of  Parliament  Whatever  we  might  be  inclined  to  think  as 
to  the  question  whether  this  is  a  society  supported  by  voluntary  con- 
tributions, we  seem  to  be  concluded  by  the  Birmingham  Case,  the  de- 
cision of  which  was  adopted  in  the  Manchester  Case^  that  an  associa- 
tion like  this,  to  which  the  members  contributed  an  annual  subscrip- 
tion, is  within  the  statute.  It  is  better  to  decide  according  to  those 
authorities  than  to  speculate  as  to  the  construction  of  the  act  With 
respect  to  the  second  point,  the  case  comes  within  the  authority  of 
Purvis  y.  Traill^  where  Parke,  B.,  said  that  the  occupation  must  be 
exclusively  for  the  purposes  or  business  of  the  society.  We  are  met, 
therefore,  by  authority  on  both  points,  and  it  would  be  suf&cient  to 
stop  there  but  for  the  question  of  amendment  Now,  we  are  not 
entitled  to  examine  into  the  objects  of  the  occupying  societies.  The 
whole  of  the  house  must  be  taken  to  be  occupied  by  the  London  Li- 
brary, and  they  must  make  out  their  exemption.  la  order  to  claim 
the  exemption,  they  must  occupy  the  premises  for  the  transaction  of 
the  business  of  that  society  which  is  liable  as  occupying.  It  is  urged 
that  this  is  a  hardship  on  the  society ;  but  the  answer  is,  that  if  they 
wish  to  be  exempt,  they  should  leave  unoccupied  that  part  which  they 
now  let,  or  get  more  rent  for  it,  so  as  to  cover  the  rates. 

Cresswell,  J.     I  also  think  that  the  respondents  are  entitled  to 

i'udgment  According  to  the  decided  cases,  this  is  a  society  estab- 
ished  for  the  purposes  of  literature,  and  supported,  in  part  at  least, 
by  annual  voluntary  contributions.  But  it  appears  that  the  society 
occupies  a  house,  a  portion  of  which  is  occupied  by  other  societies. 
It  may  be  that  those  are  societies  for  literary  or  scientific  purposes, 
but  the  purposes  of  those  societies  are  not  the  purposes  of  this  one. 

Williams,  J.  I  am  of  the  same  opinion.  It  appears  the  appel- 
lants claim  exemption  from  the  rates  on  the  ground  that  they  are  a 
society  established  for  literary  purposes  under  the  statute.  Assuming 
that  they  are  so,  it  remains  to  be  inquired  whether  the  premises  are 
occupied  for  the  transaction  of  the  business  of  the  society.  The 
facts  show  that  they  do  not  occupy  solely  for  that  purpose.  The  case 
in  the  3  Elxch.  Rep.,  appears  to  be  completely  in  point;  but  this  case 
does  not  want  any  authority  for  its  decision. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  Whatever  mifi^ht 
have  been  my  opinion  as  to  this  society  being  within  the  act,  I  fed 
myself  bound  by  the  authoiities.     Therefore,  the  appellants  have  ful- 
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filled  the  first  condition  for  claiming  exemption,  but  hare  failed  in 
fulfilling  the  second.  We  must  take  the  case  as  if  tha  other  societies 
occupied,  not  for  the  transaction  of  the  business  of  this  society,  but 
for  the  purpose  of  gaining  it  the  rent. 

Decision  far  the  respondents, 

Channellf  Serj.,  prayed  for  a  decision  as  to  the  costs.  The  Ck>urt 
of  Queen's  Bench  has,  in  such  cases,  given  full  costs,  to  be  taxed  by 
the  officer.  Coleridge,  J.,  said,  in  a  case  in  that  court,  that  they 
should  be  indemnifying  costs. 

Jervis,  C.  J.     Let  the  officer  inquire  in  the  other  courts,  as  it  is 

important  to  have  conformity  in  the  practice.     There  will  also  be 

judgment  to  amend  the  rate.  .  .  ... 

Judgment  accordvngly. 


Cross  t;.  Seaman.^ 

Baster  Tenn,  May  2,  1851. 

Costs —  Suggestion —  London  County  Court  Act,  10  4*  11  Vict  c.  71, 
s.  115  —  Claim  for  more  than  20/.  —  Tender  to  Part  —  Verdict  re^ 
duced  under  20/. 

The  London  Small  Debts  Act,  10  &  11  Vict  c.  71,  s.  113,  deprires  the  plaintiff  of  costs  wher» 
he  does  not  recover  more  than  201.:  — 

» 

JBddy  not  to  deprive  the  plaintiff  of  costs  where  the  verdict  is  reduced  to  a  sum  under  M, 
only  by  a  tender,  bat  which,  with  the  amount  tendered,  is  not  less  than  20/. 

In  this  action,  which  was  tried,  before  Maule,  J.,  at  the  London 
sittings,  in  Easter  term,  1851,  the  plaintiff  claimed  26/.  The  defendant 
pleaded  as  to  7/.  15^.  a  tender  of  that  amount,  and  other  pleas  as  to 
the  rest.     The  plaintiff  had  a  verdict  for  18i  6s, 

Brewer  now  moved  for  a  rule  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  his  costs  under  the  city  of  London  County  Court  Act, 
10  &  11  Vict  c.  71,  8. 115. 

[JerviSj  C.  J.  This  is  an  action  to  recover  18/.  65.,  plus  7/.  155.,  and 
is  like  the  case  of  Turner  v.  Berry,  1  L.  M.  &  P,  744 ;  s.  c.  20  Law 
X  Rep.  (n.  s.)  Exch.  89 ;  1  Eng.  Rep.  501. 

Cresstvell,  J.  Could  not  the  plaintiff  sue  for  the  whole  26/.,  though 
there  had  been  a  tender  of  part  ?  Was  he  not  entitled  to  recover 
26/.  ?]  . 

He  .cannot  be  said  to  have  been  entitled  to  recover  26/.  If  the 
"whole  sum  of  26/.  had  been  tendered,  he  could  not  have  succeeded  in 
the  action  at  alL 

Jervis,  C.  J.     A  verdict  has  been  found  for  the  plaintiff  for  less 

1  20  Law  J.  Rep.  (n.  s.)  C.  P.  177.    15  Jur.  SISL 
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than  20/.,  but  this  action  is  not  one  in  which  a  plaint  might  have 
been  brought  ig  the  county  court  If  the  plaintiff  had  abandoned  all 
his  claim  but  20/.,  the  defendant  might  have  applied  his  tender  to 
a  portion  of  that  amount.     I  think,  therefore,  the  rule  ought  to  be 

T^i^^d'  Rule  refused. 


Doe  d.  Richards  v.  Lewis,  and  Richards  v.  Lewis.^ 

Easter  Yacation,  May  9  and  10,  1851. 

Deed —  Voluntary  Conveyance  —  27  Eliz.  c.  4 —  Search  —  Declara^ 

lions  of  Contents  —  Fraud. 

A  deed  ezecated  bv  S.,  in  contemplation  of  marriage,  without  the  knowledge  of  the  fotora 
hosband,  hj  which  S.  gave  herself  an  estate  for  li&  in  certain  leaseholds,  with  remainder 
to  R.  M^  a  son  by  a  former  marriage,  and  remainder  over  to  an  illegitimate  son,  is  not 
avoided  by  the  marriage,  under  the  27  Eliz.  c.  4,  the  husband  not  taking  as  a  purchaser. 

Quaere^  whether  the  deed  would  have  been  bad,  if  it  had  been  found  as  a  fact  that  it  was  m> 
tended  as  a  fraud  upon  the  marital  rights  of  the  husband. 

The  deed  was  delivered  to  T.,  with  instmctions  not  to  give  it  up  to  any  one  bnt  8.  and  R.  M. 
together,  and  it  was  given  up  by  T.  to  S.  and  R.  M.  many  years  after.  P.  and  B.  were  the 
trustees  named  in  it.  At  S.  s  death  the  deed  was  not  found  on  her  premises,  but  no  proper 
search  in  the  repositories  of  the  trustees  was  proved : — 

J9e2tf,  that  the  deed  was  intended  to  be  operative,  but  that  the  search  was  insufficient  to  let  in 
secondary  evidence :  — 

Hdd^  also,  that  declarations  made  by  S.  as  to  the  contents  of  the  deed  were  not  admissible  as 
cutting  down  her  title :  — 

Hdd^  also,  that  a  voluntary  deed,  not  actually  fraudulent,  by  which  husband  and  wife  settled 
the  wife's  chattel  interest  on  R.  M.,  is  not  avoided,  under  the  27  Eliz.  c.  4,  by  a  mortgage 
made  by  the  widow  surviving  her  husband, — commenting  on  BurreCs  Gue,  6  Rep.  72. 

These  were  two  actions  brought  to  try  the  title  to  certain  lease- 
hold property  in  Glamorganshire.  The  first  was  an  action  of  eject- 
ment, tried  at  the  Monmouthshire  Spring  assizes,  1851,  before  Tal- 
fourd,  J.,  in  which  there  was  a  verdict  for  the  lessor  of  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict 
for  the  defendant. 

The  second  case  was  an  action  of  detinue  for  deeds  relating  to  the 
same  property,  and  was  tried,  at  the  Glamorganshire  Spring  assizes, 
1851,  held  at  Swansea,  before  Williams,  J.,  and  in  this  action,  also, 
the  plaintiff  had  a  verdict 

The  following  facts,  among  others,  were  established  by  evidence  at 
the  trials :  The  property  in  question  was  the  remainder  of  .a  term 
bequeathed  by  Mr.  Joseph  to  his  wife  Catherine  at  his  decease,  in  1826. 
Catherine  Joseph  had  previously  been  married  to  a  person  named 
Morgan,  by  whom  she  had  a  son  named  Rhys  Morgan.  She  had 
also  had  an  illegitimate  son,  named  Llewellyn  Jenkins,  before  her 
marriage  with  Morgan. 

1  20  Law  J.  Rep.  (n.  b.)  C.  P.  177.    15  Jur.  512. 
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In  the  month  of  May,  1829,  after  the  decease  of  M^  Joseph,  Cath- 
erine, his  widow,  in  contemplation  of  marriage  with  tfae  Rev.  D.  Sann- 
ders,  went,  without  his  knowledge,  from  JV&rthyr  Tydvil,  where  she 
resided,  to  a  Mr.  Williams,  an  attorney  at  Swansea,  and  there  exe- 
cuted a  deed,  by  which  she  conveyed  the  property  to  Rhys  Morgan  for 
life,  with  remainder  over  to  Llewellyn  Jenkins.  Mrs.  Joseph  delivered 
the  deed  to  Mr.  Thomas,  with  instructions  to  give  it  up  only  to  her- 
self and  Rhys  Morgan  together,  and  she  married  Saunders  a  few  days 
afterwards,  but  he  never  was  aware  of  the  existence  of  the  deed. 

On  the  20th  of  March,  1837,  Mr.-  Saunders  and  his  wife  made  a 
settlement,  by  which  the  residue  of  the  terms  was  conveyed  to  How- 
ard in  trust  for  Saunders  and  his  wife  and  the  survivor  for  life,  with 
remainder  for  Rhys  Morgan  absolutely. 

By  a  deed  of  the  4th  of  November.  1837.  Rhys  Morgan  directed 
Howard  to  stand  possessed  of  the  leaseholds  in  trust  for  himself  for 
life,  with  remainder  unto  Emma,  his  wife ;  and  in  case  Morgan  should 
leave  his  wife  surviving  without  issue,  (which  events  happened,)  the 
trustee  was  to  assign  to  such  persons  as  Emma  should  by  deed 
appoint 

In  March,  1841,  Rhys  Morgan  died,  and  in  the  same  year  his 
widow,  Emma,  married  T.  Richards,  the  lessor  of  the  plaintiff  in  the 
ejectment,  and  plaintiff  in  the  action  of  detinue. 

On  the  18th  of  December,  1840,  Catherine  Saunders  mort^ged  the 
premises  to  the  defendant  Lewis. 

By  her  will,  Mrs.  Saunders  left  her  real  and  personal  property  in 
equal  moieties  to  her  son  Llewellyn  Jenkins  and  to  Rees  WilliamS| 
and  they,  by  a  deed  of  the  22d  of  July,  1843,  assigned  the  premises 
in  question  to  the  defendant  Lewis.  Mrs.  Saunders  died  in  May, 
1841. 

At  the  trial  of  the  ejectment,  Mrs.  Williams  was  called  to  prove 
that  she  had  some  conversation  with  Mrs.  Saunders  about  going  to 
Swansea  before  her  marriage  to  execute  the  deed.  The  evidence  was 
objected  to,  but  admitted  by  the  learned  judge,  and  the  witness  stated 
that  Mrs.  Saunders  had  told  her  that  she  had  been  to  Swansea  settling 
with  her  son  Rhys  Morgan,  and  showed  something  like  a  deed  with 
two  seals. 

Mr.  Thomas  was  examined  as  a  witness,  and  said  that  he  had  had 
the  deed  of  1829  in  his  possession  from  1829  to  1841,  when  he  gave  it 
up  to  Mr.  Saunders  in  the  presence  of  Rhys  Morgan.  No  trace  of 
the  deed  was  discovered,  though  the  premises  of  Mrs.  Saunders  were 
duly  searched  for  it  It  appeared  that  Mr.  Rees  Williams  and  Mr. 
Bruce  Pryce  were  the  trustees  named  in  the  deed  of  1829.  Mr.  Pryce 
stated  that' he  had  never  heard  of  the  deed  till  a  short  time  before  the 
trial,  but  no  sufficient  search  was  shown  on  the  premises  of  the  other 
trustee  who  was  dead.  The  draft  of  the  deed,  which  was  found  in 
the  office  of  Williams  the  attorney  at  Swansea,  was  offered  in  evi- 
dence, but  withdrawn. 

At  the  trial  of  the  action  of  detinue,  the  declarations  of  Mrs.  Saun- 
ders to  Mrs.  Williams  were  offered  in  evidence  for  the  defendant,  but 
the  learned  judge  rejected  them  as  not  being  declarations  cutting 

34* 
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down  Mr.  Saunders's  title.  Mrs.  Williams,  however,  proved  the  exist- 
ence df  the  deed.  Mr.  Thomas  proved  giving  it  back  to  Mrs.  Saun- 
ders, and  that  Bruce  Pryce  and  Rees  WiUiams  were  the  trustees.  A 
sufficient  search  in  the  house  of  Mrs.  Saunders  was  proved.  Bruce 
Pryce  stated  that  he  had  never  heard  of  the  deed  till  a  short  time 
before  the  trial.  It  was  shown  that  Rees  Williams,  the  other  trustee, 
was  dead ;  and  a  son  of  his  was  called,  but  as  he  was  not  executor 
of  his  father,  and  had  not  lived  with  him  in  his  latter  years,  the  learned 
judge  refused  to  take  his  evidence,  and  declared  himself  not  satisified 
as  to  the  searches.  He,  however,  proceeded  to  take  secondary  evi- 
dence of  the  deed,  to  be  used  in  case  it  should  be  held  that  he  was 
wrong  in  holding  the  searches  to  be  insufficient 

The  draft  of  the  deed  found  in  the  office  of  Williams,  the  attorney 
at  Swansea,  was  produced  and  proved  to  be  in  the  handwriting  of  a 
person  who  was  in  the  habit  of  drawing  drafts  for  Williams.  The 
learned  judge  refused  to  admit  it 

The  attorney's  bill  book  was  produced,  and  there  was  found  in  it 
an  entry  of  the  charges  for  drawing  the  deed  and  for  attending  at  the 
execution  of  it  The  handwriting  of  the  receipt  at  the  foot  of  the 
bill  was  proved  to  be  that  of  the  attorney.  The  learned  judge 
admitted  that  evidence. 

Keatiiiff  (April  23, 1851)  obtained  a  rule  nUi  in  the  ejectment  case, 
calling  on  the  lessor  of  the  plaintiff  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  or  verdict  for  the  defendant 
entered,  and  a  similar  rule  nisi  in  the  action  of  detinue  or  for  a  new 
trial. 

An  affidavit  was  made  on  behalf  of  the  defendant,  by  his  attorney, 
to  the  effect  that  the  fact  of  the  deed  of  1829  having  been  made  had 
only  come  to  bis  knowledge  a  few  days  before  the  trial,  and  that  he 
was  not  aware  who  were  the  trustees  under  that  deed  till  the  assizes 
had  commenced,  and  that  he  was  taken  by  surprise  on  finding  the 
necessity  for  proving  the  search. 

The  court  directed  that  both  rules  should  be  argued  before  they 
gave-  judgment 

Alexander  and  J.  Gray  (May  9)  showed  cause  for  the  lessor  of  the 
plaintiff  in  the  ejectment  The  deed  of  1829  was  a  voluntary  con- 
veyance, and  a  fraud  upon  the  marital  rights  of  Saunders,  and  he 
was  a  purchaser,  against  whom  such  conveyance  was  void.  The 
circumstances  of  the  case  show  also  that  it  was  never  intended  to 
operate  as  a  deed.  In  consequence  of  the  marriage,  after  the  making 
of  the  deed,  nothing  passed  by  it,  and,  moreover,  it  was  never  deliv- 
ered at  all.  Then  the  deed  of  1837  was  not  a  voluntery  deed  under 
the  27  Eliz.  a  4.  In  the  first  place,  the  deed  of  1829  having  been 
executed  before  and  in  contemplation  of  marriage,  and  without  the 
privity  of  the  husband,  was  void  as  against  him.  The  authorities 
establishing  this  point,  of  which  the  chief  one  is  Howard  v.  Hooker^ 
2  Eep.  Ch.  81,  are  collected  in  Powell  on  Mortgages,  p.  719. 

[  Talfourdy  J.  Is  there  any  case  in  which  such  a  deed  has  been  held 
void  at  law  ?] 
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There  is  not  such  a  case  in  the  books ;  but  if  the  contract  be  fraud- 
ulent, surely  it  must  be  void  according  to  the  ordinary  principles  of 
common  taw. 

[  Gresswellj  J.  It  must  be  admitted  that  the  property  passed  imme- 
diately.] 

Perhaps  the  deed  was  fraudulent  ab  iniiio.  It  was  a  question  for 
the  jury  to  say  whether  it  was  a  colorable  deed  or  not  If  no  mar* 
riage  had  taken  place,  and  Mr.  Joseph  had  afterwards  conveyed  for  a 
good  consideration,  the  deed  of  1829  would  have  been  void  as  against 
the  purchaser.  In  the  next  place,  there  was  no  delivery  of  the  deed, 
and  nothing  to  show  that  it  was  intended  to  have  a  legal  operation. 
The  case  of  Hope  v.  Harman^  11  Jur.  1037,  will  be  cited  to  show 
that  it  may  be  presumed  that  the  deed  was  delivered ;  but  in  that 
case  the  deed  itself  was  produced,  and  there  is  not  here,  as  there  was 
in  that  case,  good  ground  for  a  fair  presumption  that  there  was  a 
delivery  either  to  the  party  or  to  the  trustees.  The  delivery  by  Mrs. 
Joseph  to  Thomas  was  the  delivery  of  an  escrow  only. 

[  Taffourdj  J.  In  the  attorney's  book  of  charges,  there  was  a  charg^e 
for  attending  at  the  execution  of  the  deed.] 

That  would,  surely,  be  insufficient  to  prove  the  delivery. 

[Cresswellj  J.  The  instrument  is  not  a  deed  till  it  is  delivered. 
Execution  consists  in  signing,  sealing,  and  delivering.  Delivery  is 
only  a  solemn  statement  by  the  party  to  the  effect  —  "This  is  my 
deed."  That  point  is  expressly  decided  in  i)oe  d.  Gamons  v.  Knight^ 
5  B.  &  C.  671 ;  s.  c.  4  Law  J.  Rep.  K  B.  161.] 

In  that  case,  and  in  Shep.  Touch,  c.  4,  p.  58,  the  rules  with  regard  to 
the  delivery  of  deeds  are  laid  down ;  and  it  cannot  be  said  that  the 
delivery  to  Thomas  was  of  a  kind  which  is  recognized  by  those  rules  to 
be  valid.  The  deed  here  was  handed  over  by  Mrs.  Joseph  to  Thomas, 
for  safe  custody,  and  to  be  held  till  he  should  be  called  on  to  deliver 
it  to  her  and  Rhys  Morgan  together ;  and  there  was  no  intention  that 
it  should  be  delivered  either  to  the  trustees  or  the  parties.  Then, 
lastly,  as  to  the  deed  of  1837,  the  defendant  is  not  entitled  to  say  that 
it  is  a  voluntary  deed,  void  as  against  a  purchaser  under  the  27  Eliz. 
c.  4,  according  to  the  rule  laid  down  in  BurrePs  Case^  6  Rep.  72. 

Keating'  was  not  called  upon  by  the  court  to  support  his  rule  in 
the  ejectment  case. 

Cliilton  and  PuUingj  May  9  and  10,  showed  cause  against  the  rulen»j 
in  the  action  of  detinue.  The  grounds  on  which  the  rule  nisi  to  enter 
a  verdict  for  the  defendant  or  for  a  new  trial  was  granted  are,  that  the 
secondary  evidence  of  the  deed  was  rejected,  that  the  declarations  of 
Mrs.  Saunders  were  not  admitted,  and  that  the  deed  of  1837  was 
avoided  by  the  mortgage  of  1840. 

[  Williams^  J.  As  to  the  rejection  of  Mrp.  Saunders's  declarations, 
I  meant  to  rule  that  nothing  which  she  said  to  Mrs.  Williams  would 
be  evidence  to  establish  the  fact  that  she  had  been  to  Swansea  to  exe- 
cute the  deed.  But  I  did  not  mean  to  rule  that,  if  the  deed  was 
proved  to  exist,  she  could  not  have  proved  the  contents.] 
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With  respect  to  the  secondary  evidence,  the  learned  judge  was  right 
in  rejecting  it,  because,  as  the  de^d  was  a  conveyance  to  trustees,  and 
they  would  be  entitled  to  the  custody  of  it,  it  was  necessary  to  show 
a  search  in  the  custody  of  the  trustees.  Cruise  v.  Clancy,  6  Irish  Eq. 
Rep.  552,  per  Sir  E.  Sugden.  But,  supposing  that  the  delivery  of  the 
deed  of  1829  is  to  be  presumed,  and  that  the  secondary  evidence  of 
its  contents  was  admissible,  still  it  was  void  both  at  law  and  in  equity. 

[JerviSj  C.  J.  The  case  cited  as  Douglas  v.  Ward,  1  Ch.  Ca.  99, 
shows  that  a  purchaser  under  a  settlement  made  in  consideration  of 
an  intended  marriage  is  within  the  27  Eliz. ;  but  a  purchaser  under  a 
post-nuptial  settlement  is  not  within  the  statute,  unless  it  was  made 
in  pursuance  of  articles  entered  into  before  marriage,  for  one  voluntary 
conveyance  cannot  defeat  another.] 

The  law  says  that,  on  marriage,  the  wife's  chattels  real  vest  in  the 
husband. 

[Jervis,  C.  J.  The  husband  takes  as  a  purchaser,  where  there  is  a 
settlement ;  where  there  is  not,  he  takes  by  operation  of  law.] 

The  case  of  Bowes  v.  The  Countess  of  Strathmore^  2  Bro.  C.  C.  350, 
shows  that  a  secret  settlement  in  contemplation  of  marriage  is  gen- 
erally bad.  BuUer,  J.,  says  there,  "  No  question  it  is  fraudulent  if  the 
wife  holds  out  that  there  is  no  settlement,  even  although  it  be  in  favor 
of  a  child."  Howard  v.  Hooker^  2  Rep.  Ch.  81,  and  Draper's  Case,  2 
Free.  C.  C.  32,  are  to  the  same  effect  Tlwmas  v.  Brennan,  15  Law 
J.  Rep.  (n.  s.)  Chanc.  420^  is  also  in  point  Rhys  Morgan  was  an 
equitable  quasi  tenant  in  tail,  and  therefore,  as  he  was  a  party  to  the 
deed  of  1837,  the  deed  of  1829,  even  if  valid  in  its  inception,  was 
barred  by  that  of  1837. 

[  Williams,  J.  This  is  an  important  point  It  is  settled  that,  when 
the  interest  in  a  chattel  is  such  as  would  have  amounted  to  an  estate 
tail  with  respect  to  a  freehold,  the  absolute  interest  in  the  chattel 
passes.  But  as  the  legal  estate  was  given  to  trustees,  the  question 
does  not  arise  here,  but  in  equity.] 

The  deed  of  1837  constituted  a  bona  fide  purchase  for  a  valid  con- 
sideration, and  was  good  against  any  subsequent  purchaser;  and  the 
deed  of  1829  could  be  at  any  time  defeated  by  a  conveyance  to  a 
purchaser  for  value.  Scot  v.  Bell,  2  Lev.  70.  Fitzmaurice  v.  Sadleir^ 
9  Irish  Eq,  Rep.  595.  The  deed  of  1829  being  fraudulent,  a  court  of 
equity  would  relieve  against  it.  England  v.  Downs,  2  Beav.  522 ; 
s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  313.  The  doctrine  of  equity  as  to 
marital  rights  must  be  taken  notice  of  by  the  courts  of  common  law. 

Keating,  Grove,  and  Phipson,  in  support  of  the  rule. 

[The  court  called  on  them  to  direct  their  attention  first  to  the  ques- 
tion of  search.] 

All  the  legitimate  and  natural  depositories  were 'exhausted,  except 
that  of  the  deceased  trustee.  But  there  was  no  evidence  to  show  that 
the  deed  had  ever  been  brought  to  the  notice  of  the  trustees.  The 
surviving  trustee  stated  that  he  was  not  aware  of  the  existence  of  the 
deed.  All  the  circumstances  negative  the  probability  of  the  deed  be- 
ing in  the  custody  of  the  deceased  trustee.     A  reasonable  search  is  all 
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that  is  necessary.  Although  when  there  is  no  evidence  of  a  docu- 
ment having  been  in  the  possession  of  any  one,  it  is  necessary  to  show 
that  search  has  been  made  in  all  probable  places,  the  case  is  different 
where  the  document  has  been  shown  to  be  in  a  particular  possession ; 
and  every  case  must  depend  on  its  own  circumstances.  Gully  v.  The 
Bishop  of  Exeter,  4  Bing.  290 ;  s.  c.  5  Law  J.  Rep.  C.  P.  178.  The 
King  V.  PiddlehifUony  3  B.  &  Ad.  460 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  AL 
C.  43.  The  King  v.  The  Inhabitants  of  Morton,  4  M.  &  S.  48.  In  the 
next  place,  the  declarations  of  Mrs.  Saunders  were  admissible.  Since 
Slaiterie  v.  Pooley,  6  Mee.  &c  W.  664 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
£xcb.  8,  the  declarations  of  a  party,  even  if  they  relate  to  written  doc- 
uments,  are  admissible  if  they  arc  in  derogation  of  title.  Next,  the 
deed  of  1837  was  a  voluntary  conveyance  under  the  stat  of  27  Eliz. 
and  the  rule  in  BurrePs  Case,  and  was  not  goyd  against  the  mortga- 
gee under  the  deeds  of  1840.  BurrePs  Case,  which  is  approved  of  in 
iVarburton  v.  Loveland,  6  Bligh,  N.  R.  30,  shows  that,  to  bring  a  case 
under  the  stat  of  Eliz.,  it  is  not  necessary  that  the  two  couA^eyances 
should  be  made  by  the  same  person.  The  deed  of  1837,  therefore, 
should  not  prevail  over  the  mortgage. 

Jervis,  C.  J.  The  court  thought  it  convenient  that  these  two  cases 
should  be  argued  before  giving  judgment ;  but  now  that  it  has  heard 
the  arguments,  the  points  raised  in  the  latter  case  have  become  quite 
distinct  from  the  others.  My  brother  Cresswell,  who  has  been  obliged 
to  leave  the  court,  has  requested  me  to  express  his  concurrence  in  the 
judgment  which  we  are  about  to  pronounce.  It  will  be  convenient 
to  dispose  of  the  ejectment  first,  because  in  that  case  it  is  unnecessary 
to  express  an  opinion  as  to  the  voluntary  settlement  of  1837.  The 
facts  appear  to  be,  that  Mrs.  Joseph,  in  May,  1829,  being  about  to 
marry  Mr.  Saunders,  executed  a  deed  which  must  be  taken  to  be  a 
deed,  by  which  she  gave  herself  an  estate  for  life,  with  remainder  to 
her  son  Rhys  Morgan  and  his  children,  and  remainder  over  to  Llewel- 
lyn Jenkins,  because  we  must  take  the  effect  of  the  deed  as  stated  to 
us  by  my  brother  Talfourd.  We  must  take  it,  then,  that  when  Mrs. 
Saunders  married,  in  1829,  she  had  an  estate  for  life,  and  that  only,  if. 
Saunders  was  not  a  purchaser  under  the  statute.  Now,  there  is  noth- 
ing to  show  that  a  husband  acquiring  an  estate  by  marriage  is  a  pur- 
chaser. He  takes  by  operation  of  law  in  consideration  of  what  he 
has  done  in  marrying.  I  apprehend,  therefore,  that  he  is  not  a  pur- 
chaser under  the  statute  so  as  to  avoid  the  previous  deed.  It  was 
ingeniously  argued  by  Mr.  Pulling  that  the  deed  of  1829  conferred  a 
gva^i  estate  tail  on  Rhys  Morgan,  which  was  effectually  barred  by  the 
deed  of  1837 ;  but  it  must  be  remembered  that  the  legal  estate  was 
outstanding  in  the  trustees  of  the  deed  of  1829.  We  need  not,  there- 
fore, embarrass  ourselves  further  as  to  the  ejectment.  When  Mrs. 
Saunders  proposed  to  mortgage,  she  mortgaged  only  what  she  herself 
bad ;  and,  therefore,  we  think  that,  in  the  ejectment,  the  defendant  is 
entitled  to  a  rule  absolute  to  enter  a  nonsuit. 

As  to  the  action  of  detinue,  we  do  not  think  we  ought  to  enter  into 
the  consideration  of  the  validity  of  the  deed  of  1829.     As  to  the 
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question  of  search,  it  seems  to  me  that  the  search  which  was  made 
was  not  sufficient.     It  is  true  that,  in  each  case,  the  quality  and  quan- 
tity of  search  requisite  depends  upon  the  circumstances.     Here,  Mrs. 
Saunders  made  the  deed  with  the  knowledge  of  her  son,  but  wished 
to  keep  it  secret  from  her  husband     It  was  her  interest  and  her  son's 
that  the  deed  should  be  handed  to  the  trustees.     At  her  death,  it  was 
not  found  on  her  premises ;  and  we  must,  therefore,  assume  either  that 
she  destroyed  it,  which  we  cannot  do,  or  that  she  gave  it  to  the  trus- 
tees.  I  think,  therefore,  that  the  proper  repositories  were  not  exhausted, 
so  as  to  render  secondary  evidence  admissible.     Another  ground  for  a 
new  trial  insisted  upon  was,  that  the  declarations  of  Mrs.  Saunders, 
with  respect  to  an  act  which  she  had  done,  were  rejected.     Now,  if 
she  had  made  an  express  declaration,  saying  that  she  had  given  a  life 
estate  to  herself,  with  remainder  to  her  son,  that  would  not  have  been 
sufficient ;  for  so  far  from  fititting  down  her  estate,  it  would  have  been 
enlarging  it  as  against  her  husband.   Then  it  is  said  by  the  defendants 
that,  even  if  the  deed  of  1829  cannot  be  relied  on,  the  mortgage  de- 
feats the  voluntary  deed  of  1837.     But  I  apprehend  that  is  not  so. 
I  think  Burrets  Uase  is  misunderstood,  and  does  not  apply.    If  there 
was  no  life  estate  before  the  marriage,  Mr.  Saunders,  by  the  marriage, 
got  the  absolute  estate,  and  was  entitled  to  the  receipt  of  the  profits. 
If  nothing  had  been  done,  Mrs.  Saunders,  at  her  husband's  death, 
would  have  had  the  same  interest     The  question  then  arises,  whether 
the  deed  of  1837  made  a  complete  alteration  of  the  joint  interest. 
Was  the  husband  doing  an  act  by  which  he  intended  to  divest  the 
right  of  his  wife  ?     The  fact  of  her  being  a  party  to  the  deed  makes 
no  difference.     The  deed  completely  alters  the  joint  interest,  and  gives 
the  right  of  survivorship,  qualified  with  a  remainder  over.    But  it  is 
said  that  the  deed  has  not  this  effect,  because  it  was  voluntary.     But 
it  must  be  observed  that,  when  BurreCs  Case  wa^  decided,  the  court 
had  not  held  that  mere  voluntariness  made  a  deed  fraudulent.     The 
eminent  reporter  in  that  case  says,  "I  acquainted  Popham,  C.  J., with 
this  resolution,  and  he  allowed  well  of  it,  and  said  it  was  well  done 
to  construe  the  act  in  suppression  of  fraud ;  and  (as  he  told  me)  it  was 
adjudged  before  him  and  his  companions,  justices  of    the  King's 
Bench,  that  where  a  man  in  a  secret  manner  ipade  an  estate  to  the 
use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to  defraud  a  pur- 
chaser to  whom  he  intended  to  sell  the  land,  that  in  such  case,  if  the 
fraud  be  proved  in  evidence,  or  confessed  in  pleading,  the  purchaser 
should  avoid  the  estate."    Now,  the  resolution  in  BurrePs  Case  applied 
to  fraud  in  fact    There  is  that  broad  distinction  between  BurrePs  Case 
and  a  case  of  fraud  in  law.     It  therefore  seems  to  me  that  the  act 
was  well  done  by  the  husband  to  alter  the  nature  of  the  joint  estate. 
But  as  it  is  admitted  that  there  was  a  surprise  as  to  the  first  deed, 
we  think  there  should  be  a  new  trial  in  the  action  of  detinue  upon 
payment  of  the  costs. 

Williams,  J.  I  am  of  the  same  opinion.  In  Doe  v.  Levns^  I 
think  the  deed  of  1829  was  satisfactorily  established  in  evidence,  and 
was  operative  to  nullify  the  deed  of  1837.     As  to  the  deed  of  1829 
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being  fraudulent,  and  made  to  cheat  the  husband,  no  proposition  was 
made  to  treat  the  question  as  one  of  fraud,  in  point  ol  fact,  to  be  dis- 
posed of  by  the  jury;  and  it  is  unnecessary  to  give  an  opinion  wheth- 
er it  would  have  been  bad  if  the  jury  had  found  that  it  was  intended 
to  be  a  fraud  on  the  marital  rights  of  the  husband.  In  the  case  of 
Richards  v.  Lewis^  no  evidence  was  given  that  the  proper  reposito- 
ries had  been  searched.  To  the  judge,  who  had  no  means  6f  infor- 
mation except  legal  evidence,  it  seemed  not  improbable,  on  the  facts 
proved,  that  the  deed,  which  was  not  found  on  Mrs.  Saunders's  prem- 
ises, was  in  the  proper  place  of  deposit  I  therefore  think  that  it  is 
impossible  to  doubt  that  there  was  not  a  satisfactory  exhaustion  of 
the  means  of  discovering  the  deed.  As  to  the  rejection  of  evidence, 
Mr.  Grove  contended  at  the  trial,  in  the  widest  way,  that  the  dec- 
larations of  Mrs.  Saunders  were  admissible.  I  did  not  negative 
the  general  proposition.  He.says  he  could  have  shown  that  she  had 
made  a  declaration  that  she  had  executed  a  deed,  by  means  of  which 
the  interests  of  her  son  Rhys  Morgan  were  safe.  But  the  plaintiff'  had 
satisfactorily  proved  his  title  by  the  deed  of  1837;  and  suppose 
nothing  else  had  been  proved  on  the  other  side  but  the  statements  of 
Mrs.  Saunders,  is  it' possible  that,  if  the  jury  had  found  against  the 
plaintiff,  the  verdict  would  have  stood  ?  It  is  said  that  the  declara- 
tion was  evidence,  on  the  ground  of  its  cutting  down  Mrs.  Saunders's 
title ;  and  no  doubt,  when  an  assignee  has  qualified  his  title  by  ad- 
missions, that  is  to  be  taken  as  evidence  against  the  assignees  ;  and 
the  reason  of  that  is,  that  it  is  a  statement  against  interest.  But  the 
effect  here  is  not  to  diminish  the  interest,  but  to  create  a  benefit  to 
the  son  by  diminishing  the  husband's  interest.  As  to  the  other  point 
in  the  case,  the  question  of  the  mortgage,  certainly  BurreVs  Case  is 
an  authority  to  show  that,  where  a  deed  has  been  made  by  actital 
frauds  the  estate  created  by  the  conveyance  is  void  against  a  subse- 
quent purchaser,  although  not  purchased  from  the  party  who  was 
guilty  of  the  fraud.  But  I  agree  with  the  vice  chancellor  in  Parker 
V.  Carter,  4  Hare,  400,  that  a  deed  cannot  be  set  aside  merely  be- 
cause it  is  a  voluntary  conveyance.  The  consequence  of  holding 
the  contrary  would  be,  that  if  a  father  disinherited  his  heir,  with  the 
full  intention  that  the  conveyance  should  operate  by  way  of  gift  to 
his  younger  children,  the  heir  would  have  power  to  nullify  it  by  a 
sale  of  the  premises. 

Talfourd,  J.  I  am  of  the  same  opinion  on  all  the  points.  At 
the  trial  of  Doe  v.  Lewis,  the  main  point  relied  upon  was,  that  the 
deed  was  never  intended  to  have  any  operation,  and  was  never  deliv- 
ered with  that  intention ;  but  I  concur  with  the  rest  of  the  court  in 
thinking  that  it  was  intended  that  it  should  be  operative.  I  entirely 
agree  as  to  the  insufficiency  of  the  search.  A  search  is  never 
sufficient  unless  it  negatives  the  possession  of  the  deed  by  the  party 
who  by  law  should  have  the  custody  of  it. 

Ride  absolute  for  a  nonsuit  on  the  ejectment 
Rule  absolute  for  a  new  trial,  on  payment  of 
costSf  in  the  action  of  detinue* 
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Crofts  v.  Beale.* 

Trioitj  Term,  Jane  3,  1851. 

Pleading  —  Promissory  Note —  Consideration —  Collateral  Security* 

In  an  action  bj  the  payee  against  the  maker  of  a  promissory  note,  the  defendant  pleaded 
that  it  was  made  by  "the  defendant,  at  the  reqoest  of  the  plaintiff,  as  a  collateral  secnrity 
for  a  debt  dae  from  J.  B.  to  the  plaintiff,  and  that  the  defendant  was  not  liable  to  pay  tho 
debt,  or  to  give  the  note  as  security,  and  that  there  was  no  other  consideration :  -^ 

Held  a  good  plea  of  want  of  consideration,  after  verdict 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory  note 
for  400L  and  51,  per  cent,  interest,  payable  on  demand. 

Plea — That  the  note  was  made  by  the  defendant,  at  the  request 
of  the  plaintiff,  as  a  collateral  security  for  a  debt  of  lOCKM.,  due  from 
one  John  Beale  to  the  plaintiff;  and  that  the  defendant  was  not,  at 
the  time  of  the  making  the  said  note,  or  ever,  liable  to  pay  the  said 
dcbt^  or  give  the  said  note  as  a  collateral  security  for  the  same,  and 
that  there  never  was  any  other  value  or  consideration  for  the  giving 
of  the  said  note,  except  as  aforesaid. 

Replication  de  injuria. 

At  the  trial  of  the  cause,  before  Williams,  J.,  at  the  Middlesex 
sittings,  in  Trinity  term,  the  defendant  called  John  Beale,  who  stated 
that  he  was  indebted  to  Crofts  in  lOQOt,  and  application  was  made 
for  payment  after  a  writ  had  been  issued,  and  that,  under  this  pres- 
sure, the  defendant  and  John  Beale  gave  their  joint  and  several  note. 
The  jury  found  a  verdict  for  the  defendant 

Watson  now  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and  for 
a  new  trial,  or  for  judgment  non  obstante  veredicto.  There  was  no 
evidence  to  show  that  the  note  was  given  at  the  request  of  the  plain- 
tiff; and,  therefore,  there  should  be  a  new  trial.  But  the  plea,  also,  is 
a  bad  plea.  It  says  that  the  note  was  a  collateral  security ;  that  the 
defendant  was  not  liable  for  the  debt,  and  gave  the  note  as  a  collat- 
eral security.     That  can  be  no  answer. 

[MaulCf  J.  But  the  defendant  says  he  gave  it  at  the  request  of  the 
plaintiff.     That  must  mean  at  the  request  of  the  plaintiff  only. 

Cresswelly  J.  He  might  be  an  entire  volunteer  without  any 
request 

JertiSj  C.  J.  In  Byles  on  Bills,  p.  91,  note  n,  it  is  said  that  '^  if  a 
note  be  payable  immediately,  it  is  conceived  that  the  preexisting  debt 
of  a  stranger  would  not  be  a  consideration  unless  credit  had  been 
given  to  the  original  debtor  at  the  maker's  request"] 

In  the  case  ot  Childs  v.  Monins^  2  B.  &  B.  460,  the  court  held,  that 
the  fact  that  a  promissory  note,  payable  on  demand,  was  to  bear 
interest,  showed  that  it  was  in  fact  to  be  paid  at  a  future  day.  In 
Sison  V.  Kidman^  3  Man.  &  G.  810;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
C.  P.  100,  a  plea  similar  to  this  was  held  to  disclose  a  sufficient 
consideration. 

1  20  Law  J.  Rep.  (w.  a.)  C.  P.  186.    15  Jar.  709. 
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[Mauie,  J.  The  plea  in*  that  case  was  not  one  of  no  considera- 
tion, but  to  the  effect  that  the  defendant  bad  no  consideration,  and 
it  did  not  deny  the  implied  allegation  of  consideration  in  the 
declaration. 

Jennsy  C.  J.  It  is  clear  that  the  plea  in  Sison  v.  Kidman^  as 
reported  in  Man.  &  Gr.,  is  not  correct.  The  plea,  as  it  is  reported  in 
the  Law  Journal  Reports,  is  just  as  my  brother  Maule  supposes.  All 
the  cases  which  have  established  that  it  is  necessary  to  plead  want 
of  coni«ideration  specially  have  gone  upon  the  ground  that  want  of 
consideration  may  or  may  not  be  a  ground  of  defence,] 

This  plea  means,  "  I  gave  the  note  as  a  collateral  security  for  a 
debt,  and  I  was  not  liable  to  pay  the  debt  or  to  give  the  security." 

[Jervis,  C.  J.  Surely  one  person  may  make  himself  liable  for  the 
debt  of  another ;  but  I  think  this  plea  is  a  good  plea  of  no  considera- 
tion. You  may  go  to  the  Exchequer  Chamber  about  the  plea,  and  we 
shall  consult  my  brother  Williams  as  to  the  question  of  evidence.] 

Per  curiam.  Rule  for  judgment  non  obstante  refused.^ 


Helsham  t;.  Blackwood  &  another.' 

Trinitj  Term,  June  13,  1851. 

Pleading  —  Libel  —  Crime  —  Aggravation — Justification  of  Whole  — 

Estoppel — Acquittal 

In  an  action  for  a  libel  imputing  to  the  plaintiff  the  commission  of  a  crime  under  aggrarated 
circumstances,  it  is  necessary  to  justify  the  aggravating  portion  as  well  as  the  substantial 
charge  of  crime. 

So  where  the  declaration  set  out  a  libel  in  which  it  was  alleged  that  the  plaintiff  was  tried 
for  murder,  and  that  "  it  was  understood  that  the  counsel  for  the  prosecution  were  in  pos- 
session of  a  damning  piece  of  evidence,  viz.,  that  he  had  spent  nearly  the  whole  of  the  night 
preceding  the  duel  m  practising  pistol-firing ; "  and  the  plea  stated  that  the  plaintiff  had 
committed  murder,  but  did  not  show  that  he  had  practised  pistol-firing  the  night  before, 
it  was  held  that  the  justification  was  insufficient 

Semble,  that  a  replication  to  such  a  plea  bj  waj  of  estoppel,  stating  fliat  the  plaintiff  was 
tried  and  acquitted,  is  not  good. 

Case  for  libel.  The  declaration  stated  that,  before  and  at  the  time 
of  the  committing  by  the  defendants  of  the  jgrievances  hereafter  men- 
tioned, the  plaintiff  was  a  captain  in  one  of  her  majesty's  regimenta 
of  militia.  Yet  the  defendants,  well  knowing  the  premises,  bat  con- 
triving,  &c.,  on  the  Ist  of  December,  1850,  falsely  and  maliciously 
did  publish,  and  cause  and  procure  to  be  published,  of  and  concerning 

I  Jkrtis,  C.  J.,  Maule,  Cresswelih  and  Talfourd,  JJ. 

3  A  rule  nisi  for  a  new  trial  on  the  question  of  the  evidence  was  afterwards  granted^ 
and  on  argument  was  discharged. 
3  20  Law  J.  Rep.  {».  s.)  C.  P.  187. 

VOL.  V.  35  ^ 
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the  plaintiff  in  a  certain  magazine,  called  Blackwood's  Edinburgh 
Magazine,  a  certain  false,  scandalous,  malicious,  and  defamatory 
libel  of  and  concerning  the  plaintiff,  containing  the  false,  scandalous, 
&c.,  matters  following  of  and  concerning  the  plaintiff,  that  is  to  say : 
"  We  ourselves  were  present  at  a  remarkable  trial  for  duelling,  about 
eighteen  or  twenty  years  ago,  at  the  Old  Bailey,  before  the  late  excel- 
lent and  very  learned  Baron  Bayley,  on  which  occasion  he  also  laid 
down  the  rule  of  law  respecting  duelling  with  uncompromising  firm- 
ness and  straightforwardness.  This  was  the  case  of  Captain  Helsham, 
(meaning  the  plaintiff,)  who  had  shot  Lieutenant  Crowther  in  a  duel 
at  Boulogne,  (meaning  Boulogne  in  the  republic  of  France.)  There 
were  rumors  of  foftl  play  having  been  practised,  and  a  clergyman,  a 
brother  of  the  deceased,  made  strenuous  and  persevering  efforts  to 
bring  Captain  Helsham  (meaning  the  plaintiff)  to  trial.     The  latter 

i meaning  the  plaintiff)  continued  for  some  time  after  the  duel  in 
France,  though  anxious  to  return  to  England,  and  after,  as  we  have 
heard,  taking  the  opinion  of  a  well-known  counsel  at  the  criminal 
bar,  who  advised  him  that  he  could  not  be  tried  in  this  country  for  a 
duel  fought  in  a  foreign  country  not  under  the  British  crown,  he 
came  to  England,  when  he  was  instantly  arrested  under  the  stat  9 
Geo.  4,  c.  31,  s.  37,  which  had  been  passed  two  or  three  years  pre- 
viously, viz.,  in  1828,  and  must  have  altogether  escaped  the  notice  of 
the  counsel  in  question.  That  act  authorizes  the  trial  in  England 
of  any  British  subject  charged  with  having  committed  any  murder  or 
manslaughter  abroad,  whether  within  or  without  the  British  do- 
minions, as  if  such  crime  had  been  committed  in  England.  Captain 
Helsham  was  admitted  to  bail  to  meet  the  charge,  and  having  duly 
surrendered,  took  his  place  at  the  Old  Bailey  at  9  o'clock,  on  a  Satur- 
day morning.  He  was  a  middle-aged  man,  of  gentlemanly  appear- 
ance, his  features  indicating  great  determination  of  character ;  but  he 
wore  an  expression  of  manifest  anxiety  and  apprehension  as  he 
entered  the  dock,  and,  looking  down,  beheld  beneath  him  the  brother 
of  the  man  whom  he  bad  shot,  and  through  whose  ceaseless  activity  he 
was  then  placed  on  trial  for  his  life  as  a  murderer.  And  he  was  to 
be  tried  by  an  uncompromising  judge,  stern  and  exact  in  admin- 
istering the  law,  and  animated  by  pure  religious  spirit,  but  withal 
thoroughly  humane.  Throughout  the  whole  of  that  agitating  day 
the  prisoner  stood  as  firm  as  a  rock,  sometimes  his  arms  folded,  at 
others  his  hands  resting  on  the  bar,  while  his  eyes  were  fixed  intently 
on  the  judge,  the  witnesses,  or  the  counsel,  every  now  and  then 
glancing  with  gloomy  inquisitiveness  at  the  jury  and  the  judge. 
His  lips  were  from  first  to  last  firmly  compressed!  It  was  under- 
stood that  the  counsel  for  the  prosecution  were  in  possession  of  a 
damning  piece  of  evidence,  namely,  that  the  prisoner  (meaning  the 
plaintifl)  had. spent  nearly  the  whole  of  the  night  immediately  pre- 
ceding the  duel  in  practising  pistol-firing.  However  the  fact  might 
be,  it  nevertheless  was  not  elicited  at  the  trial,  and  probably  the 
prisoner,  (meaning  the  plaintiff,)  who  had  been  prepared  for  such  evi- 
dence being  produced,  began,  on  finding  that  it  was  not  so,  to  take  a 
more  favorable  view  of  his  chances.    As  the  case  stood,  however,  it 
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looked  black  enough  to  those  who  knew  the  law  and  the  character 
of  the  judge  who  sat  to  administer  it  That  venerable  person  began 
bis  summing  up  to  the  jury  about  7  o^clock  in  the  evening,  and  the 
scene  can  never  be  effaced  from  our  memory.  The  court  was  extremely 
crowded,  the  lights  burnt  brightly,  exhibiting  anxious  faces  in  every 
direction ;  but  what  a  striking  figure  was  the  central  one,  that  of  the 
prisoner!  Immediately  over  his  head  was  a  mirror,  so  placed  as  to 
reflect  his  face  and  figure  vividly,  especially  to  the  jury.  A  few  mo* 
ments  after  the  judge  had  commenced  his  charge,  we  observed  the 
ordinary  of  Newgate  glide  into  court,  the  late  Rev.  Doctor  Cot- 
ton, in  full  canonicals,  and  with  flowing  white  hair,  having  a 
picturesquely  venerable  and  ominous  appearance,  and  take  his  seat 
near  to,  but  a  little  behind,  the  judge.  It  was  then  usual  for  the 
ordinary  to  be  present  at  the  close  of  capital  cases,  in  order  to  add  a 
solemn^  Amen'  to  the  prayer  with  which  the  sentence  of  death  con- 
cluded, that  ^God  would  have  mercy  on  the  soul'  of  the  con- 
demned. *  Crentlemen  of  the  jury,'  commenced  Mr.  Baron  Bayley 
amidst  profound  silence, '  we  have  heard  several  times  in  the  course 
of  this  trial  of  the  law  of  honor,  but  I  will  now  tell  you  what  is  the 
law  of  the  land,  which  is  all  that  you  and  I  have  to  do  with.  It  is 
this :  that  if  two  persons  go  out  with  deadly  weapons  intending  to 

.  use  them  against  each  other,  and  do  use  them,  and  death  ensue,  that 
is  murder — wilful  murder.'  He  paused  for  a  moment,  as  if  to  give 
the  jury  time  to  appreciate  the  dread  significance  of  his  opening. 
As  soon  as  he  had  uttered  the  last  two  words.  Captain  Hekham's 
cheek  was  instantaneously  blanched.  We  were  eyeing  him  intently 
at  the  moment,  and  shall  never  forget  it.  He  stood,  however,  with 
rigid  erectness,  gazing  with  mingled  anger  and  fear  at  the  judge 
whom  he  felt  to  be  uttering  his  death  warrant,  and  after  a  whUe  bent 
his  eyes  on  the  jury,  from  whom  they  wandered  scarce  a  moment  during 
that  momentous  summing  up,  one  which  with  every  word  was  letting 
fall  around  him,  as  he  must  have  felt,  the  curtain  of  death.  ^  The 
law  of  honor,'  said  the  judge,  towards  the  close  of  his  charge,  <  is  an 
imposture,  a  wicked  imposture,  when  set  against  the  law  of  the  land 
and  the  law  of  Grod  Almighty,  claiming  the  right  to  take  away  hu- 
man life.  I  tell  you  who  sit  there  to  discharge  a  sworn  duty  that  a 
fatal  duel  is  malicious  homicide,  and  that  is  wilful  murder.^     The 

*  jury  retired  to  consider  their  verdict,  and  the  judge  at  the  same  time 
quitted  the  court  till  his  presence  should  be  required  again.  Captain 
Helsham,  however,  continued  standing  at  the  bar  almost  motionless 
as  a  statue.  After  a  prolonged  absence  of  an  hour  and  forty  minutes, 
the  jury  returned  into  court  •  The  prisoner  eved  them  as,  one  by  one, 
they  reentered  their  box  with  a  solicitude  dismal  to  behold,  and  the 
irrepressible  quivering  of  his  upper  lip  indicated  mortal  agitation. 
The  verdict,  however,  was,  Not  Ouilty^  on  which  the  prisoner  (mean- 
ing the  plaintiff")  heaved  a  heavy  sigh,  passed  his  hand  slowly  over 
his  damp  forehead,  bowed  slightly,  but  rather  sternly,  to  the  jury,  and 
was  then  removed  from  the  bar,  and  released  from  custody.  When 
the  verdict  was,  a  few  minutes  afterwards,  communicated  to  Baron 
Bayley,  who  had  remained  in  attendance  in  an  adjoining  room,  he 


412  COURT  OF  COMMON  PLEAS,  1851. 

*  HeUham  v.  Blackwood  &  another. 

remarked  gravely,  ^  I  did  my  duty ;  it  is  well  for  Captain  Helsham 
(meaning  the  plaintiff)  that  the  verdict  is  as  it  is ;  had  it  tbeen  the 
other  way,  I  should  certainly  have  left  him  for  execution.'  In  that 
case,  the  duellist  (meaning  the  plaintiff)  would  have  died  on  the 
gallows  on  the  ensuing  Monday  morning.'^  By  means  of  commit- 
ting of  which  said  grievances  by  the  defendants,  the  plaintiff  hath 
been,  and  is,  greatly  injured  in  his  said  good  name,  credit,  and 
reputation,  and  brought  into  public  scandal  and  disgrace,  and  hath 
been,  and  is,  shunned  and  avoided  by  divers  persons,  and  otherwise 
injured. 

Plea—  That  before  the  committing  by  the  defendants  of  the  sup- 
posed grievances  in  the  declaration  mentioned,  or  any  part  thereof, 
and  after  the  passing  and  coming  into  operation  of  a  certain  statute 
made  and  passed  in  a  session  of  Parliament  holden  in  the  9th  year  of 
the  reign  of  his  late  majesty  George  the  Fourth,  intituled  "  An  Act  for 
vConsolidating  and  amending  the  Statutes  in  England  relative  to 
Offences  against  the  Person,"  to  wit,  on  the  1st  of  April,  A.  D.  1829, 
to  wit,  on  land  out  of  the  said  United  Kingdom,  to  wit,  at  Boulogne 
aforesaid,  in  the  then  kingdom  of  France,  the  plaintiff  then  being  a 
subject  of  his  said  then  majesty,  did  feloniously,  wilfully,  and  of  his 
malice  aforethought,  shoot  off  and  discharge  at  and  against  one 
Joseph  Crowther,  then  being  a  subject  of  his  said  then  majesty,  and 
then  being  a  lieutenant,  that  is  to  say,  the  said  Lieutenant  Crowther  in 
the  declaration  mentioned,  a  certain  pistol  then  loaded  with  gunpow- 
der and  lead,  to  wit,  in  a  certain  duel,  then  and  there  fought  by  and 
between  the  last-mentioned  person  and  the  plaintiff,  and  the  plaintiff 
did  then  and  there  by  means  of  his,  the  plaintiff,  so  as  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  shooting  off  and 
discharging  such  pistol  as  aforesaid,  so  loaded  as  aforesaid,  at  and 
against  the  said  Joseph  Crowther  as  aforesaid,  then  and  there  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  give  unto  the  said 
J.  Crowther  one  mortal  wound,  of  which  said  mortal  wound  the  said 
J.  Crowther  did  then  and  there  die,  and  in  manner  and  by  the  means 
aforesaid  the  plaintiff  did  then  and  there  the  said  J.  Crowther  feloni- 
ously, wilfully,  and  of  his  own  malice  aforethought,  kill  and  murder 
in  the  said  duel. 

That  afterwards,  to  wit,  at  a  certain  session  of  oyer  and  terminer 
of  his  late  majesty  King  William  the  Fourth,  duly  holden  at  Justice 
Hall,  in  the  Old  Bailey,  within  the  parish  of  St  Sepulchre,  to  wit,  on 
the  7th  of  October,  in  the  first  year  of  the  reign  of  his  late  majesty 
King  William  the  Fourth,  before  John  Crowder,  Esq.,  then  mayor  of 
the  city  of  London,  Sir  John  Bailey,  Knt,  then  one  of  the  justices 
of  his  late  majesty  King  William  the  Fourth,  assigned  to  hold  pleas 
before  the  said  king  himself,  that  is  to  say,  being  the  said  judge  in 
the  declaration  mentioned  and  therein  described  as  Mr.  Baron  Bay- 
ley,  [and  others,]  it  was  duly  presented  according  to  the  form  of  the 
statute  in  that  case  made  and  provided  by  the  oath  of  divers,  to  wit| 
thirteen  good  and  lawful  men  of  the  city  aforesaid,  duly  qualified  ac- 
cording to  law,  then  and  there  sworn  and  charged  to  inquire  for  oar 
said  then  lord  the  king,  of  and  concerning  the  said  murderi  that  the 
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now  plaintiflf  being  a  subject  of  our  late  sovereign  lord,  George  the 
Fourth,«and  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  on  the  Ist  of  April, 
in  the  10th  year  of  the  reign  of  that  sovereign,  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an 
assault,  and  that  the  now  plaintiff  a  certain  pistol  loaded' with  gun- 
powder and  a  certain  bullet  at  and  against  the  said  Joseph  Crowther 
in  and  upon  the  right  side  of  the  neck  of  him  the  said  Joseph  Crow- 
ther, did  then  and  there  wilfully,  feloniously,  &c.,  shoot  off  and  dis- 
charge, and  that  the  now  plaintiff  with  the  bullet  aforesaid,  out  of 
the  said  pistol  so  shot  off  and  discharged  as  aforesaid,  the  said  Joseph 
Crowther  did  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  strike,  penetrate,  and  wound,  and  that  the  now  plaintiff 
by  such  striking,  penetrating,  &c.,  did  give  unto  the  said  Joseph 
Crowther  one  mortal  wound  in  and  upon  the  right  side  of  the  neck 
of  him  the  said  Joseph  Crowther,  of  the  width  of  one  inch  and  of 
the  depth  of  six  inches,  of  which  said  mortal  wound  the  said  Joseph 
Crowther  did  then  and  there  die,  and  so  the  jurors,  &c.,  did  say  that 
ihe  now  plaintiff  him  the  said  Joseph  Crowther  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  &c.,  did  kill  and  murder  against  the 
peace,  ice. 

[Here  followed  a  second  count  of  the  indictment,  varying. the  man- 
ner of  causing  the  death.] 

That  the  then  sheriffs  of  the  said  city  of  London,  whose  names  are 
to  the  defendants  unknown,  were  thereupon  commanded  by  the  said 
justices  in  and  at  the  said  session  that  they  did  not  omit  by  reason  of 
any  liberty  in  their  bailiwick,  but  that  they  should  take  the  now  plain- 
tiff, if  he  should  be  found  in  their  bailiwick,  to  answer  our  said  then 
lord  the  king,  to  wit,  his  said  late  majesty  King  William  the  Fourth, 
concerning  the  premises  in  the  said  indictment  mentioned ;  and  there- 
upon, at  the  same  session  of  oyer  and  terminer  of  our  said  then  lord 
the  king,  to  wit,  on  the  9th  of  October,  A.  D.  1830,  before  the  said 
justices  above  named  and  others  their  fellow-justices  aforesaid,  came 
the  now  plaintiff  in  his  own  proper  person,  and,  pursuant  to  a  certain 
recognizance  by  him  and  his  sureties  in  that  behalf  before  then  en- 
tered into,  the  plaintiff  having  been  duly  arrested  by  his  body  by  the 
said  sheriffs  under  the  aforesaid  statute,  and  by  virtue  of  the  premises 
in  that  behalf  before  entering  into  the  said  recognizance,  and  then 
and  there  surrendered  himself  to  answer  the  premises  aforesaid,  and 
was  then  brought  to  the  bar  there,  that  is  to  say,  in  Justice  Hall 
aforesaid,  in  his  proper  person,  and  was  then  and  there  committed  to 
the  custody  of  certain  persons  then  being  and  as  sheriffs  of  the  said 
city  of  London.  That  such  proceedings  were  thereupon  afterwards 
duly  had  and  taken  upon  the  said  indictment;  that  afterwards,  to  wit, 
on  the  9th  of  October,  A.  D.  1830,  that  is  to  say,  the  said  Saturday 
in  the  said  supposed  libel  mentioned,  the  plaintiff  in  his  own  proper 
person  was  brought  before  the  said  Sir  J.  Bayley  and  divers,  to  wit, 
before  five  others  of  the  said  fellow-justices  of  the  said  late  Kin^ 
William  the  Fourth,  and  was  then  and  there  duly  tried  upon  the  said 
indictment  whether  he  was  guilty  of  the  murder  in  the  said  indicia 

35* 
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ment  mentioned  or  not,  by  divers,  to  wit,  before  twelve  men  of  the 
city  aforesaid,  sworn  to  recognize  on  their  oath  whether  the  «pla]ntiff 
was  guilty  or  not  That  the  case  of  the  plaintiff  on  the  said  trial 
looked  black  enough  to  those  who  knew  the  law  and  the  character  of 
the  judge,  that  is  to  say,  the  said  Sir  J.  Bayley  who  sat  at  Justice  Hall 
aforesaid  on  the  day  and  at  the  time  aforesaid  to  administer  the  law, 
and  that  the  said  Sir  J.  Bayley  presided  at  the  said  trial  and  summed 
up  the  case  to  the  jury.  That  the  said  Joseph  Growther,  in  the  said 
indenture  mentioned,  was  and  is  the  said  Lieutenant  Crowther  in  the 
declaration  mentioned.  That  there  were,  and  existed  before  and  up  to 
and  at  the  said  trial,  rumors  of  foul  play  having  been  practised,  to 
wit,  by  the  plaintiff,  to  wit,  by  reason  of  and  in  and  about  and  touch- 
ing and  concerning  the  said  duel  and  the  fighting  thereof  by  the 
plaintiff.  That  the  aforesaid  trial  of  the  plaintiff  for  the  offence 
aforesaid  was,  and  is,  the  said  trial  in  the  supposed  libel  mentioned, 
wherefore  the  defendants  at  the  said  time  when,  &c.,  committed  the 
finpposed  grievances  in  the  declaration  mentioned,  as  they  lawfully 
might  for  the  cause  aforesaid.     Verification. 

Replication,  by  way  of  estoppel,  alleging  that  after  the  plaintiff  sur- 
rendered he  pleaded  not  guilty  to  the  indictment ;  that  a  jury  was 
impanelled;  that  they  found  him  not  guilty;  that  he  was  there- 
upon adjudged  to  be  discharged.     Verification  by  the  record. 

Demurrer  and  joinder. 

Peacock^  ( Cowling  was  with  him,)  in  support  of  the  demurrer,  (June 
13.)  The  replication  is  bad,  for  the  defendants  are  not  estopped  by 
the  judgment  of  acquittal,  as  they  were  no  parties  to  the  trial,  which  was 
res  inter  alios  acta.  The  effect  of  a  judgment  of  acquittal  is  pointed 
out  in  BuUer's  N.  P.,  p.  241,  where  it  is  said  on  the  authority  of  a  case 
in  3  Mod.  164,  {Boyle  v.  Boyle^)  that,  although  a  conviction  is  conclu- 
fiive  evidence  of  the  fact,  when  afterwards  collaterally  in  issue,  an 
acquittal  is  no  proof  of  the  reverse. 

AMavle^  J.  There  is  a  case  referred  to  in  Lord  Raymond's  Reports, 
lOrd  Raym.  394,  which  shows  that,  where  a  man  has  been  adjudged 
the  father  of  a  bastard  child,  he  cannot  complain  that  he  has  been 
tilled  so.] 

A  conviction  is  conclusive  evidence  of  a  conviction,  and  an  acquit- 
tal of  the  fact  of  acquittal ;  but  an  acquittal  is  not  conclusive  evi- 
dence with  respect  to  the  guilt  of  the  party  charged.  England  v« 
Bourke,  3  Esp.  80.     Cook  v.  Field,  3  Esp.  133. 

[Maule,  J.  The  plea  of  autrefois  acquit  either  admits  the  guilt,  or, 
at  all  events,  does  not  deny  it] 

It  will  be  contended  on  the  other  side  that  the  plea  is  bad,  because 
the  declaration  states  that  there  was  a  ''  damning  piece  of  evidence," 
and  the  plea  does  not  justify  that  statement,  but  merely  shows  that 
murder  was  committed.  But  the  damning  fact  spoken  of  was  but 
matter  of  evidence  tending  to  prove  the  murder. 

[Maule,  J.  A  man  may  be  guilty  of  libel  for  imputing  dishonor- 
able conduct  to  another.  Supposing  you  impute  to  a  person  a  breach 
of  the  law,  and  something  which  is  esteemed  socially  dishouorabla 
You  surely  must  justify  both.]  . 
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It  is  only  alleged  that  the  plaintiff  shot  Lieutenant  Crowther  with 
malice  prepense,  and  evidence  of  that  allegation  is  stated. 

[Mauley  J.  If  you  bad  alleged  that  the  .plaintiff  fought  with  a 
poisoned  bullet,  surely  that  must  be  justified.  You  have  to  make  out 
that  it  is  not  libellous  to  say  of  a  man  that  he  practised  pistol-shoot- 
ing the  night  before  he  fought  a  duel.  This  libel  alleges  more  malice 
than  the  minimum  which  is  necessary  to  constitute  murder  in  law. 
Must  you  not  justify  the  residue  of  malice  ?] 

A  court  of  law  can  surely  not  say  that  a  murder  has  been  fairly 
committed,  or  consider  the  question  whether  a  murder  was  gentle- 
manly or  ungentlemanly. 

[Maule,  J.  There  is  nothing  immoral  in  saying  that  there  is  a  dif- 
ference in  degrees  of  criminality  with  respect  to  murder.  No  one  can 
say  that  it  is  absurd  in  the  French  law  to  have  a  charge  of  murder 
with  extenuating  circumstances.  I  cannot  see  why  a  person  who 
imputes  what  is  not  a  crime,  but  libellous,  and  a  crime  also,  should 
not  be  obliged  to  justify  the  other  libel  as  well  as  that  which  imputes 
the  crime. 

Talfourdy  J.  In  Lord  de  Roo^s  Case^  where  there  had  been  illegal 
gaming,  the  court  considered  whether  the  play  had  been  fair  or  not] 

Keane,  (with  whom  was  Quain^)  for  the  plaintiff,  was  not  called  upon. 

Jervis,  C.  J.  The  course  which  this  case  has  taken  renders  it  un- 
necessary for  the  court  to  express  its  opinion  as  to  the  validity  of  the 
replication,  although  it  entertains  a  strong  opinion  on  that  subject, 
which  it  would  not  wish  to  state  without  having  heard  Mr.  Keane  for 
the  plaintiff.  We  think  that  the  plea  is  bad,  as  it  professes  to  justify 
the  whole  of  the  libel,  but  does  not  give  a  full  answer.  The  libel 
alleges  that  \he  plaintifl'  committed  murder  in  one  form,  under  ag- 
gravated circumstances,  and  the  justification  only  alleges  that  he 
committed  murder  simply.  It  cannot  be  said  by  the  defendants,  in 
this  case,  that  it  makes  np  dif}erence  that  the  murder  was  committed 
under  difierent  circumstances  from  those  alleged,  because,  in  the  libel 
itself,  it  is  said,  that  it  was  understood  that  the  counsel  for  the  pros- 
ecution were  in  possession  of  a  "  damning  piece  of  evidence ; "  and 
then  something  is  stated  which  not  only  showed  malice,  but  that  the 
murder  was  in  the  contemplation  of  the  plaintiff.  It  appears  to  me  that 
it  would  be  doing  a  very  serious  injury  to  public  morals,  if  we  were 
to  hold  that  it  makes  no  difference,  in  a  case  of  libel,  whether  a  duel 
has  been  fought  fairly  or  not.  It  certainly  would  not  do  to  say  in  a 
criminal  trial  for  murder  by  duelling  that  such  difference  exists,  but 
in  an  action  for  libel  the  court  must  consider  whether,  in  the  eyes  of 
the  world,  such  a  difference  does  not  exist  Where  in  a  libel  there  are 
matters  of  aggravation  alleged,  they  must  be  subjects  of  inquiry  for 
the  court  If  this  were  not  so,  it  would  follow  that,  because  a  person 
had  unfortunately  caused  the  death  of  a  fellow-creature  in  a  duel, 
any  language  might  be  used  detractive  of  his  conduct,  and  he  could 
have  no  redress.  I  think,  therefore,  that  the  plea  which  professes  to 
justify  the  whole  libel,  but  does  not  do  so,  is  bad,  and  that  the  judg- 
ment must  be  for  the  plaintiff. 
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Maule,  J.  I  am  of  the  same  opinion.  I  think  that  when  an  action 
is  brought  for  a  libel,  the  defendant,  in  a  plea  of  justification,  must 
justify  every  thing  that  is  injurious  to  the  plaintiff.  If  the  libel 
charges  several  crimes,  the  defendant  must  show  that  several  crimes 
were  committed ;  if  it  charges  that  a  crime  was  committed  in  a 
particular  manner,  the  justification  must  show  that  it  was  com- 
mitted in  that  manner.  A  fortiori  where  the  defendant  says,  that 
the  crime  was  committed  under  circumstances  of  aggravation,  those 
circumstances  must  be  justified.  In  this  case,  the  allegation,  that 
the  plaintiff  had  been  practising  pistol-shooting  the  night  before, 
makes  the  libel  a  worse  libel,  and  it  must  be  taken  so,  because  that 
circumstance  is  described  as  a  "  damning  piece  of  evidence."  It  is 
a  fallacy  to  say  that  this  is  nothing  but  a  libel  stating  that  the  plain- 
tiff had  committed  murder ;  it  states  a  good  deal  more,  and  if  it  states 
more  which,  taken  by  itself  or  not,  is  injurious  to  the  character  of  the 
plaintiff,  according  to  every  principle  that  ought  to  be  justified  as 
well  as  the  rest  Otherwise,  it  might  as  well  be  said  that,  if  the  ag- 
gravating circumstance  had  been  stated  alone,  there  would  have  been 
no  need  for  a  justification.  There  is  no  plea  here  showing  any  pre- 
tence for  the  imputation  that  the  plaintiff  spent  the  night  in  practising 
pistol-firing,  or  that  the  counsel  for  the  prosecution  had  such  evidence 
in  their  possession,  or  that  it  was  understood  that  they  had.  These 
are  certainly  things  which  would  make  people  think  worse  of  the 
plaintiff,  and  that  is  a  matter  for  which  he  may  bring  an  action,  and 
for  which  there  must  be  a  justification  by  the  defendants,  although 
accompanied  by  other  matter. 

Cresswell,  J.  I  am  of  opinion  that  the  plea  does  ngt  justify  the 
whole  of  the  libel.  I  was  for  a  time  struck  by  the  suggestion,  that 
what  was  alleged  to  be  a  damning  fact  was  only  evidence  to  prove 
the  murder,  and,  therefore,  was  substantially  justified ;  but  I  now 
think  that  is  not  so,  and  that  the  circumstance  is  treated  as  a  separate 
matter.  Suppose  it  was  stated  that  a  person  had  got  into  a  quarrel 
which  led  to  a  challenge,  and  sat  up  all  the  night  before  practising 
pistol-firing,  it  would  be  difiicult  to  say  that  that  was  not  a  libel; 
and  is  it  less  so  to  say  that  after  that  he  went  out  and  shot  his 
opponent  ? 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  If  the  argu- 
ment for  the  defendants  were  correct,  any  thing  might  be  said  respect- 
ing a  person  who  had  committed  an  offence,  and  he  would  have  no 
redress  for  any  imputation  concerning  it.  Here  the  libel  is  introduced 
by  calling  the  case  a  "  remarkable  trial,"  and  that  which  gave  it  par- 
ticular distinction  was,  that  there  had  been  rumors  of  foul  play,  and  that 
the  case  looked  black  enough.  That  evidently  appeared  to  the  writer 
to  be  matter  of  aggravation,  and  it  ought  to  have  been  justified ;  and  I 
therefore  think  that  the  plaintiff  is  entitled  to  the  protection  of  the 
court,  and  should  have  our  judgment. 

Peacock  asked  leave  to  amend. 
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The  case  stood  over,  and  was  afterwards  settled  by  an  apology 
ojBered  by  the  defendants  to  the  plaintifT,  in  which  it  was  stated  that 
inquiry  bad  been  made  with  respect  to  the  practising  pistol-firing,  and 
that  the  allegation  proved  to  be  unfounded. 


Davis  v.  Burrell  &  another.^ 

Easter  Term,  April  17,  1851. 

Landlord  and  Tenant — Reentry  —  Rate  in  Arrear  —  Demand. 

A  lease  contained  a  corenant  in  the  usual  form  by  the  lessee  to  pay  all  rates  and  taxes,  and 
a  proviso  for  reentry  on  breach :  — 

Seld^  first,  that  the  non-payment,  within  a  reasonable  time,  of  a  poor  rate,  which  had  been 
duly  assessed,  allowed,  and  published,  was  a  broach  justifying  a  rcGntry  bv  the  landlord, 
and  that  it  was  not  necessary  to  show  that  the  rate  had  been  demanded  of  the  tenant,  or 
that  express  notice  of  it  had  been  given  to  him. 

Becondlv,  that  if  the  covenant  meant  to  pay  on  demand,  a  personal  demand  was  not  neces* 
sary,  but  that  a  demand  on  the  premises,  of  the  tenant's  son,  was  sufficient. 

Trespass  for  false  imprisonmeni 

Pleas  —  First,  not  guilty,  by  statute ;  secondly,  that  the  defendant, 
Thomas  Burrell,  was  lawfully  possessed  of  certain  lodging-rooms  and 
stables,  situate  in  the  parish  of  St.  James,  Westminster,  in  the  county 
of  Middlesex,  for  a  term  of  years,  in  which,  at  the  time  in  the  plea  men- 
tioned, were  certain  servants  of  the  said  Thomas  Burrell,  to  wit,  one 
S.  W.,  and  one  S.  D. ;  and  the  said  Thomas  Burrell  being  so  possessed 
thereof,  the  plaintiff,  with  divers  other  persons,  whose  names  are  un- 
known to  the  defendant,  just  before  the  said  time  when,  &c.,  to  wit, 
on  the  day  and  year  in  the  declaration  in  that  behalf  mentioned,  and 
within  the  metropolitan  police  district,  was  committing  a  breach  of 
the  queen's  peace,  and  was  with  force  and  arms,  and  with  a  strong 
hand,  and  with  divers  sledge  hammers,  beatitig  in  and  breaking,  and 
endeavoring  to  beat  in  and  break,  certain  doors  of  the  said  lodging- 
rooms  and  stables,  and  certain  locks  with  which  the  said  doors  were 
fastened,  and  was  effecting,  and  endeavoring  to  effect,  a  forcible  entry 
with  a  strong  hand  therein,  in  breach  of  and  against  the  peace  of  our 
said  lady  the  queen,  and  was  about  to  proceed  further  with  force  and 
arms,  and  with  a  strong  hand,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided,  to  enter  into  the  said  lodging-rooms  and 
stables,  and  with  the  said  sledge  hammers  to  break  in  and  beat  in 
certain  other  doors,  lodging-rooms,  and  stables,  and  certain  locks 
with  which  the  said  doors  were  then  fastened,  and  forcibly  to  eject 
and  expel  the  servants  of  the  said  Thomas  Burrell  therefrom,  and  to 
continue  the  said  breach  of  and  persist  in  breaking  the  peace  of  our 
said  lady  the  queen  ;  whereupon  the  defendants,  in  order  to  prevent 
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him  from  proceeding  farther  with  force  and  arms,  and  with  a  strong 
hand,  to  enter  into  the  said  stables  and  lodging-rooms,  and  to  beat  in 
and  break  the  said  last-mentioned  doors  and  locks,  and  to  prevent  him 
from  forcibly  ejecting  and  expelling  the  said  servants,  and  in  order  to 
preserve  the  peace  of  our  lady  the  queen,  and  to  prevent  any  further 
breach  of  the  same,  then  gave  charge  of  the  plaintiff  to  a  certain 
peace  officer  of  our  lady  the  queen,  to  wit,  to  one  W.  W.,  then  and 
there  being  a  constable  of  and  belonging  to  the  metropolitan  police 
district,  then  and  there  present  at  the  said  breach  of  the  peace,  as  they 
lawfully  might  for  the  cause  aforesaid,  and  requested  the  said  con- 
stable to  take  the  said  plaintiff  into  his  the  said  constable's  custody, 
to  be  dealt  with  according  to  law ;  and  that  the  said  constable,  at  such 
request  of  the  defendants,  did  gently  lay  his  hands  on  the  plaintiff  for 
the  cause  aforesaid,  and,  for  the  purpose  of  conveying  him  before  a 
justice  assigned  to  keep  the  peace  of  our  lady  the  queen,  did  then 
gently  force  and  compel  the  plaintiff  to  go  in  and  along  the  said 
streets  and  highways  to  the  said  police  station,  and  detained  him  there 
a  short  time,  in  order  that  he  might  be  taken  before  a  magistrate,  and 
from  thence  the  said  constable  conveyed  the  said  plaintiff  to  the 
said  police  office,  as  in  the  said  declaration  mentioned,  the  same  being 
one  of  the  police  offices  established  in  the  metropolis,  before  a  certain 
justice  assigned  to  keep  the  peace  of  our  said  lady  the  queen  in  and 
for  the  said  county  of  Middlesex,  to  wit,  Peregrine  iBingham,  Esq.,  then 
being  one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
the  said  police  station  and  police  office  being  in  the  said  county  and 
district  and  within  the  said  jurisdiction,  to  answer  the  premises,  and 
be  there  further  dealt  with  according  to iaw,  using  no  unnecessary 
force  or  delay,  and  committing  no  unnecessary  trespass  to  the  plaintiff 
in  that  behalf;  which  are  the  same  alleged  trespasses  in  the  declara- 
tion mentioned,  and  whereof  the  plaintiff  hath  above  complained 
against  the  defendants.  Verification.  Replication,  de ^injuriay  ^nd 
issue  thereon. 

The  cause  was  tried,  before  Jervis,  C.  J.,  at  the  sittings  for  Middle- 
sex after  last  Hilary  term,  when  it  appeared  that  the  premises  in  ques- 
tion consisted  of  a  livery  yard,  stables,  and  coach-houses,  known  as 
the  Catherine  Wheel  Yard,  and  were  held  by  the  plaintiff  under  an 
assignment  from  one  Smith  of  a  lease  granted  to  the  latter  by  the 
defendant  Burrell,  for  a  term  of  twenty-five  years  from  March,  1843, 
and  which  contained,  amongst  others,  a  covenant  in  the  usual  form  by 
the  lessee  to  pay  all  rates  and  taxes,  with  a  proviso  for  reentry  on 
breach  of  any  of  the  covenants.  On  the  25th  of  April,  1850,  two 
poor  rates,  which  had  been  duly  assessed,  allowed  and  published,  were 
in  arrear  and  unpaid  by  the  plaintiff,  and  had  been  demanded  upan  the 
premises,  of  the  plaintiff's  son,  by  the  collector.  The  defendant^  consid- 
ering the  non-payment  to  be  a  breach  of  the  covenant,  watched  his  op- 
portunity to  reenter.  He  had  previously  brought  ejectment  unsuccess- 
fully to  recover  possession  for  breaches  of  other  covenants.  See  Doe  d. 
Burrell  v.  Davis,  16  Jur.  155 ;  1  Eng.  Rep.  403.  On  the  25th  of  April, 
the  date  of  tBe  alleged  trespasses,  only  one  person,  named  Hutchinson, 
a  servant  of  the  plaintiff,  was  in  actual  occupation  of  the  premises. 


COURT   OF  COMMON  PLEAS,  1851.  419 

Davi*  V.  BniieU  &  another. 

and  be  in  the  course  of  the  morning  went  away  to  be  shaved,  and  on 
bis  return  found  that  the  defendants,  Burrell  the  landlord,  and  Lane  his 
attorney,  had,  during  his  absence,  come  upon  the  prembes,  closed  the 
outward  gate  of  the  yard,  and  placed  padlocks  on  the  doors  of  the 
stables,  coach-houses,  and  other  places.  Hutchinson  having  informed 
the  plaintiff  of  this,  the  latter  returned  with  several  persons,  and  com- 
menced breaking  the  padlocks  of  the  doors,  whereupon  the  defendants 
gave  him  into  custody,  and  he  was  taken  before  a  magistrate,  who 
declined  to  interfere,  as  it  was  a  question  of  disputed  possession  be- 
tween landlord  and  tenant;  whereupon  the  plaintiif  brought  this 
action.  The  jury  having  found  that  the  rates  were  unpaid,  the  verdict 
was  entered  for  the  defendants,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him. 

Prentice  (April  17)  moved  accordingly,  and  for  a  new  trial,  on  the 
ground  of  misdirection.  The  simple  question  is,  whether  the  defend- 
ant was,  at  the  time  mentioned,  lawfully  possessed  of  the  premises 
within  the  meaning  of  the  plea.  In  order  to  justify  his  entry,  he 
ought  to  have  shown  that  the  rates  in  arrear  had  been  demanded  of 
the  tenant,  and  that  the  tenant  had  notice  of  the  rates  having  been 
made.  In  Hurrell  v.  Wink,  1  Moore,  417,  which  was  an  action  of 
replevin  for  taking  the  plaintiff's  goods,  the  defendant  avowed  as 
overseer  of  the  poor,  under  the  43  Euz.  c.  2,  by  virtue  of  a  warrant  of 
distress  for  104L  17^.,  due  for  several  rates,  one  of  which  was  quashed, 
on  the  ground  that  the  plaintiff  was  not  an  occupier  within  the  parish 
where  he  was  rated ;  and  the  court  held,  that,  as  one  of  the  rates  was 
quashed,  the  warrant  was  void,  and  that  the  precise  sum  due  for  poor 
rates  should  have  been  demanded  from  the  plaintiff  previous  to  the 
issuing  of  such  warrant,  as  he  was  entitled  to  know  what  sum  was 
actually  due  for  poor  rates  before  it  was  issued. 

[JerviSf  C.  J.  That  was  as  between  the  collector  and  the  tenant. 
Here  you  want  to  affect  a  third  person,  the  landlord. 

Cresswellj  J.  Must  the  tenant  not  take  notice  of  the  rate  for  the 
purpose  of  appealing  against  it,  whether  it  has  been  demanded  or 
not?  If  he  must,  is  he  not  also  bound  to  take  notice  of  it  for  the 
purpose  of  payment,  to  perform  his  covenant  ?  All  the  case  of  Hur^ 
rell  V.  Wink  shows  is,  that  a  poor  rate  is  not  levyable  by  distress  till 
after  it  has  been  demanded.] 

The  covenant  means,  to  pay  on  demand^  or  within  a  reasonable 
time  after. 

[  Williams  J  J.  Must  it  be  a  personal  demand?  The  rate  was  de- 
manded on  the  premises,  of  the  plaintiff's  son.] 

That  is  not  sufficient;  it  must  be  a  personal  demand. 

[  Williams,  J.  If  that  be  so,  a  tenant  has  only  to  keep  out  of  the 
way  in  order  to  get  rid  of  his  liability.] 

Assuming  the  landlord  had  a  right  of  entry,  he  was  not  justified  in 
getting  possession  in  the  way  he  dUld.  Lawful  possession  means  pos- 
session lawfully  acquired.  Newton  v.  Harland,  1  Man.  &  6.  644. 
There  was  but  one  transaction  from  first  to  last,  and  it  aihounted  to  a 
forcible  entry  by  the  defendant 
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[Cresswell,  J.  The  plaintiff's  man,  Hutchinson,  was  off  the  prem- 
ises when  the  defendant  entered,  and  had  no  business  to  go  on  them 
again.] 

Jervis,  C.  J.  It  is  quite  clear  that,  if  the  rates  were  due,  they  were 
not  paid,  and  the  contract  between  the  parties  was,  that  the  landlord 
might  enter  if  they  were  not  paid.  He  accordingly  does  enter  at  a 
time  when  the  premises  are  vacant,  there  bein^  no  person  upon  them, 
and  he  is  therefore,  as  alleged  in  the  plea,  lawfully  in  possession.  If 
the  affixing  notice  of  the  rate  upon  the  church  door  is  sufficient 
notice  to  the  rate  payers  for  the  purposes  of  appeal,  it  is  also  a  suf- 
ficient notice  to  cast  upon  the  plaintiff  the  duty  of  seeking  out  the 
proper  persons  to  whom  he  is  to  pay,  and  of  paying  the  rate  in  per- 
formance of  his  covenant  The  covenant  in  this  case  is  the  ordinary 
one,  to  pay  all  rates  and  taxes,  and  it  is  not  contended  that  a  reason- 
able time  for  payment  had  not  elapsed,  but  that  there  was  no  per- 
sonal demand  upon  the  plaintiff.  I  think,  however,  that  the  demand 
upon  the  premises,  of  the  plaintiff's  son,  was  quite  sufficient,  if  a 
demand  was  necessary.     There  will,  therefore,  be  no  rule. 

Cresswell,  Williams,  and  Talfourd,  JJ.,  concurring. 

BmU  refused. 


Lbvien  v.  Heathwaite.^ 

Trinlt/  Term,  June  5,  1851. 

Practice  —  Sufficiency  of  Affidavit  to  enlarge  peremptory  Undertakinff. 

An  affidavit  in  support  of  a  rule  to  enlarge  a  peremptorj  undertaking,  on  the  ground  of  the 
absence  of  a  wituess,  is  not  sufficient  ^  it  aoes  not  state  the  name  of  such  witness,  nor 
allege  him  to  be  a  necessary  as  well  as  a  material  witness. 

Byles,  Serj.,  showed  cause  against  a  rule  calling  on  the  defendant 
to  show  cause  why  the  peremptory  undertaking  to  try,  which  had 
been  given  in  Easter  term  last,  should  not  be  enlarged  to  Michaelmas 
term*  next  The  affidavit  of  the  plaintiff's  attorney,  on  which  this 
rule  had  been  obtained,  states  as  the  reason  of  the  plaintiff  counter- 
manding the  notice  of  trial,  (which  had  been  given  pursuant  to  his 
peremptory  undertaking,)  that,  "  in  consequence  of  the  absence  of  a 
material  witness,  it  would  have  been  unsafe  to  the  plaintiff  to  have 
proceeded  to  trial  in  Easter  term  last;"  and  that  the  deponent  "  hath 
been  informed  and  believes  that  the  said  witness,  so  absent  as  afore- 
said, is  now  in  that  part  of  Great  Britain  and  Ireland  called  Irelandi 
and  is  not  expected  to  return  until  July  or  August  next; "  and  that  this 
deponent  **  is  not  now  in  a  position  to  state  where  the  address  of  the 
said  witness  is/'    This  affidavit  is  very  unsatisfactory ;  it  does  not  state 

1  15  Jur.  G60. 
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the  name  of  the  witness,  nor  show  what  efforts  have  been  made  to 
procure  his  attendance ;  the  affidavit  also  omits  to  say  that  the  wit- 
•ness  is  a  necessary  witness. 

[Jeriyisj  C.  J.  The  omission  of  the  word  "  necessary  "  is  important, 
for  there  may  be  two  or  three  material  witnesses  to  prove  the  same 
thing,  and  they  would  not  clearly  be  all  necessary.] 

After  the  first  default,  the  affidavit  must  show  a  sufficient  excuse 
for  not  proceeding  to  trial.  In  2  Arch.  Prac.  1312,  it  is  stated  that,  if 
it  be  they^r^'^  default,  the  affidavit  in  support  of  the  motion  to  enlarge 
the  rule  need  not  state  the  name  of  the  witness,  for  which  Montford 
V.  Bond^  2  Dowl.  403,  is  cited.  But  this  is  not  sufficient  after  such 
default. 

Gtffardj  in  support  of  the  rule,  submitted  that  the  affidavit  showed 
a  good  reason  lor  not  going  to  trial,  it  appearing  from  the  affidavit 
that  two  days  before  the  day  of  trial  the  plaintiff's  attorney  found 
that  the  witness  was  in  Ireland,  and  he  was,  therefore,  obliged  to 
give  notice  of  countermand  ;  also,  the  attorney  states  that  he  expects 
to  be  able  to  procure  the  attendance  of  the  witness,  if  the  trial  ia 
postponed  to  next  term. 

Per  curianu     The  affidavit  is  certainly  not  sufficient,  and  the  rule 

must  be  discharged.  ,,.,., 

Iltue  discharged^ 


KicHARDSON   V.  The  South-eastern  Railway  Company. 

Trinity  Term,  June  10,  1851. 

Lands  Clauses  Consolidalion  Acty  8  4*  9  Vict  c,  18,  s.  38,  68  —  CosU 

of  Inquiry  io  settle  Compensation. 

The  provisiom  of  the  38th  section  of  the  Lands  Clanses  Consolidation  Act,  1845,  (8  &  ST 
Vict.  c.  18,)  reqniring  the  company  to  gire  notice  of  the  amoant  of  compensation  they  are 
willing  to  pay  the  claimant  before  they  summon  a  iury  to  settle  the  same,  and  also  th» 
provisions  of  the  51  st  section,  which  regulates  by  whom  the  costs  of  such  inquiry  are  to 
be  borne,  apply  to  cases  where  the  company  are  desired  by  the  claimant,  under  sect.  68,  to 
issue  their  warrant  for  summoning  such  jury.  Therefore,  where  a  jury  has  been  sum- 
moned in  compliance  with  a  notice  from  the  claimant,  under  the  68th  section,  if  the  verdict 
of  the  jury  is  for  a  greater  sum  than  the  sum  previously  offered  by  the  company,  the  claim* 
ant  is  entitled  to  hu  costs  of  sach  inqaiiy. 

The  declaration  stated,  that  before,  and  at  the  time  of  giving  the 
notice  thereinafter  next  mentioned,  and  after  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  after  the  passing  of  the 
Railways  Clauses  Consolidation  Act,  1845,  and  after  the  passing  of 
a  certain  other  act  of  Parliament  made  and  passed  in  the  session  of 
Parliament  holden  in  the  ninth  and  tenth  years  of  the  reign  of  her 
present  majesty,  intituled  '<  An  Act  to  make  a  Railway  from  the 
London  and  Greenwich  Railway  to  Woolwich  and  Gravesend,"  the 

_ ■ 
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plaintiff  was  seized  of  the  inheritance  in  fee  simple  in  possession  of 
an  estate,  situate  and  being,  &e.,  and  adjoining  the  railway  authorized 
to  be  constructed  by  the  defendants  under  the  last-mentioned  act ; 
that  by  reason  of  the  said  last-mentioned  railway  having  intersected 
and  cut  off  the  roadway  adjoining  the  north  side  of  the  said  estate 
of  the  plaintiff,  and  having  thereby  destroyed  or  obstructed  the  im- 
mediate approaches  thereto,  and  also  by  the  execution  of  the  works, 
&c.,  the  said  estate  of  the  plaintiff  was  greatly  damaged  and  in- 
juriously affected.  The  declaration  then  stated,  that  before  the  giving 
of  the  said  notice  thereinafter  next  mentioned,  to  wit,  on  the  1st  of 
January,  1849,  the  defendants  took  possession  of,  and  used  and  con- 
verted to  the  purposes  of  their  aforesaid  railway,  or  the  works  con- 
nected therewith,  a  piece  of  ground  at  the  north-east  angle  of  one  of 
the  aforesaid  messuages  or  cottages,  by  reason  whereof  the  said 
estate  of  the  plaintiff  was  further  greatly  damaged  and  injuriously 
affected ;  and  the  plaintiff,  by  reason  of  the  several  premises  afore- 
said, sustained  a  loss,  and  claimed  to  be  entitled  to  compensation  in 
respect  thereof,  from  the  defendants,  to  an  amount  exceeding  50^,  to 
wit,  to  the  amount  of  1000/.;  that  afterwards  the  plaintiff,  being  so 
interested  in  the  said  estate,  and  the  same  being  so  injuriously  af- 
fected as  aforesaid,  and  the  plaintiff  having  sustained  such  loss  as 
aforesaid,  and  being  so  entitled  to  compensation  in  respect  thereof  as 
aforesaid,  and  being  desirous  of  having  the  question  of^  compensation 
settled  by  a  jury,  to  w*it,  on  the  9th  of  March,  1850,  did  give  a  notice 
in  writing  to  the  defendants,  and  did  thereby  and  therein  state  to  the 
defendants  the  nature  of  his  interest  in  the  said  hereditaments  in 
respect  of  which  he  claimed  compensation,  and  that  he  claimed  from 
the  defendants  compensation  in  respect  of  the  said  loss  and  injury, 
and  that  1000/.  should  be  paid  by  the  defendants  to  him,  the  plaintiff, 
for  such  compensation ;  and  the  plaintiff  did  also,  by  the  said  notice, 
state  to  the  defendants  that  it  was  the  desire  of  him,  the  plaintifi^ 
that  the  question  of  the  aforesaid  compensation  sliould  be  settled  by 
a  jury  in  the  manner  pointed  out  in  that  behalf  by  the  Lands  Clauses 
Consolidation  Act,  1845,  unless  the  defendants  should  be  willing  to 
pay  the  aforesaid  amount  of  1000/.  as  compensation,  which  the  plain- 
tiff thereby  claimed,  and  enter,  within  the  time  limited  by  the  said 
statute  in  that  behalf,  into  an  agreement  for  that  purpose ;  that  the 
defendants  afterwards,  to  wit,' on  the  20th  of  March,  1850,  gave  to  the 
plaintiff  a  certain  notice  in  writing,  whereby,  after  reciting  the  said 
notice  so  given  by  the  plaintiff  to  the  defendants  as  aforesaid,  they, 
the  defendants,  made  known  to  the  plaintiff  that  they,  the  defendants, 
were  ready  and  willing,  and  thereby  offered  to  pay  to  the  plaintiff  the 
sum  of  60/.  in  satisfaction  and  discharge  of  the  injury  and  damage 
alleged  to  have  been  sustained  by  the  plaintiff,  and  in  respect  of 
which  the  said  sum  of  1000/.  was  so  claimed  by  the  plaintiff  as  afore- 
said ;  that  the  defendants  did  not,  nor  would,  pay  the  amount  of  com- 
pensation so  claimed  by  the  plaintiff  as  aforesaid,  nor  did,  nor  would, 
enter  into  a  written  agreement  for  that  purpose ;  that  the  defendants, 
within  twenty-one  days  of  the  receipt  of  the  said  first-mentioned 
notice  to  them  so  given  as  aforesaid,  to  wit.  on  the  28  th  of  March, 
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1850,  did,  according  to  the  form  of  the  first-mentioned  statute,  issue 
their  certain  warrant  in  writing  under  the  common  seal  of  the  defend- 
ants, and  directed  to  the  sheriff  of  the  county  of  Kent,  whereby,  after 
reciting  and  referring  to  the  several  notices  aforesaid,  the  defendants, 
pursuant  to  the  powers  and  authorities  given  to  them  by  the  statutes 
in  that  behalf,  required  the  said  sheriff  to  nominate  and  summon  a 
special  jury  to  inquire  of  and  assess  the  compensation,  if  any,  to  be 
paid  to  the  plaintiff  in  respect  of  the  several  supposed  matters  in  his 
said  notice  alleged,  or  any  of  them,  in  respect  whereof  he  bad  therein 
claimed  compensation ;  and  the  defendants  did,  by  their  said  war- 
rant, further  require  the  said  sheriff  to  issue  such  summons,  and  do 
all  such  things  in  relation  to  the  said  trial  or  inquiry  as  were  author- 
ized and  required  to  be  done  by  the  Lands  Clauses  Consolidation  Act, 
1845,  and  by  the  said  company's  act. 

The  declaration  then  averred  the  taking  of  an  inquisition  before 
such  sheriff,  and  a  special  jury  summoned  pursuant  to  the  provisions 
of  the  statute,  and  then  alleged  that  such  jury  then  found  their  ver- 
dict, that  the  plaintiff  had  sustained  damages  to  the  amount  of  215/. 
by  means  of  the  several  matters  mentioned  in  his  said  notice,  and 
that  the  defendants  should  pay  to  the  plaintiffs  the  said  sum  of  215/.; 
and  the  said  sheriff  did  then  and  there  accordingly,  pursuant  to  the 
statute  in  that  behalf,  give  judgment  for  the  said  sum  of  215/.  so 
assessed  by  the  said  jury  to  be  paid  by  the  defendants  to  the  said 
plaintiff,  according  to  the  provisions  of  the  said  statutes ;  and  the  said 
verdict  and  judgment  were  then  and  there,  to  wit,  at  the  time  and 
place  of  holding  the  said  inquisition  as  aforesaid,  duly  signed  by  the 
said  sheriff. 

The  declaration  then,  after  averring  the  deposit  of  the  verdict 
and  judgment  with  the  clerk  of  the  peace,  stated  that  the  said  sum 
of  215/.,  for  which  the  verdict  of  the  jury  was  so  given  as  aforesaid, 
was  and  is  a  greater  sum  than  the  said  sum  of  60/.  so  previously 
offered  by  the  defendants  as  aforesaid,  by  reason  whereof  the  defend- 
ants became  and  were  liable  to  pay  to  the  plaintiff  his,  the  said 
plaintiff's,  costs  of  the  said  inquiry ;  that  afterwards,  and  before  the ' 
commencement  of  this  suit,  to  wit,  on  the  1st  of  June,  1850,  the 
plaintiff's  costs  of  the  said  inquiry  were  settled  by  Richard  Goodrich, 
then  bein^  one  of  the  masters  of  the  Court  of  Queen's  Bench  at 
Westminster,  at  a  certain  sum,  to  wit,  the  sum  of  243i  \s.  3d.,  of  all 
which  the  defendants  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  by 
reason  of  which  said  premises,  and  by  force  of  the  statutes  in  that 
behalf,  an  action  has  accrued  to  the  plaintiff  to  demand  and  have,  of 
and  from  the  defendants,  the  said  sum  of  215^,  and  also  the  said  sum 
of  243/.  1^.  3d.,  amounting  in  the  whole  to  the  sum  of  458/.  \s.  3dL, 
being  the  sum  demanded.  Breach,  non-payment  of  the  said  sum 
above  demanded,  or  any  part  thereof.  The  defendants  paid  into 
court  the  sum  of  215/.,  the  amount  for  which  the  verdict  was  given 
on  the  inquiry,  and  pleaded  a  general  demurrer  to  the  residue  of  the 
declaration.  The  grounds  of  demurrer,  as  stated  in  the  margin  of 
the  demurrer,  were,  that  the  claimant  was  not  by  the  Lands  Clauses 
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Consolidation  Act,  1845,  entitled  to  costs  in  any  case  where  a  jary 
has  been  summoned,  in  compliance  with  a  notice  from  the  claimanty 
under  the  68th  section  of  that  act  The  points  marked  for  argument 
on  the  part  of  the  plaintiff  were,  that  as  the  verdict  of  the  jury  was 
given  for  a  greater  sum  than  the  sum  previously  offered  by  the 
defendants,  the  defendants  were  liable  to  pay  all  the  costs  of  the 
inquiry. 

Channelly  Serj.,  for  the  defendants.  The  plaintiff,  who  is  the 
claimant,  having  proceeded  to  have  the  amount  of  compensation 
settled  under  the  provisions  of  the  68th  section  of  stat  8  &  9.  Vict 
c.  18,  (the  Lands  Clauses  Consolidation  Act,)  the  question  is,  whether 
that  section  gives  the  plaintiff  a  right  to  costs.  The  section  does  not, 
in  express  terms,  give  costs,  and  it  is  contended,  that,  notwithstand- 
ing the  words  "  in  the  manner  herein  provided,"  the  prior  sections  are 
not  incorporated  with  it,  so  as  to  include  costs  by  necessary  intend- 
ment The  sections  relating  to  settling  the  amount  of  compensation 
by  the  verdict  of  a  jury  are  the  38th  and  thirteen  following  sections. 
Sect  38  declares,  that  before  the  promoters  of  the  undertaking  issue 
their  warrant  for  summoning  a  jury,  they  are  to  give  ten  days' 
previous  notice  to  the  other  party,  stating  therein  the  amount  of 
compensation  such  promoters  are  willing  to  give.  Then  follow  sec- 
tions relating  to  the  mode  of  summoning  a  jury  and  holding  the 
inquiry;  and  the  51st  section,  which  enacts  how  the  costs  of  the 
inquiry  are  to  be  borne,  imposes  all  the  costs  of  such  inquiry  on  the 
promoters,  only  where  the  verdict  shall  be  given  for  a  greater  sura  than 
the  sum  previously  offered  by  the  promoters ;  this  necessarily  confines 
such  liability  to  the  case  of  a  proceeding  by  the  company  under  the 
38th  section.  The  case  of  Railstone  v.  TTie  Yorky  Neiccastley  arid 
Berwick  Railway  Company,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  464,  decides 
that  the  38th  section  applies  only  to  cases  where  the  promoters  are 
about  to  take  or  injuriously  affect  land  in  the  possession  of  the 
claimant,  and  that,  where  the  proceedings  are  to  be  regulated  by  the 
^68th  section,  the  notice  mentioned  in  the  38th  section  is  not  required 
to  be  given.  That  case,  therefore,  shows  that  the  38th  section  is 
not  incorporated  in  the  68th ;  and  the  51st  section,  which  gives  the 
costs,  applies  only  to  cases  within  the  38th  section.  The  defendants 
were  not  bound  to  tender  any  sum  by  way  of  compensation ;  the 
only  section  which  requires  any  such  offer  to  be  made  is  the  38th, 
and  that,  according  to  the  case  of  Hailstone  v.  The  York,  Newcastle, 
and  Berwick  Railway  Company,  does  not  apply  to  proceedings  insti- 
tuted under  sect.  68.  The  declaration  does,  it  is  true,  state  that,  after 
the  plaintiff's  notice  had  been  given,  the  defendants  did  give  notice 
to  the  plaintiff  of  an  offer  by  them  to  pay  a  certain  sum  ;  but,  as  the 
defendants  were  not  bound  by  the  statutes  to  have  made  any  such 
offer,  such  offer  cannot  prejudice  them,  and  it  amounts  to  no  more 
than  an  offer  made  by  way  of  negotiation. 

[Cresswell,  J.  The  earlier  sections  may,  perhaps,  throw  some  light 
on  the  matter.  They  show  that  the  party  claiming  compensation 
^ay,  if  he  pleases,  refer  it  to  arbitration ;  and  where  it  is  so  settled 
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by  arbitration,  the  company  are  not  required  by  the  statute  to  offer 
any  sum  as  a  compensation  ;  and  yet,  by  the  34th  section,  they  are 
to  pay  the  costs  of  such  arbitration,  unless  the  arbitrators  shall 
award  the  same,  or  a  less  sum  than  shall  have  been  offered  by  the 
companyj 

It  is  possible  that  the  legislature  may  have  intended  to  have  im- 
posed on  the  company  the  costs  in  the  one  case,  and  not  in  the  other ; 
at  all  events,  it  is  submitted  that  the  68th  section  does  not  provide  for 
them.  If  the  court  shall  hold  that  it  does,  the  effect  will  be  to  nlake 
it  necessary  for  a  company  in  all  cases  to  make  an  offer.  [The  case 
of  Corrigal  v.  The  London  and  Blackwall  Railway  Company^  5  Man. 
&  G.  219,  was  referred  to.] 

Butt^  Q.  C,  {H,  Hill  with  him.)  The  plaintiff  is  entitled  to  these 
costs.  The  68th  section  incorporates  all  the  previous  sections,  which 
are  applicable  to  it.  It  is  an  error  to  say  that  those  sections  only 
apply  to  compensation- cases  in  which  the  company  initiate  the  pro- 
ceedings; in  fact,  the  company  initiate  the  proceedings  in  all  cases. 
The  21st  and  several  of  the  subsequent  sections  refer  to  all  cases  of 
compensation,  whether  they  are  to  be  determined  by  means  of  a  jury 
or  by  arbitration.  The  34th  .section  states  how  the  costs  of  the 
arbitration  are  to  be  borne,  and  the  51st  how  the  costs  of  the  inquiry 
are  to  be  borne.  The  39th  section,  which  points  out  the  mode  of 
summoning  the  jury,  directs  it  to  be  applicable  to  "every  case  in 
which  any  such  case  of  disputed  compensation  shall  be  required  to 
be  determined  by  the  verdict  of  a  jury ; "  and  then  the,68th  section 
states  that  the  warrant  for  summoning  the  jury  for  settling  the  com- 
pensation is  to  be  "in  the  manner  herein  provided."  That  must 
incorporate  the  39th  section ;  but,  at  all  events,  it  incorporates  all  the 
powers  for  settling  it  by  the  verdict  of  a  jury,  and  surely  it  must  then 
also  include  the  consequences  of  such  inquiry,  namely,  the  costs 
which  are  regulated  by  the  51st  section.  With  respect  to  the  case 
of  Railstone  v.  Tlie  York,  Neivcaslle,  and  Berwick  Railway  Company^ 
the  reasons  of  Coleridge,  J.,  who  dissented  from  the  rest  of  the  court, 
are  entitled  to  great  consideration ;  besides,  that  case  is  distinguishable 
from  the  present  one,  inasmuch  as  the  question  there  was,  whether  the 
company  were  required  to  give  the  notice  specified  in  sect.  38,  in 
a  case  where  the  claimant  had  given  notice  to  the  company,  under 
sect.  68,  of  his  desire  to  have  a  jury  summoned  to  assess  the  amount 
of  compensation  due  to  him ;  but  no  question  there  arose  as  to  the 
claimant's  right  in  such  event  to  the  costs  of  such  inquiry  before  the 
jury.  Indeed,  Lord  Campbell,  C.  J.,  there  said,  with  reference  to 
summoning  a  jury,  the  words  "in  manner  herein  provided  "  incorpo- 
rate all  the  provisions  in  the  act  before  enumerated.  The  case  of 
Corrigal  v.  The  London  and  Blacktvell  Railway  Company  has  really 
no  application  to  the  present  case.  [Walker  v.  IJie  London  and 
Blackwall  Railway  Company,  3  Q.  B.  744,  was  referred  to.] 

Channell,  Sen.,  in  reply,  contended  that  the  51st  section  related  only 
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to  the  costs  of  an  inquiry,  where  the  company  had  both  given,  and 
were  bound  to  give,  the  notice  mentioned  in  the  38th  section,  and  that 
this  could  not  be  held  to  apply  to  a  case  under  the  68th  section,  with- 
out overruling  RaiUtone  v.  The  York^  NewcasllCj  and  Berwick  Railway 
Company. 

Jervis,  C.  J.  The  plaintiff,  by  his  declaration,  claims  two  sums  of 
the  company :  one  of  these  is  the  amount  awarded  for  compensation 
by  the  jury,  and  the  other  is  the  amount  of  the  costs  of  such  inquiry; 
and  the  declaration  alleges  that  the  amount  so  assessed  is  larger  than 
the  sum  which  was  previously  offered  by  the  company.  The  defend- 
ants pay  the  amount  of  the  first  of  these  sums  into  court,  and  demur 
to  so  much  of  the  declaration  as  relates  to  the  other  of  these  sums. 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  costs  of  the  inquiry 
under  the  act  The  state  of  things  under  the  statute  is  this — that 
if  the  defendants  had  initiated  the  proceedings,  and  given  the  notice 
prescribed  by  sect  38,  it  is  plain  they  would  have  been  obliged  to 
have  paid  these  costs;  it  is  plain, also, that  if  the  defendants  had  neg- 
lected to  issue  their  warranto  for  summoning  the  jury,  the  defendants, 
under  the  provision  contained  at  the  end  of  sect  68,  would  have 
been  liable  to  pay  the  amount  of  compensation  claimed,  together  with 
the  costs  of  recovering  the  same  by  action.  In  these  two  cases  the 
plaintiff  would  be  entitled  to  his  costs ;  and  it  would  be  strange  if,  in 
this  third  case,  where  the  defendants  have  issued  their  warrant  for  a 
jury,  and  a  verdict  has  been  given  by  the  jury  for  a  larger  sum  than 
they  had  previously  offered,  they  should  not  be  liable  to  pay  the  costs 
of  the  plaintiff  of  such  inquiry.  If  it  had  been  a  casus  omissus^  and 
the  legislature  had  made  no  provision  for  it,  the  court  would  have  so 
construed  the  act,  however  unjust  they  might  have  thought  it;  but  if 
the  act  can  fairly  be  so  construed  as  to  avoid  a  manifest  injustice,  the 
court  is  bound  so  to  construe  it  I  think  the  words  of  the  68th  sec- 
tion are  capable  of  allowing  the  construction  contended  for  by  the 
plaintiff,  and  that  the  court  may  hold  that  the  words  there,  "  in  the 
manner  herein  provided,"  incorporate  into  that  section  the  previous 
provisions  relating  to  the  proceedings  for  settling  the  amount  of  com- 
pensation by  a  jury.  Looking  to  sects,  38  and  39,  it  will  be  seen 
that  they  apply  to  any  case  of  disputed  compensation,  and  that  they 
are  not  confined  to  any  particular  case.  I  feel  that  this  view,  to  a 
certain  extent,  conflicts  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Railstone  v.  'the  Yorky  Newcastle^  and  Berwick  Railway 
Company  ;  but  the  judgment  of  the  court  there  was  not  unanimous, 
and  many  inconveniences  resulting  from  it  were  pointed  out  by  Col- 
eridge, J.,  who  gave  strong  reasons  for  his  dissent  from  the  rest  of  the 
court  There  is  no  reason  why  the  claimant  may  not,  if  he  wishes  it, 
avail  himself  of  sect  54,  and  have  a  special  jury  to  try  the  ques- 
tion ;  but,  according  to  the  defendants'  construction  of  sect  68,  he 
cannot  do  so  where  the  proceedings  are  not  begun  under  sect  38. 
I  think,  however,  that  a  liberal  construction  should  be  put  on  the  words 
of  sect  68,  and  that  our  judgment  should  accordingly  be  for  the 
plaintiff. 
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Maule,  J.  I  am  of  the  same  opinion.  The  statute  provides  a 
number  of  general  regulations,  to  apply  to  all  cases  to  which  they 
may  be  applicable,  with  regard  to  railways  which  may  be  incorpo- 
rated and  established  by  acts  subsequently  passed ;  and  the  mode  of 
procedure  is,  therefore,  expressed  in  general  terms.  There  are  many 
sections  of  this  statute  which  apply  to  the  settlement  of  disputed 
claims  for  coippensation  by  arbitration,  and  there  are  others  which 
apply  to  their  settlement  by  the  finding  of  a  jury.  These  are  ^11 
couched  in  general  terms;  and  are  not  restrained  to  particular  c^ses, 
but  extend  io  all  cases  where  the  procedure  for  settling  such  compen- 
sation is  by  arbitration  or  a  jury.  Amongst  these  clauses  is  the  38th 
section.  Now,  that  is  a  provision,  that  before  the  promoters  "  of  the 
undertaking"  (which  by  the  interpretation  clause  means  works  or 
undertaking,  of  whatever  nature,  which  shall  by  the  special  act  be 
authorized  to  be  executed)  issue  their  warrant  for  summoning  a  jury 
for  settling  any  case  of  disputed  compensation,  they  are  to  give  ten 
days'  notice  to  the  other  party ;  and  sect.  68  says,  that  if  the  party 
entitled  to  compensation  desires  to  have  the  question  settled  by  a 
jury,  the  promoters,  without  any  reference  to  any  particular  case  or 
state  of  things,  "shall  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  provided."  Therefore, 
it  being  a  case  in  which  the  promoters  are  to  issue  their  warrant,  the 
38th  section  applies,  so  that,  without  the  assistance  of  the  words,  "  in 
the  manner  herein  provided,"  the  38th  section  comprehends  the  cases 
in  the  68th  section,  and  it  is  in  effect  incorporated  in  it.  Moreover, 
the  notice  required  to  be  given  under  the  38th  section  is  strictly  appli- 
cable to  a  case  within  the  68th  section  —  namely,  of  a  claim  for  com- 
pensation for  lands  which  have  been  taken  or  injuriously  aflected  by 
the  company's  works.  I  think,  also,  that  if  it  be  necessary  to  have 
recourse  to  the  words,  "in  the  manner  herein  provided,"  those  words 
must  necessarily  include  all  the  details  applicable  to  an  inquiry  before 
a  jury ;  and  I  do  not  think  that  we  ought  to  restrain  those  words,  as 
contended  for  by  my  brother  Channel],  to  such  sections  only  as  it  is 
actually  necessary  should  be  incorporated  with  the  68th  section.  This 
decision  does,  perhaps,  conflict  with  that  of  the  Queen's  Bench  in  the 
case  which  has  been  cited ;  but,  at  the  same  time,  the  reasons  of 
Coleridge,  J.,  are  of  great  weight. 

Cress  WELL  and  Talfourd,  J  J.,  concurred. 

Judgment  for  the  plaintiff. 
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Doe  d.  Starling  v.  Prince  &  another.^ 

Trinitj  Term,  May  30,  1851. 

Ejectment —  Covenant  to  stand  seized — 8  <$•  9  Vict,  c,  106  —  Effect 

of  the  Word  ^  GrantJ' 

K.  S.,  being  seized  in  fee  of  a  house  and  land,  duly  executed  a  deed,  as  follows :  "  I,  R.  S^ 
of,  &C.,  for  and  in  consideration  of  the  love  which  I  do  bear  towards  my  son,  W.  S^  of,  &c., 
have  given  and  granted,  and  by  these  presents  do  freely  give  and  jnrant,  nnto  the  said  W. 
S.,  all  and  singular  my  dwelling-honse,  &c,  and  that  the  said  W.  S.  is  to  take  possession 
of  the  same  at  Michaelmas  day  next.  I  have  herewith  delivered  him,  the  said  W.  S.,  all 
and  singular  the  dwelling-house  and  premises  absolutely  at  Michaelmas  day  next,  withoat 
any  further  condition  respecting  the  property : " — 

Held,  that  this  deed  operated  as  a  covenant  by  B.  S.  to  stand  seized  to  the  nse  of  W.  S. 

And  semble,  per  Manle,  J.,  that  it  operated  as  a  grant  of  the  immediate  freehold. 

Ejectment  for  a  dwelling-house  and  land  in  West  Wratting,  Cam- 
bridgeshire, demised  by  William  Starling,  on  the  12th  of  October,  1850. 

Plea  —  Not  guilty,  and  issue  thereon. 

The  following  case  was  stated  by  order  of  Maule,  J.:  The  les- 
sor of  the  plaintiff  is  the  eldest  son  of  Robert  Starling,  formerly 
of  West  Wratting  aforesaid,  who  died  in  the  month  of  Decem- 
ber, 1850.  The  defendants  are  the  executors  and  devisees  under 
the  will  of  the  said  Robert  Starling,  deceased,  which  will  was 
made  by  the  said  Robert  Starling  on  the  8th  of  July,  1850,  and 
contains  a  devise  of  the  said  premises  inconsistent  with  the  terms 
of  the  deed  next  hereinafter  mentioned,  and  with  any  title  the 
lessor  of  the  plaintiff  may  have  as  heir  at  law  of  the  said  testator. 
On  the  30th  of  April,  1850,  the  said  Robert  Starling,  the  testator, 
being  then  seized  in  fee  simple  in  possession  of  the  before-mentioned 
dwelJing-house  and  land,  signed  and  sealed,  in  the  presence  of  two 
witnesses,  the  deed  or  instrument  in  writing  hereinafter  set  forth,  and 
delivered  the  same  to  the  said  William  Starling,  the  lessor  of  the 
plaintiff,  which  deed  or  instrument  in  writing  is  in  the  words  and 
figures  following,  that  is  to  say,  "  Memorandum.  I,  Robert  Starling, 
of  the  parish  of  West  Wratting,  in  the  county  of  Cambridge,  widower, 
for  and  in  consideration  of  the  love,  good  will,  and  affection  which  I 
have  and  do  bear  towards  my  loving  son,  William  Starling,  of  the 
sanie  parish  and  county,  widower,  have  given  and  granted,  and  by 
these  presents  do  freely  give  and  grant,  unto  the  said  William  Star- 
ling, widower,  all  and  singular  my  new  dwelling-house  and  land  situ- 
ate at  West  Wratting  aforesaid,  and  that  the  said  William  Starling 
is  to  take  possession  of  the  same  at  Michaelmas  day  next  I  have 
herewith  delivered  to  him,  the  said  William  Starling,  all  and  singular 
the  dwelling-house  and  premises  absolutely  at  Michaelmas  day  next, 
without  any  further  condition  respecting  the  property.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  30th  day  of  April, 
1850.     In  the  presence  of,"  &c.     The  premises  mentioned  in  the  said 

1  15  Jur.  G32. 
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deed  are  the  premises  sought  to  be  recovered  in  the  said  action.  The 
question  for  the  opinion  of  the  court  is,  whether  by  the  said  deed  any 
estate  was  conveyed  to  the  lessor  of  the  plaintiflf,  William  Starling, 
by  virtue  or  in  respect  of  which  he  is  now  entitled  to  recover  the  pos- 
session of  the  said  premises.  If  the  court  shall  be  of  opinion  that  no 
such  estate  was  conveyed  to  the  lessor  of  the  plaintiff  as  aforesaid, 
then  the  plaintiff  agrees  that  a  judgment  shall  and  may  be  entered 
against  him  of  nolle  prosequi^  immediately  after  the  decision  of  this 
court,  or  otherwise  as  the  court  may  think  fit  But  if  the  court  shall 
be  of  a  contrary  opinion,  then  the  defendants  agree  that  judgment 
shall  be  entered  against  them  by  confession,  for  the  plaintiff  to  recover 
the  premises  mentioned  in  the  declaration,  and  Is,  damages,  besides 
costs  of  suit,  immediately  after  the  decision  of  this  case,  or  other- 
wbe  as  the  court  may  think  fit ;  and  that  judgment  shall  be  entered 
accordingly. 

Ccnu;h,  for  the  plaintiff.  First,  the  effect  of  the  deed  is  to  grant  the 
immediate  freehold,  the  possession  alone  being  postponed  by  the  latter 
clauses.  It  is  therefore  a  good  conveyance,  within  the  2d  section  of 
stat.  8  &  9  Yict  c.  106.  But  if  the  court  should  not  consider 
this  to  be  the  intention  of  the  deed,  it  will  give  effect  to  it  by  constru- 
ing it  to  be  a  covenant  to  stand  seized  to  the  use  of  William  Starling 
from  Michaelmas ;  as  in  Roe  v.  Trantnarry  2  Wils.  75,  where  it  was 
held,  that,  although  a  deed  would  not  operate  as  a  release,  because  it 
granted  a  freehold  in  future,  yet  it  operated  as  a  covenant  to  stand 
seized.  It  will  be  contended,  on  the  other  side,  that  the  stat.  8  & 
9  Vict.  c.  106,  takes  away  the  effect  of  the  word  "  grant,"  as  implying 
a  covenant  in  law. 

[jMaM/e,  J.  Probably  the  statute  was  meant  to  apply  to  cases 
where  a  special  construction  has  been  given  to  the  word  "  grant,"  as 
where  it  has  been  held  to  imply  a  covenant  for  title.] 

The  case  above  cited,  and  Crossing'  v,  Scvdamore^  1  Vent.  137,  show, 
however,  that,  provided  there  be  a  proper  consideration,  any  words 
showing  the  intention  of  the  parties  are  sufficient.  Here  there  is  a 
"  blood  consideration,"  and  a  clear  intention  expressed  to  pass  the 
estate.  The  court  will,  therefore,  give  effect  to  the  deed  as  a  covenant 
to  stand  seized,  on  the  principle  "  ut  res  vwffis  valeat  quam  pereat" 

Manistyy  far  the  defendants.  Upon  the  true  construction  of  the 
statute,  the  deed  cannot  take  effect  as  a  covenant  to  stand  seized.  In 
all  the  cases  where  the  instrument  has  been  held  to  operate  as  a  cov- 
enant to  stand  seized,  words  have  been  used  amounting  to  a  covenant, 
upon  which  the  covenantee  could  have  sued  at  law.  But  since  the 
statute,  the  word  "  grant "  has  no  longer  that  effect  If,  therefore,  this 
deed  be  construed  to  be  a  covenant  to  stand  seized,  the  court  will  be 
indirectly  doing  that  which  it  cannot  do  directly.  But  the  intent, 
without  the  words,  is  not  sufficient  Then  as  to  the  other  point,  the 
court  cannot  reject  the  habendum^  which  gives  an  estate  in  future, 
and  is,  therefore,  void.  Goodtiile  v.  Gibbs^  5  B.  &  Cr.  709 ;  1  Burton's 
Comp.  212,  6th  ed. 
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Ckmeh^  in  reply.  It  is  not  correct  to  say  that  there  are  no  cases 
in  which  words  have  been  construed  to  amount  to  a  covenant  to 
stand  seized  which  did  not  give  an  action  at  law.  In  a  feofiVnent, 
there  are  no  parties  to  make  a  covenant;  but  if  the  feoffee  be  a 
relation,  the  deed  shall  operate  as  a  covenant  to  stand  seized,  with- 
out livery  of  seizin.  Osman  v.  Sheafs  3  Lev.  372.  Tbmlinson  v.  X>^- 
ton,  1  P.  Wms.  163*  The  Statute  of  Uses  contemplates,  not  merely 
a  right  at  law,  but  a  right  enforceable  in  equity. 

Chester  v,  Willan  and  notes,  2  Wms.  Saund.  96,  6;  2  Saund.  on 
Uses,  79,  80,  314  ;  Bac.  Ab.  tit  "  Covenant,"  B. ;  Co.  Litt  384,  a., 
notel ;  2  Bl.  Com.  337 ;  and  Doe  v.  Woodrvffe,  10  RL  &  W.  608,  were 
also  cited. 

Jervis,  C.  J.  It  seems  to  me  that  the  plaintiff  is  entitled  to  judg* 
ment,  for  that  William  Starling  took  an  estate  for  life  under  the  deed 
of  the  30th  of  April,  1850.  It  is  unnecessary  to  advert  to  one  of  the 
questions  raised  on  argument,  because,  in  my  opinion,  the  deed 
operates  as  a  covenant  to  stand  seized.  There  is  a  blood  con- 
sideration, and  the  question  is,  What  more  is  necessary  ?  It  is  said 
that  there  should  be  a  covenant,  such  as  would  have  been  enforceable 
at  law  before  the  Statute  of  Uses.  Even  if  such  a  covenant  were 
necessary,  I  think  this  deed  is  sufficient,  because  the  words  ^  give  and 
grant"  have  been  always  held  to  give  a  right  of  action.  But  it 
is  further  said,  that  the  stat  8  &  9  Vict.  c.  106,  has  taken  away  this 
effect  from  those  words.  We  must  presume  that  the  persons  who 
passed  that  statute  knew  the  state  of  the  law  at  that  time,  and  they 
could  never  have  intended  to  take  away  the  legal  effect  of  those 
words,  and  indirectly  to  defeat  a  conveyance.  They  say,  merely,  that 
certain  words  shall  not  operate  to  imply  a  covenant  in  law.  I  think 
the  statute  has  by  no  means  the  operation  contended  for  by  the  de- 
fendants, and  that  all  that  is  required  to  create  a  covenant  to  stand 
seized  is  the  peculiar  consideration,  and  an  expressed  intention  to  give 
the  estate.  We  have  both  here,  and  I  therefore  think  the  plaintiff  is 
entitled  to  our  judgment. 

Maule,  J.  I  am  of  the- same  opinion.  Michaelmas  having  passed 
before  the  demise  laid  in  the  declaration,  it  is  not  material  to  con- 
sider whether  the  deed  might  operate  as  a  grant  of  the  immediate 
freehold.  For,  supposing  the  effect  of  the  latter  clause»to  be  as  the 
defendants  contend,  the  plaintiff  is  nevertheless  entitled  to  judgment, 
provided  the  deed  operates  as  a  covenant  to  stand  seized;  and  I  think 
it  does  so  operate.  I  am  disposed  to  think  —  but  it  is  not  necessary 
to  decide  this  point— that  this  instrument  did  pass  the  immediate 
freehold  by  virtue  of  the  word  "grant."  But  supposing  it  to  operate 
as  postponing  the  enjoyment  of  the  freehold  till  Michaelmas,  then  it 
can  only  operate  as  a  covenant  to  stand  seized.  It  is  true,  that  deeds 
operating  as  covenants  to  stand  seized  have  been  liberally  construed 
by  the  courts,  who  have  held  in  favor  of  conveyances  made  for  this 
particular  kind  of  consideration  ;  but  it  is  suggested  that  there 
must  have  been,  before  the  Statute  of  Uses,  a-  remedy  at  common 
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law  on  the  instrument  raising  the  use.  Now,  before  that  statute,  I 
apprehend  there  must  have  been  uses,  the  effect  of  which  could  not 
have  been  enforced  by  proceedings  in  a  court  of  common  law,  though 
such,  perhaps,  as  a  court  of  equity  or  the  ecclesiastical  courts  might 
take  cognizance  of;  and  no  authority  is  cited  for  the  novel  proposi- 
tion which  has  been  broached  on  behalf  of  the  defendants,  that  the 
covenant  must  have  been  enforceable  at  common  law.  Where  there 
is  an  express  intention  on  the  part  of  the  grantor  or  covenantor,  of  a 
father,  for  instance,  to  pass  an  estate  to  bis  son  on  marriage,  for  a 
blood  consideration,  the  courts  say,  "  That  is  an  agreement  that  the 
father  will  hold  it  for  the  son,  and  will  let  him  have  it ;  for  by  putting 
that  construction  on  it,  we  carry  out  the  practical  intention  of  the 
father."  I  think  this  is  a  case  where,  notwithstanding  the  freehold 
should  vest  infuturo^  the  father  has  expressed  an  intention  to  stand 
seized  of  the  estate  to  the  use  of  his  son,  and  that  the  Statute  of 
Uses  executes  the  use  in  the  son ;  and,  therefore,  that  our  judgment 
should  be  for  the  plaintilL 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  case  of 
Roe  V.  Tramnarr  decides  that  a  covenant  to  stand  seized  is  good, 
though  the  freehold  vests  infuturo.  By  the  construction  we  put  on 
this  instrument,  we  are  not  implying  any  covenant  in  law  by  the 
word  "  grant." 

Talfourd,  J.,  concurred-  Judgment  for  the  plaintiff. 


3k^ie:s  v.  Whitbread  &  others.* 

Trinity  Term,  Maj  29,  1851. 

Assignment  for  Benefit  of  Creditors  — 13  Eliz,  c.  5 — Carrying  on 
Debtor's  Trade  —  Costs  —  Interpleader  Issue. 

An  asstignment  by  a  debtor  of  all  his  estate  and  effects  to  a  trastee,  npon  trust  for  sale  for 
tho  benefit  of  creditors,  contained  a  proTiso  enabling  the  tmstee  to  employ  the  debtor,  or 
any  other  person^  in  winding  up  the  affairs  of  the  debtor,  and  in  collecting  and  getting  in 
his  estate  and  effects,  and  in  carrying  on  his  trade,  if  thoaght  expedient  by  tho  trustee, 
and  to  allow  the  person  so  employed,  out  of  the  trust  estate,  such  sum  as  the  trustees 
should  deem  proper :  — 

Jffddf  that,  the  carrying  on  the  trade  being  only  ancillary  to  winding  np  the  affairs  of  the 
debtor,  the  deed  was  not  void.    Owen  v.  Bodtf,  5  Ad.  &  £1.  28,  distinguished. 

The  rule  as  to  costs,  npon  granting  a  new  trial  on  the  ground  of  the  yerdict  being  against 
the  evidence,  applies  to  interpleader  issues  equally  wiu  other  cases. 

This  was  a  feigned  issue,  under  the  Interpleader  Act,  directed  by 
the  order  of  Wightman,  J.,  in  which  the  question  stated  was,  whethei 
certain  goods,  which  had  been  seized  by  the  sheriff  of  Bedfordshire, 

1  15  Jur.  613. 


432  COURT  OF  COMMON  PLEAS,  1851. 

Janes  r.  Whitbread  &  others. 

under  an  execution  sued  out  in  an  action  brought  by  the  defendant 
against  one  James  Ellis,  were  at  the  time  of  such  seizure  the  property 
of  the  plaintiff',  who  claimed  them  by  virtue  of  the  indenture  of  assign- 
ment hereinafter  mentioned.     At  the  trial,  .before  Maule,  J.,  at  the 
second  sittings  in  last  Easter  term,  it  was  proved  that  Ellis  had  exe- 
cuted to  the  plaintiff*  an  indenture  of  assignment  for  the  benefit  of  his 
creditors.     The  indenture  was  dated  the  10th  of  February,  1851,  and 
was  made  between  Ellis,  of  the  first  part;   the  plaintiff^  trustee  for 
himself  and  the  rest  of  the  creditors  of  the  said  James  Ellis,  parties 
thereto,  of  the  second  part;    and  the   several  other  persons  whose 
names  and  seals  were  thereunto  subscribed  and  set,  being  respective- 
ly creditors  of  the  said  Ellis,  of  the  third  part     It  recited  that  Ellis, 
being  indebted  to  the  parties  thereto  of  the  second  and  third  parts  in 
the  several  sums  set  opposite  to  their  respective  names  in  the  schedule 
thereto,  which   he  was  unable  to  pay  in  full,  had  therefore  proposed 
and  agreed  to  assign  all  his  estate  and  eff*ects  unto  the  said  trustee, 
for  the'benefit  of  his  creditors,  as  thereinafter  mentioned.     Then  fol- 
lowed an  assignment  from  Ellis  to  the  plaintiff*  of  all  the  stock  in 
trade,  goods,  wares,  merchandises,  household  furniture,  &<?.,  and  all 
other  the  personal  estate  and  effects,  whatsoever  and  wheresoever,  of 
him,  Ellis,  with  full  and  free  possession,  right  and  title  of  entry  in 
and  to  all  and  every  of  the  messuages,  &c.     Habendum  to  the  plain- 
tiff", upon  trust  to  collect  and  receive  the  debts,  and  dispose  of  the 
said  thereby  assigned  premises,  and  every  part  thereof,  either  by  public 
sale  or  by  private  contract,  and  in  one  or  more  lot.or  lots,  with  liberty 
to  give  any  credit  for  the  same,  or  to  take  any  security  for  the  purchase 
money,  or  any  part  thereof,  as  to  the  said  trustee,  his  executors  or 
administrators,  should  seem  proper;  and  upon  trust,  out  of  the  moneys 
to  be  received  by  virtue  of  the  said  indenture,  to  pay  all  the  costs  and 
expenses  of  proposing,  preparing,  and  executing  the  same,  &Cm  and 
in  the  next  place  to  pay,  retain,  and  satisfy,  ratably  and  proportiona- 
bly,  and  without  any  preference  or  priority  to  hixnself,  the  said  trustee, 
and  his  partners,  and  the  other  persons  parties  thereto  of  the  third  part, 
the  several  debts  or  sums  set  opposite  to  their  respective  names  in  the 
said  schedule  thereto,  subject  to  the  covenant  thereinafter  contained 
for  verifying  the  amounts  thereof,  and  to  pay  the  residue,  if  any,  of 
the  said  moneys  unto  the  said  Ellis,  his  executors,  &c.    Then  followed 
the  following  proviso:  "  Provided  always,  that  it  shall  be  lawful  for 
the  said  trustee  to  make  to  the  said  James  Ellis  such  allowance,  or 
retain  to  him  such  part  of  his  household  furniture  or  effects,  not  ex- 
ceeding the  value  of  20/.,  as  he  may  deem  expedient ;  and  also  to 
employ  the  said  James  Ellis,  or  any  other  person  or  persons,  in  wind- 
ing up  the  affairs  of  him,  the  said  James  Ellis,  and  in  collecting  and 
getting  in  his  estate  and  effects  hereby  assigned,  and  in  carrying  on 
his  trade,  if  thought  expedient  by  him  ;  and  to  allow  to  the  said 
James  Ellis,  or  any  other  person  or  persons  so  employed  as  aforesaid, 
out  of  the  said  trust  estate,  such  sum  and  sums  as  to  the  said  trustee 
shall  seem  proper."     The  indenture  then  contained  a  power  of  attor- 
ney to  the  trustee  to  sue  for  and  receive  the  debts,  &c.,  together  with 
a  proviso  and  agreement  between  the  parties  thereto  that  it  should  be 
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lawful  for  the  trastee,  at  the  expense  of  the  said  trast  estate,  to  recover 
the  amount  of  any  debt  or  debts  of  any  or  either  of  the  several  credit* 
ors,  parties  thereto,  to  be  verified  by  solemn  declaration,  or  in  such 
other  manner  as  to  the  said  trustee  should  seem  expedient ;  and  in 
the  event  of  any  such  creditor  or  creditors  refusing  or  failing  so  to 
verify  his,  her,  or  their  debt  or  debts,  then  that  such  creditor  or  credit- 
ors so  refusing  or  failing  as  aforesaid  should  lose  all  benefit,  dividends, 
and  advantage  to  be  derived  from  or  otherwise  claimed  under  the  said 
indenture,  any  thing  therein  contained  to  the  contrary  notwithstand- 
ing ;  and  thereupon  the  said  trustee  was  thereby  authorized  and  em- 
powered to  pay  such  last-mentioned  dividends  unto  the  said  Ellis, 
and  the  said  trustee  was  authorized  and  empowered  to  pay  or  make 
such  arrangements  with  the  creditors  whose  debts  were  under  20L  as 
he,  the  trustee,  might  deem  expedient  Then  followed  a  proviso,  that 
any  resolution  signed  by  the  majority  in  number  and  value  of  the 
creditors  parties  thereto  should  be  binding  on  all  the  parties  thereto, 
and  should  be  effectual  for  the  allowance  and  passing  of  the  accounts 
of  the  said  trustee,  and  for  discharging  him  from  the  trusts  thereof, 
and  from  all  claims  and  demands  in  respect  thereof;  and  that  all 
questions  relating  to  the  same  should  be  decided  according  to  the 
English  bankrupt  law.  The  indenture  then  concluded  with  a  release 
to  Ellis  by  his  creditors,  parties  thereto,  subject  to  a  proviso,  that  the 
same  should  be  void  in  case  Ellis  had  concealed  or  kept  back  any 
part  of  his  estate  and  effects  to  the  value  of  20Z.,  except  the  linen  and 
wearing  apparel  of  him  and  his  family.  The  jury  having  found  that 
the  deed  was  executed  bona  fide  for  the  benefit  of  creditors,  a  verdict 
was  entered  for  the  plaintiff,  leave  beinff  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants,  if  the  court 
should  think  that  the  deed  was  void  against  creditors  not  executing. 

M.  CJiambers^  Q.  C,  having  obtained  a  rule  nisi  accordingly,  citing 
Owen  V.  Body^  5  Ad.  &  EL  28,  and  also  on  the  ground  of  the  verdict 
being  against  evidence,  — 

Miller,  Serj.,  and  R,  B.  Miller^  now  showed  cause.  It  is  said  that 
the  deed  is  void  on  the  ground  of  its  containing  a  clause  enabling 
Ellis  to  be  employed  by  the  trustee  in  carrying  on  his  trade,  which,  it 
is  said,  would  have  the  effect  of  making  those  creditors  who  should  sign 
it  partners.  The  case  relied  on  by  the  defendants  is  Owen  v.  Bodt/, 
5  Ad.  &  El.  28 ;  there  the  deed  authorized  the  trustees  to  carry  on  the 
trade  of  the  debtor  so  long  as  they  should  think  desirable,  and  to  pay 
such  sums  of  money  as  should  be  necessary  for  the  continuing  and 
carrying  on  of  the  business  and  keeping  up  the  stock  in  trade,  and  the 
court  held  the  deed  to  be  void  against  creditors  who  did  not  execute 
it,  because  it  imposed,  therefore,  such  terms  as  might  have  constituted 
a  partnership  among  the  persons  executing.  In  the  present  case,  the' 
deed  of  assignment  would  not  have  the  effect  of  making  the  creditors 
who  execute  it  partners  in  the  business.  The  object  of  the  deedf  as 
disclosed  on  the  face  of  it,  is  only  to  wind  up  the  affairs  of  the  con* 
cern.  It  would  be  impossible  to  dispose  of  the  good  will  of  the  trade 
VOL.  V.  37 


434  COURT  OF  COMMON  PLEAS,  1851. 

Janes  v.  Whitbread  &  others. 

(which,  indeed,  was  the  most  valuable  of  what  was  assigned)  to  any 
advantage,  without  carrying  on  the  trade  in  the  mean  time ;  and  all 
that  this  deed  contemplates  in  the  way  of  the  trustee  carrying  on  the 
business  is  only  for  a  short  time,  and  so  long  only  as  would  be  neces- 
sary  to  accomplish  the  sale  of  it 

[Jervis^  C.  J.  You  say  the  deed  is  an  assignment  on  trust  to  collect 
in  the  debts  and  effects  of  the  debtor,  and  the  trade  is  to  be  carried  on 
only  for  the  purpose  of  winding  it  up.] 

Yes ;  and  this  distinguishes  the  present  case  from  that  of  Owen  v. 
Body  ;  but  if  this  case  cannot  be  so  distinguished,  then  it  is  submit- 
ted that  Owen  v.  Body  is  not  law,  for  the  reasons  given  in  that  case 
by  the  court  might  equally  be  applied  to  every  assignment  for  the 
benefit  of  creditors. 

[They  then  contended  that  the  verdict  was  not  against  evidence.] 

M,  Chambers^  Q.  C,  and  Honyman^  contra.  The  defendants  are 
entitled  to  have  a  nonsuit,  or  a  verdict  entered  in  their  favor,  on  the 
ground  of  the  deed  of  assignment  being  fraudulent  as  against  credit- 
ors under  stat  13  Eliz.  c.  5.  It  appears  on  the  deed  that  there  is  a  trust 
for  the  benefit  of  the  grantor,  and  that  the  deed  is  not  for  the  benefit 
of  creditors,  for  whose  benefit  it  is  said  to  be  setup  as  valid.  This  is 
the  foundation  of  the  authority  of  Owen  v.  Body^  which  is  not  distin- 
guishable from  the  present  case.  The  deed  here  empowers  the  trustee 
to  carry  on  the  trade  in  the  usual  manner,  and,  therefore,  in  the  lan- 
guage of  Lord  Denman,  it  imposes  terms  to  which  it  would  not  be 
reasonable  to  expect  creditors  would  submit  It  creates  a  trust  for 
the  benefit  of  Ellis,  the  grantor,  which  invalidates  the  deed,  according 
to  the  second  resolution  in  Twyne^s  Case^  3  Rep.  81  a.,  and  prevents 
it  from  being  within  the  6th  section  of  13  Eliz.  c.  5,  which  excepts 
from  the  operation  of  that  statute  any  estate  made  on  a  good  consid- 
eration, and  bonafide^  The  deed,  not  being  one  which  would  be  ben- 
eficial for  creditors,  is  a  deed  made  with  the  intent  to  delay  and  hinder 
creditors,  within  the  13  Eliz.  c.  6,  s.  2. 

[Maulcj  J.  Every  deed  which  has  the  effect  of  withdrawing  prop- 
erty from  a  creditor  is  strictly  a  deed  made  with  the  intent  to  delay, 
within  the  2d  section  of  the  13  Eliz.  c.  5.  But  the  case  of  Pickstock 
\.  Lyster^  3  Man.  &  S.  371,  decides  that,  if  the  deed  provides  for  a 
fair  and  equal  distribution  amongst  all  the  creditors,  it  is  not  within 
the  spirit  and  intent  of  the  statute.  The  case  of  Owen  v.  Body  dis- 
tinguished the  de^d  in  that  case  from  Pickstock  v.  Lyster,  because  the 
deed  there  did  not,  as  the  court  said,  provide  for  a  fair  share  amongst 
the  creditors,  as  incurring  debts  for  the  carrying  on  of  the  trade  was 
not  such  as  creditors  willing  to  take  a  fair  share  could  reasonably 
be  expected,  as  Lord  Denman  said,  to  accede  to.  In  fact,  the  ob- 
ject of  the  deed  in  that  case  was  to  carry  on  the  trade  in  a  spirited 
manner.] 

The  present  case,  it  is  submitted,  is  as  strong  as  the  case  of  Owen 
v.  Body,  [They  then  proceeded  on  the  point  of  the  verdict  being 
against  evidence,  but  as  to  this  the  court  stopped  them.  The  cour^ 
however,  wished  to  be  informed  if  there  was  any  rule  in  interpleader 


COURT  OF  COMMON  PLEAS,  1851.  435 

Janes  p.  Whitbread  &  others.  ^ 

suits,  respecting  costs  upon  granting  rules  for  new  trials,  different 
from  what  it  is  in  other  cases.]  It  is  submitted  that  the  costs  should 
abide  the  event  of  the  second  trial.  This  court  so  granted  the  rule 
in   GiUingham  v.   Stuart^  which  has  not,  however,  been  reported. 

iThe  case  of  Hood  v.  Bradbury^  6  Man.  &  G.  981,  was  also  re- 
ierred  to.] 

Jervis,  C.  J.  This  rule  was  obtained  on  two  grounds :  the  first 
was,  whether  the  deed  of  assignment  was  not  inoperative  by  reason 
of  there  being  in  it  a  power  to  the  trustee  to  carry  on  the  trade  of 
the  debtor;  and  the  other  ground  was,  that  the  vefdict  was  against 
evidence.  The  court  granted  the  rule  on  the  first  point,  for  the  pur- 
pose of  discussing  the  case  in  contrast  with  Owen  v.  Body^  which 
was  said  to  govern  the  present  case.  The  argument  of  this  case  has 
shown  that  Owen  v.  Body  is  not  applicable  to  it  There,  one  of  the 
purposes  of  the  Irust  was  to  carry  on  the  trade,  and  Lord  Denman, 
in  delivering  the  judgment  of  the  court,  that  the  assignment  was  not 
good,  said,  ^  The  deed  imposed  such  terms  as  might  have  constituted 
a  partnership  among  the  persons  executing,  and  those  were  terms  to 
which  creditors  were  not  bound  to  submit."  In  the  present  case, 
however,  the  deed  contemplates  the  selling  the  property  assigned, 
and  the  winding  up  the  afiairs  of  the  debtor,  and  only  authorizes  the 
trustee  to  go  on  with  the  trade  for  the  purpose  of  winding  up,  which 
is  the  principal  object  of  the  deed,  the  carrying  on  the  trade  bein^  no 
more  than  ancillary  to  it  I,  therefore,  am  of  opinion  that  this  deed 
is  not  void ;  and  for  the  reasons  I  have  already  stated,  and  which 
were  pointed  out  by  my  brother  Maule  in  the  course  of  the  argument, 
I  feel  justified  in  saying  that  this  case  is  not  governed  by  that  of 
Owen  V.  Body.  As  to  the  verdict  being  against  the  evidence,  I  think 
the  rule  on  this  ground  should  be  made  absolute.  Then  the  question 
is,  On  what  terms  ?  According  to  the  ordinary  rule,  it  would  be  on 
payment  of  costs,  because  there  is  no  reason  for  saying  that  the  jury 
have  improperly  arrived  at  the  conclusion  they  came  to.  It  has  been 
suggested  that  a  different  rule  applies  to  an  interpleader  issue  than  to 
other  cases,  and  that  we  so  acted  in  the  case  of  GiUingham  \.  Stuart; 
but  it  seems  to  me  that  that  case  is  no  authority  for  departing  here 
from  the  general  rule,  for  in  that  case  the  new  trial  was  granted  to 
ascertain  whether  the  plaintiff  had  been  guilty  of  fraud  by  means  of 
perjury  in  the  evidence  he  produced  on  the  former  trial,  so  that  the 
costs  of  the  first  trial  would  necessarily  depend  on  the  result  of  the 
subsequent  verdict,  and,  therefore,  the  costs  were  reserved.  Here, 
however,  the  ordinary  rule  must  prevail. 

Maule,  J.  I  am  of  the  same  opinion.  With  respect  to  the  case 
of  Owen  V.  Body,  1  think,  on  the  grounds  I  have  already  mentioned,  it  is 
distinguishable  from  the  present  case,  and  I  do  not  wish  it  to  be  thought 
that  I  find  fault  with  the  law  of  it  I  think  the  judgment  in  that 
case,  if  understood  with  reasonable  reference  to  what  the  learned 
jud)ge  was  speaking  about,  may  be  easily  intelligible.  In  that  case, 
the  main  object  of  the  deed  was  to  canry  on  the  trade  for  the  benefit 
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of  the  creditors ;  but  here  the  main  object  was  to  have  the  property 
realized;  so  that  the  two  cases  are  perfectly  different  As  to  the 
verdict  being  against  the  evidence,  the  court  agree  that  there  ooght 
to  be  a  new  trial  on  that  ground ;  but  I  do  not  see  any  thing  in  the 
case  which  is  to  take  it  out  of  the  usual  course  as  to  its  being  on 
payment  of  costs,  and  which  course  applies  to  interpleader  issues 
equally  with  others. 

Cress  WELL  and  Talfourd,  JJ.,  concurred.  _  ,  ... 

Riue  accordinglj/. 


Abden  i;.  Goodacre.^ 

Trinity  Term,  April  29  and  Jane  9,  1851. 

Sheriffs  Action  against<,for  Escape  —  Measure  of  Damages  —  Final 

Process  —  5  (J-  6  VicL  c,  98. 

Li  an  action  on  the  case  bj  an  execution  creditor  against  the  sheriff,  for  the  escape  of  hi« 
debtor,  the  measure  of  damages  is  the  yaliie  of  the  custody  of  the  debtor  at  the  moment 
of  the  escape ;  and  no  deduction  ought  to  be  made  on  account  of  any  thing  that  the  cred- 
itor might  have  obtained  by  diligenee  in  retaking  the  debtor  after  the  escape. 

Case  for  an  escape,  against  the  late  sheriff  of  Leicestershire. 
Plea  —  Not  guilty. 

This  action  was  brought,  pursuant  to  a  rule  of  court,  dated  the 
31st  of  January,  1850,  (see  Reg.  v.  T%e  Sheriff  of  Leicestershire^ 
in  a  cause  of  Arden  v.  Binghanij  14  Jur.  1026,)  for  the  purpose 
of  ascertaining  the  amount  of  damages  the  plaintiff  had  sustained  by 
reason  of  the  escape  of  W.  Bingham,  who  bad  been  taken  in  execu* 
tion  by  a  bailiff  of  the  defendant  on  the  5th  of  January,  1850,  upon  a 
writ  of  testatum  capias  ad  satisfaciendumj  at  the  suit  of  the  plainti£^ 
for  the  sum  of  2690Z.,  and  interest  on  2156/.,  at  5L  per  cent,  from  the 
29th  of  December,  1849,  with  costs  of  execution,  &c.  The  trial  took 
place,  before  Jervis,  C.  J.,  at  the  sittings  for  Middlesex,  after  last 
Hilary  term,  when  it  appeared,  with  reference  to  the  question  raised 
by  the  present  motion,  that  after  the  escape  on  the  5th  of  January, 
1850,  and  pending  the  proceedings  in  this  action,  Bingham  was 
again  taken  in  execution  by  the  sheriff  of  Kent,  at  the  suit  of  other 
creditors,  and,  while  he  was  so  in  custody,  information  was  given  on 
the  10th  of  August,  to  a  clerk  at  the  plaintiff's  attorney's  office  in 
London,  of  that  fact.  The  attorney  himself  was  out  of  town  at  the 
time,  and  did  not  return  until  the  12th,  and  the  clerk,  in  the  absence 
\  of  his  principal,  took  no  steps  to  detain  Bingham,  and  he  was  ac* 

,  cordingly  discharged  from  custody  on  the  same  day.     The   chief 

justice  directed  the  jury,  that  the  plaintiff's  attorney  had  thus  been 
guilty  of  negligence ;  that  the  maxim,  ^'  VigiUaUibus  non  dormieniibus 
'  subservU  lex^^  applied ;  and  that  the  jury  might  take  into  oonsidera* 

1  20  Law  J.  Rep.  (n.  b.)  C.  P.  184.    15  Jar.  776. 
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tion  the  conduct  of  the  plaintiff,  and  might  rednce  the  damages  if  he 
had  been  guilty  of  laches,  and  could  have  arrested  the  debtor  at  a 
period  subsequent  to  the  escape,  when  the  debtor  had  the  means 
of  paying  his  debt.  The  jury  returned  a  verdict  for  the  plaintiff, 
damages  40/. 

ByleSj  Seij.,  (April  24,)  for  the  plaintiff,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection ;  against  which 

Ckannell,  Serj.,  and  Huffh  Hillj  (April  29,)  showed  cause.  The 
question  is,  whether  the  sheriff  can  set  off  against  the  value  of  the 
debtor,  at  the  time  of  the  escape,  the  amount  which  the  plaintiff  may 
have  lost  by  his  own  laches.  It  is  submitted  that  the  plaintiff  was 
bound  to  do  all  in  his  power  to  lessen  the  loss  he  sustained  by  the 
escape,  and  that  the  direction  to  the  jury  was  right,  that  they  might 
consider,  in  estimating  the  damages,  that  the  plaintiff  had  taken  no 
steps  between  the  5th  of  January  and  the  month  of  August  follow* 
ing  to  retake  the  debtor.  It  is  the  duty  of  the  creditor,  as  well  as  of 
the  sheriff,  to  take  the  debtor,  and  the  former  may  have  the  greater 
opportunity  for  doing  it ;  he  may  issue  a  fresh  ca.  sa.j  whereas  the 
sheriff  could  not  take  him  if  he  was  out  of  the  country,  except  on 
fresh  pursuit     (Dalt  Sheriff,  139.) 

[Jervis^  C.  J.  Suppose  a  carrier  between  A.  and  C.  leaves  the 
plaintiff's  basket  at  some  intermediate  spot,  B.,  and  tells  the  plain- 
tiff where  the  basket  is,  and  that  he  must  get  it  himself;  if  the 
plaintiff  has  the  means  of  getting  it,  and  refuses  to  do  so,  is  the 
measure  of  damages  the  full  value  of  the  basket  ?] 

No  ;  but  that  is  not  a  parallel  case.  The  question  here  is,  "What  is 
equitable  between  the  parties  ?  '  The  court  may  say  justice  has  been 
done,  for  now,  under  the  5  &  6  Vict.  c.  98,  the  sheriff  is  only  bound 
to  indemni/f/  the  plaintiff.  The  latter  is  not  at  liberty  to  say,  "  I  have 
got  the  sheriff,  and,  therefore,  will  make  no  exertions  myself."  If  the 
question  depends  on  whether  the  sheriff  is  to  be  considered  as  a  tort 
feasor^  or  as  a  contractor  who  has  broken  his  contract,  of  the  two  he 
is  the  latter,  and  it  is  not  necessary  to  prove  damage  as  well  as 
injury  in  an  action  against  him.  Suppose  he  had  retaken  the  debtor, 
and  the  plaintiff  had  got  his  whole  debt;  in  that  event  he  would  have 
been  entitled  to  a  verdict,  with  nominal  damages,  in  an  action 
against  the  sheriff  for  the  original  escape ;  Clifton  v.  Hooper^  6  Q.  B. 
468 ;  and  the  case  would  be  like  that  of  Marzetti  v.  Williams^  1  B.  & 
Ad.  415. 

[  WilliamSy  J.  The  sheriff,  by  his  breach  of  duty,  abridges  the  satis- 
faction to  which  the  creditor  is  entitled.  This  is  a  sufficient  reason 
for  the  latter  being  entitled  to  damages  for  an  escape,  without 
resorting  to  a  contract.  The  creditor  is  entitled,  when  once  the 
debtor  is  taken  in  execution,  to  the  continuous  custody  of  his 
body.] 

Suppose  that  the  sheriff  is  a  tortfeasor,  then  the  case  stands  thus: 
the  escape  was  on  the  5th  of  January,  and  the  debtor  immediately 
goes  to  France;  there  could,  therefore,  have  been  no  recaption.     The 

37* 
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sheriff  was  then  ruled  to  return  the  writ,  and  had  no  further  oppor- 
tunity of  enforcing  it. 

[  WilliamSj  J.     Could  he  not  have  got  an  escape  warrant  ?] 

Not  until  a  bill  was  found  upon  an  indictment  by  the  sheriff 
against  the  debtor  who  had  escaped,  upon  which  a  bench  waiiant 
might  have  issued. 

[Jervis,  C.  J.  If  that  be  so,  then  it  is  no  one's  duty  to  retake  a 
debtor  who  escapes.] 

All  the  sheriff  contends  for  is,  that  the  creditor  is  bound  to  act  as 
a  reasonable  man ;  and  the  jui^  are  to  consider  whether  he  has  so 
acted  or  not,  and  give  damages  accordingly. 

Lush  and  Karslake^  in  support  of  the  rule.  The  effect  of  the  5  & 
6  Vict  c.  98,  is  only  to  repeal  the  liability  of  the  sheriff  to  an  action 
of  debt  imposed  upon  him  by  the  1  Rich.  3,  a  12,  and  to  leave  the 
creditor  to  his  common-law  remedy ;  and  no  case  has  yet  decided  the 
proper  measure  of  damages  in  an  action  against  the  sheriff  for  an 
escape.  The  law  has  always  been  severe  against  those  who  have  the 
custody  of  prisoners ;  nothing  short  of  the  act  of  God  or  the  king's 
enemies  excuses  an  escape.  Alsept  v.  EyleSj  2  H.  Bl.  108.  Accord* 
ingly,  great  powers  are  conferred  on  the  sheriff.  He  has  authority, 
and  no  one  else,  to  retake  at  any  time  before  the  return  of  the  writ| 
and  not  on  fresh  pursuit  only ;  Dalt.  Sheriff,  487 ;  or  he  may  indict 
the  debtor  for  the  escape,  and  obtain  a  bench  warrant;  or  he  may,  if 
the  creditor  recovers  against  him  for  the  escape,  sue  the  debtor  for  the 
damages  he  has  sustained.  Also,  if  the  sheriff  retakes  the  debtor 
before  action  brought  against  him,  he  may  plead  the  recapture  in 
bar  to  such  action,  and  not  merely  in  mitigation  of  damages.  Rige^ 
wap^s  Case^  3  Rep.  52.  It  is,  therefore,  the  sheriff's  interest,  as  wdl 
as  his  duty,  to  retake  the  debtor  as  soon  as  possible ;  and  it  is  not 
suggested  in  any  authority  that  it  is  the  duty  of  the  creditor  to  do 
any  thing  beyond  delivering  the  vmt  to  the  sheriff  If  the  sheriff 
is  at  liberty  to  set  off,  against  his  own  negligence,  the  negligence 
of  the  creditor  in  not  recapturing  the  debtor,  the  creditor  ought  also 
to  be  at  liberty  to  recover  from  the  sheriff  the  cost  of  any  effort^ 
he  may  make.  But  no  case  is  to  be  found  of  any  .such  claim  being 
made  by  a  creditor  against  the  sheriff.  In  Hunter  v.  iTing*,  4  B.  &  Al. 
209,  Abbott,  C.  J.,  puts  this  case :  '^  In  actions  against  the  sheriff  tat 
an  escape  on  mesne  process,  sometimes  the  whole  debt  is  recovered 
against  the  sheriff;  yet,  in  an  action  against  the  original  debtor  for 
the  debt,  he  could  not  plead  in  bar,  or  give  in  evidence  in  reduc- 
tion of  damages,  the  judgment  obtained  in  an  action  against  the 
sheriff." 

[Williams  f  J.,  referred  to  TTie  Slieriff  of  Norwich  v.  Bradshaw^  Cro. 
Eliz.  53,  where  it  was  held  that  the  sheriff  may  bring  an  action  for 
an  escape  against  a  prisoner  before  the  sheriff  has  paid  the  money.] 

So,  in  an  action  for  damages  for  a  collision,  the  defendant  cannot 
plead  or  give  in  evidence  that  an  insurance  company  have  reimbursed 
the  plaintiff.  The  true  criterion  of  damages  is  laid  down  in  Clifton 
v.  Hooper;  that  is,  what  was  the  value  of  the  body  of  the  debtor  at 
the  date  of  the  escape. 
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[JerviSy  C.  J.  I  understand  yoa  to  contend  that  the  debtor  was 
worth  the  full  amount  of  the  debt  on  the  5,th  of  January,  the  day  on 
which  he  escaped,  and  that,  if  an  action  had  been  brought  on  the  6th 
against  the  sheriff,  he  would  have  been  liable  to  the  full  amount ;  al- 
though the  debtor  might  have  been  then  close  by  with  all  the  money 
in  his  pocket,  and  the  plaintiff  might  have  taken  him  and  got  it  with* 
out  any  trouble.]  ^ 

Yes ;  unless  there  were  circumstances  amounting  to  collusion. 

Cfur.  adv.  vulL 
The  judgment  of  the  court  ^  was,  on  June  9,  delivered  by 

Jervis,  C.  J.  This  case  was  argued  during  the  last  term  beiore  my 
brothers  Cresswell  and  Williams  and  myself.  In  summing  up  this 
case,  I  directed  the  jury  that,  in  substance,  they  might  take  into  consider- 
ation the  conduct  of  the  plaintiff,  and  might  reduce  the  damages  if  he 
had  been  guilty  of  laches,  and  by  more  activity  might  have  arrested 
the  debtor  at  a  period  when  he  had  the  means  of  paying  his  debt. 
My  brother  Byles  contended  that  that  was  a  misdirection  ;  and  after 
argument,  I  concur  with  the  rest  of  the  court  in  thinking  that  it  was 
a  misdirection.  On  this  ground,  therefore,  the  rule  for  a  new  trial 
must  be  made  absolute.  The  only  action  which  now  lies  against  a 
sheriff  for  an  escape  on  final  process  is  an  action  on  the  case  lor  such 
damages  as  the  plaintiff  may  have  sustained  by  reason  of  such  es- 
cape. 5  &  6  Yict  c.  98,  s.  31.  But  although  this  recent  statute 
compels  the  plaintiff  to  resort  to  the  common-law  form  of  remedy, 
and  although  this  form  of  remedy  always  existed,  together  with  an 
action  of  debt  against  the  sheriff  to  recover  the  whole  debt,  we 
cannot  find  in  any  case  that  the  principle  on  which  the  dam- 
ages are  to  be  assessed  has  been  clearly  defined.  On  consider- 
ation, we  are  of  opinion  that  the  true  measure  of  damages  is  the 
value  of  the  custody  of  the  debtor  at  the  moment  of  the  escape, 
and  that  no  deduction  ought  to  be  made  on  account  of  any  thing 
which  the  plaintiff  might  have  obtained  by  diligence  after  the 
Qscape.  At  first  sight,  this  principle  might  appear  to  be  in  conflict 
with  the  rule  which  permits  a  recapture  upon  iresh  suit  before  action 
brought  to  be  pleaded  in  bar  to  an  action  for  an  escape  on  final  pro- 
cess ;  because  the  circumstances  of  the  debtor  may  greatly  alter  be- 
tween his  escape  and  his  recapture.  But  the  reason  why  a  recapture  is 
so  pleadable  removes  this  apparent  conflict.  The  debtor  is  supposed 
never  to  have  been  out  of  custody,  and  the  alteration  in  his  circum- 
stances is,  therefore,  immaterial.  The  rule  which  we  now  pronounce 
will  not  operate  unjustly  against  the  sheriff,  as  the  damages  are  to  be 
assessed  according  to  the  circumstances  of  each  particular  case.  If 
the  execution  debtor  had  not  the  means  of  satisfying  the  judgment 
at  the  paoment  of  the  escape,  the  plaintiff  will  have  lost  by  the  escape 
only  the  security  of  the  debtor's  body,  and  the  damage  may  be  small 
If  the  execution  debtor  had  the  means  of  satisfying  the  judgment  at 

1  Jeryis,  C.  J.,  Cresswell  and  Wiluams,  J  J. 
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the  moment  of  the  escape,  and  wasted  those  means  since  the  escape, 
it  is  plain  that  the  plaintiff  has  lost  all  chance  of  obtaining  satisfac- 
tion of  the  judgment  through  the  sheriff's  neglect,  and  the  jury  would 
be  justified  in  giving  the  full  amount  of  the  execution.  It  may  be 
said,  that  the  plaintiff  might,  by  diligence,  have  arrested  the  debtor 
before  he  had  the  opportunity  of  wasting  his  means ;  but  so  might 
the  sheriff.  He  may  retake  the  debtor  upon  a  fresh  suit  in  any 
county  (Rigewai/s  Case)  without  an  escape  warrant ;  Anderson  v. 
Hampton^  1  B.  &  Al.  308 ;  and  the  fact  of  the  writ  being  now  re- 
turnable immediately  will  not  prevent  him  from  so  doing,  for  the 
debtor  who  has  wrongfully  escaped  cannot  insist  that  he  is  not  still 
in  custody.  There  is  a  third  case  in  which  the  rule  might  be  supposed  to 
operate  unjustly  towards  the  sheriff,  namely,  where  the  execution  debtor 
had  the  means  of  paying  the  debt  at  the  moment  of  the  escape,  and 
still  continues  notoriously  in  solvent  circumstances.  In  this  case  the 
value  of  the  custody  was  the  amount  of  the  debt,  and  the  plaintiff  is 
entitled  to  recover  substantial  damages.  It  is  true,  that  the  recovery 
of  such  damages  will  not  satisfy  the  execution,  and  the  debtor  may 
be  retaken  by  the  plaintiff;  for  the  debtor  cannot  take  advantage  of 
his  own  wrong,  and  avail  himself  of  the  recovery  against  the  sheriff. 
On  the  other  hand,  the  sheriff  is  not  damnified,  for  he  may  retake  the 
debtor,  or  recover  against  him  by  action  the  amount  he  has  been  com- 
pelled to  pay.  If  the  laches  of  the  plaintiff  can  be  used  to  mitigate 
the  damages  against  the  sheriff,  the  plaintiff  will  be  compelled  in 
every  case  to  issue  a  fresh  writ,  and  incur  the  expense,  to  relieve  him- 
self to  some  extent  from  the  consequences  of  the  sheriff's  negligence; 
but  if  such  were  the  plaintiff's  duty,  we  should  find  some  trace  of  the 
sheriffs  liability  to  repay  such  expenses  where  the  debtor  was  not  re- 
captured upon  the  second  writ,  and  the  plaintiff's  exertions  were  un- 
availing to  realize  the  amount  of  his  judgment  If  the  sheriff  return 
nulla  bofta  to  a  writ  of  y?./a.,  and  the  plaintiff  know  of  goods  be- 
longing to  his  debtor,  he  need  not  sue  forth  a  second  writ  of /./a., 
but  may,  in  an  action  for  a  false  return,  recover  against  the  sheriff 
the  value  of  the  goods  which  the  sheriff  ought  to  have  taken.  So 
if  a  debtor,  who  escapes,  has  goods,  the  plaintiff  is  not  bound  to 
avail  himself  of  the  privilege  given  by  the  8  &  9  Will.  3,  c.  27,  and  issue 
a  writ  of  Ji.fa.  .  He  may  bring  his  action  against  the  sheriff  for  the 
escape,  and  the  jury  ought  not,  in  estimating  the  damages,  to  take  into 
consideration  that  the  plaintiff  might,  by  writ  of^./a.,  have  realized 
a  portion  of  his  debt  We  must  not  be  understood  to  decide  that 
the  plaintiff's  conduct  can,  under  no  circumstances,  have  a  material 
bearing  upon  the  damages.  If  he  has  done  any  thing  to  aggravate 
the  loss  occasioned  by  the  sheriff's  neglect,  or  has  prevented  the 
sheriff  from  retaking  the  debtor,  the  damages  would  be  materially  af- 
fected by  that  conduct  We  merely  decide,  that,  in  estimating  the 
value  of  the  custody  of  the  debtor  at  the  moment  of  the  escape, 
there  ought  to  be  no  deduction  on  account  of  any  thing  which  the 
plaintiff  might  have  obtained  by  diligence  after  the  escape.    The  rule, 

therefore,  will  be  absolute  for  a  new  trial,  t^  ,     ,     , 

Rule  absolute. 


COURT  OF  COMMON  PLEAS,  1851.  441 

Harris  v.  Monlgomery  &  others. 


Harris  v,  Montgomery  Sc  others.^ 

Trinity  Term,  June  12,  1851. 

Particulars  of  Demand,  Sufficiency  of. 

The  plaintiff's  particnUrs  of  demand  stated  the  action  to  be  brought  for  one  year's  salary^ 
or  damages  ior  the  dismissal  of  the  plaintiff  before  the  cxpu^tion  of  such  year :  — 

Bdd  sufficient  to  let  in  a  claim  upon  a  quantum  meruit  for  work  done  during  a  portion  of 
such  year,  it  not  appearing  that  the  defendants  were  misled  by  the  particulars. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendants  were  distillers,  and  that  they  had  asjeed  to  retain  the 
plaintiff  in  their  service  for  one  year,  at  a  salary  of  200/.,  and  that,  in 
breach  of  such  agreement,  they  had  discharged  the  plaintiff  before  the 
expiration  of  the  year.  There  were  also  counts  for  work  and  labor, 
money  paid,  and  on  an  account>stated.  The  particulars  of  demand 
were  as  follows:  "  This  action  is  brought  by  the  plaintiff  to  recover 
from  the  defendants  one  year's  salary,  from  the  1st  of  June,  1850,  to 
the  1st  of  June,  1851,  at  the  rate  of  200/.  per  annum,  or  damages 
for  the  dismissal  of  the  plaintiff  before  the  expiration  of  such  year.  It 
is  also  brought  to  recover  the  sum  of  57/.  10^.  for  travelling  and  other 
expenses  paid  and  expended  for  the  defendants  in  and  about  their 
business,  and  in  and  about  travelling  for  them  in  France,  in  September 
and  November,  1850."  The  defendants  pleaded,  first,  nan  assumpse- 
runt;  and,  secondly,  to  the  second  and  subsequent  counts,  payment; 
on  these,  issues  were  joined. 

At  the  trial,  before  Williams,  J.,  at  the  London  sittings  in  Trinity 
term  last,  it  appeared  that  there  was  no  evidence  to  establish  the  first 
count,  it  not  being  proved  that  the  defendants  had  agreed  to  employ 
the  plaintiff"  for  a  year,  but  there  was  evidence  to  support  the  other 
counts.  The  defendants  showed  that  they  had  repaid  the  plaintiff 
the  sums  he  had  paid,  and  they  objected  that  the  particulars  of  de- 
mand did  not  enable  the  plaintiff  to  recover,  under  the  second  count, 
for  the  work  which  had  been  done.  The  objection,  however,  was 
overruled ;  and  the  learned  judge  having  left  to  the  jury  to  say  whether 
the  plaintiflf  was  entitled  to  recover,  and  for  how  much,  on  the  qttan' 
turn  meruit,  in  respect  of  the  work  done,  a  verdict  was  found  for  the 
plaintiff  for  150/. 

Byles,  Seij.,  now  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  entered  for  the  defendants,  or  why  there 
should  not  be  a  new  trial.  The  particulars  do  not  apply  to  the  second 
count;  they  apply  only  to  the  agreement,  the  subject  of  the  first  count, 
and  to  the  count  for  money  paid.  In  Davenport  v.  Davies,  1  M.  &  W. 
570,  the  particulars  stated  the  cause  of  action  to  be  for  the  amount  of 
stakes  deposited  in  the  defendant's  hands  by  the  plaintiff  and  another 
person,  and  won  by  the  plaintiff;  and  it  was  held,  that  the  plaintiff 

1  15  Jur.  757. 
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could  not  recover  the  amount  of  his  stake  on  proof  that  he  had  re- 
demanded  it  from  the  defendant  before  it  was  paid  over. 

[MaulCj  J.  The  particulars  there  led  the  defendant  to  expect  that 
the  only  question  to  be  tried  was,  whether  the  wager  had  been  won 
or  not.] 

The  case  of  Law  v.  T%omp$on^  15  M.  &  W.  541,  is  like  the  present 
one ;  there  the  particulars  claimed  a  sum  for  the  plaintifPs  services 
as  clerk  for  a  given  period,  after  the  rate  of  a  certain  sum  per  annum ; 
and  they  were  held  not  sufficient  to  let  in  a  demand  of  the  plaintiff  to 
receive  a  certain  percentage,  by  way  of  commission,  on  all  business 
he  should  introduce  to  the  defendant  So,  here,  the  particulars,  being 
framed  as  applicable  to  a  very  different  count  than  the  count  for  work 
done,  are  calculated  to  mislead  the  defendants  into  expecting  that  the 
plaintiff  intended  to  rely  only  on  the  contract  to  serve  for  a  year. 

Jervis,  C.  J.  I  am  of  opinion,  that  in  this  case,  there  ought  to  be 
no  rule.  If  the  test  were,  whether  thg  particulars  are  likely  to  mislead 
any  one,  it  might  be  true  that  particulars  which  claim  for  a  year's 
salary;  or  damages  for  not  earning  a  year's  salary,  would  not  be  suf- 
ficient for  the  present  case ;  but  the  test  must  be,  whether  they  are 
likely  to  mislead  a  party  who  knows  something  about  the  matter ;  and 
therefore,  unless  they  were  very  likely  to  mislead  such  a  party,  or  an 
affidavit  were  produced,  showing  that  he  had,  in  fact,  been  misled  by 
them,  I  should  not  say  that  they  wore  insufficient  In  construing  the 
particulars,  we  must  look  at  the  evidence  in  the  case,  and  must  not 
be  guided  by  the  rules  of  special  demurreV. 

Maule,  J.  I  also  think  that  these  particulars  are  by  no  means  cal- 
culated to  mislead  the  defendants.  The  plaintiff,  by  his  declaration 
in  the  first  count,  complains  of  a  wrongful  dismissal  from  service  be- 
fore the  end  of  a  year ;  and  in  another  count  he  complains  of  money 
due  to  him  for  work  and  labor.  The  defendants  ask  to  have  particu- 
lars of  these  claims  of  the  plaintiff  given  in  untechnical  language; 
and  the  plaintiff  then,  by  his  particulars,  says,  in  fact, "  I  desire  to  have 
200/.  for  a  year's  salary,  or  for  being  dismissed  before  the  end  of  the 
year."  The  200/.  for  the  year's  salary  comprised,  of  course,  any  por- 
tion of  that  time :  it  might  comprehend  pay  due  for  work  done,  as 
well  as  pay  due  when  no  work  was  done.  If  these  particulars  did 
not  give  the  defendants  information  enough,  they  should  have  come 
and  moved  for  further  particulars ;  they  might  have  asked  for  an  ex- 
planation as  to  whether  the  plaintiff  claimed  for  salary  during  the 
time  the  salary  was  payable,  whether  work  was  really  done  or  not, 
or  whether  he  claimed  to  be  paid  for  work  when  done,  or  whether  for 
both.  It  is  not,  however,  suggested  that  the  particulars  have,  in  fact, 
misled  any  body,  and  they  seem  to  me  to  be  sufficient  to  let  in  the 
evidence  which  was  given.  In  order  to  sustain  the  argument  of  my 
brother  Byles,  it  must  be  said  that  payment  for  work  done  cannot  be 
described  as  a  salary,  which,  in  fact,  is  not  the  case. 

Cresswell,  J.  I  incline  to  think  that  these  particulars,  though  not 
clearly  expressed,  are  sufficient  jj^^  re/used. 
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Deedj  Construction  of —  TFi//,  Construction  of — Estate  in  Fee. 

Ejectment  to  recover  two  undivided  third  parts  of  an  estate  called  "Horsecroft."  J.  P.  being 
seized  in  fee  of  Horsecroft,  before  his  marriage  with  M.  C,  executed  an  indenture  of  settle- 
ment, in  1770,  whereby  it  was  witnessed  that  in  consideration  of  an  intended  marriage 
between  himself  and  M.  C,  and  of  the  conveyance  and  settlement  by  M.  C.  of  the  estate, 
money,  &&,  thereinafter  mentioned,  and  of  the  benefit  arising  to  J.  P.  by  the  marriaee, 
and  for  settling  a  jointure  and  maintenance  for  M.  C.  and  her  children,  and  for  settling  the 
free  estate  called  Horsecroft,  belondnc  to  J.  P.,  he,  the  said  J.  P.,  granted,  sold,  £.,  to 
trustees,  and  to  their  heirs,  all  that  freehold  estate  and  right  of  J.  P.  to  the  said  estate  and 
other  the  premises  intended  to  be  released  b^  M.  C.  It  was  then  further  witnessed  that  in 
consideration  of  the  marriage  and  of  the  jomtnre,  and  for  settling  the  freehold  estate,  to- 
gether with  the  other  moneys,  &c.,  J.  P.  bargained,  sold,  &c^  to  me  trustees,  in  trust,  for 
M.  C,  to  the  use  of  the  first  son  of  the  said  J.  P.  on  the  body  of  the  said  M.  C  lawfully 
begotten,  and  to  the  heirs  male  of  the  said  son  lawfully  begotten. 

J.  P.  had  four  children,  John  P.,  who  died  unmarried  and  intestate,  and  three  daughters. 
The  two  lessors  of  the  plaintiff  are  the  heirs  at  lew  of  two  of  the  daughters,  and  the  female 
defendant  is  the  other  daughter.  J.  P.,  in  1823,  made  his  will  as  follows :  "  Also,  I  give 
Horsecroft,  my  ettote,  that  I  now  live  in,  to  my  son,  John  P.,  a  lunatic."  He  then  gave 
the  residue  of  his  estate  to  his  daughter,  the  defendant 

Hdd^  dissentiente  Piatt,  B^  that  the  deed  was  inoperative ;  and  by  the  whole  court,  that  the 
son«  John  P.,  took  under  the  will  an  estate  in  ree  in  Horsecroft 

This  was  an  action  brought  to  recover  two  equal  undivided  third 
shares  of  an  estate  called  Horsecroft,  in  the  county  of  Wilts.  By 
consent  the  following  case  was^  by  judge's  order,  statea  for  the  opinion 
of  this  court :  — 

Case.    John  Prior,  of  Christian  Malford,  in  Wilts,  being  seized  in 

fee  simple  of  an  estate  called  Horsecroft,  before  his  marriage  with 

J i_ i_^___^^ -^ ■  ' - _-■  -   -     I 

1  20  Law  J.  Rep.  (n.  s.)  Ezch.  265. 
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Maria  Cockle,  executed  an  indenture  of  settlement,  dated  the  2l8t  of 
March,  1770,  made  between  himself  of  the  first  part,  Maria  Cockle  of 
the  second  part,  and  J.  Sheppard  and  F.  Sheppard  (trustees)  of  the 
third  part  By  this  deed  it  was  witnessed  that  in  consideration  of  a 
marriage  intended  to  be  had  between  John  Prior  and  Maria  Cockle, 
and  of  the  conveyance  and  settlement  hereinafter  made  by  Maria 
Cockle,  of  the  es^te,  appurtenances,  money,  and  hereditaments  here« 
inafter  mentioned,  and  also  in  consiaeration  of  such  further  advance- 
ment and  benefit  in  money,  land,  iic.y  as  will  accrue  to  John  Prior  by 
the  said  marriage,  and  for  settling  and  assuring  a  competent  jointure 
and  maintenance  for  Maria  Cockle  and  her  child  or  children  during 
her  life,  and  also  for  settling  and  assuring  the  free  estate  called  Horse- 
croft,  situate,  &c.,  belonging  to  John  Prior,  and  for  surrendering  all 
other  the  moneys,  goods,  and  premises  of  Maria  Cockle,  except  lOOL 
to  be  reserved  to  John  Prior,  he,  John  Prior,  granted,  bargained,  sold, 
released,  and  confirmed,  and  by  these  presents  doth  bargain,  &c.,  unto 
J.  Sheppard  and  F.  Sheppard,  in  their  actual  possession,  now  being 
by  virtue  of  a  bargain  and  sale  to  them  made  the  day  next  before  the 
date  of  these  presents,  and  by  force  of  the  Statute  of  Uses,  and  to 
their  heirs,  all  that  the  said  freehold  estate,  right,  title,  interest,  prop- 
erty, &c.,  of  him,  John  Prior,  of,  in,  to,  or  out  oi  all  the  said  estate  and 
other  the  premises  intended  to  be  released  by  Maria  Cockle,  except 
the  said  100/.  The  indenture  then  further  witnessed  that  in  consid- 
eration of  the  intended  marriage  and  of  the  intended  jointure  of 
Maria  Cockle  to  be  made  by  this  indenture,  and  for  settling  the  said 
freehold  estate  and  premises,  together  with  the  other  moneys,  chattelS| 
&c.,  except  the  said  100/.,  to  John  Prior,  and  of  the  sum  of  5^.,  John 
Prior  hath  bargained,  sold,  assigned,  released  and  confirmed,  and  doth 
bargain,  sell,  £c.,  unto  J.  Sheppard  and  F.  Sheppard  into  their  actual 
possession  by  virtue  of  this  present  indenture,  in  trust  for  the  said 
Maria  Cockle,  to  the  use  of  the  first  son  of  the  said  John  Prior  on  the 
body  of  the  said  Maria  Cockle  lawfully  begotten,  and  to  the  heirs 
male  of  the  said  son  lawfully  beratten. 

Covenant,  that  John  Prior  had  full  power  to  sell,  release,  and  dispose 
of  the  said  freehold  estate,  with  all  the  chattels,  moneys,  and  efiects, 
for  the  use,  benefit,  &c.,  of  Maria  Cockle  as  aforesaid.  In  witness 
whereof,  &c. 

The  marriage  took  place,  and  there  were  four  children  of  the  said 
John  Prior,  by  Maria  his  wife,  viz.,  J.  Prior  the  younger,  the  eldest 
child  and  only  son,  and  three  daughters,  Gaziah,  who  married  R.  Pot- 
tow,  the  defendant  Azuba  Fricker,  and  Elizabeth,  who  married  J. 
Curtis.  J.  Prior  the  son,  before  the  death  of  his  father,  had  become 
a  lunatic.  J.  Prior  the  father  duly  published  his  will,  dated  the  16th 
of  December,  1823,  in  these  terms :  "  I,  J.  Prior,  of  Horsecroft,  give 
Horsecroft,  my  estate  that  I  now  live  in,  to  my  son  J.  Prior,  a  lunatic. 
Also  I  give  to«my  granddaughter  Maria  Curtis,  my  writing-desk. 
Also  I  leave  Charles  Fricker,  my  son-in-law,  in  full  trust  over  my  son 
J.  Prior.  All  the  rest,  residue,  and  remainder  of  my  estate  and  eflects, 
whatsoever  and  wheresoever,  I  give  and  bequeath  to  my  daughter 
Azuba  Fricker,  now  living  with  me  at  Horsecroft,  whom  I  likewise 
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constitute  and  appoint  to  be  whole  and  sole  executrix  of  this  my  last 
will."  The  testator  J.  Prior  died  in  1824,  leaving  J.  Prior  the  son,  his 
heir  at  law,  him  surviving.  Gaziah  Prior,  who  married  R.  Pottow, 
died  in  1809,  leaving  J.  Pottow,  one  of  the  lessors  of  the  plaintiff,  her 
surviving,  her  eldest  son  and  heir  at  law.  Elizabeth  Prior  intermarried 
with  J.  Curtis,  and  died,  leaving  J.  Curtis,  the  other  lessor  of  the 
plaintiff,  her  eldest  son  and  heir  at  law.  J.  Prior  the  son  died  a  bach- 
elor intestate,  leaving  his  sister  Azuba  Fricker,  his  co-heiress  at  law, 
him  surviving.  C.  Fricker  and  Azuba  his  wife  are  now  in  possession 
of  the  whole  of  the  estate  called  Horsecroft 

J.  Pottow  and  J.  Curtis  claim  to  be  each  entitled  to  one  equal  undi- 
vided third  share  of  the  said  estate  called  Horsecroft,.and  the  inherit- 
ance thereof,  in  fee  simple  in  possession,  as  two  of  the  co-heirs  of  the 
said  J.  Prior  the  son,  who,  as  they  contend,  took  an  estate  in  fee  simple 
under  the  said  settlement;  or  if  not,  that  he  took  an  estate  in  fee 
simple  under  the  said  will.  The  said  C.  Fricker  and  Azuba  his  wife 
insist  either  that  the  settlement  of  the  27th  of  March,  1770,  passed  no 
estate  to  the  said  J.  Prior  the  son,  or  if  it  did,  that,  at  all  events,  an 
estate  in  fee  simple  was  vested  in  J.  Prior  the  father  at  the  time  of  his 
death  ;  and  that  the  aforesaid  devise  in  favor  of  the  said  J.  Prior  the 
son  (the  lunatic)  was  for  his  life  only ;  and  that,  by  reason  of  his  de- 
cease without  issue,  they,  the  said  C.  Fricker  and  Azuba  his  mfe,  in 
right  of  the  said  Azuba,  are  entitled  to  the  entirety  of  the  estate  called 
Horsecroft  and  the  inheritance  thereof  in  fee  simple  in  possession,  by 
virtue  of  the  devise  in  the  above-recited  will  of  the  said  J.  Prior  the 
father,  of  the  residue  and  remainder  of  his  estate  and  effects  to  the 
said  Azuba  Fricker.  '  « 

The  question  for  the  opinion  of  the  court  was,  whether  the  plain- 
tiff was  entitled  to  recover  in  the  action.  If  the  court  should  be  of 
that  opinion,  judgment  was  to  be  entered  against  the  defendants  ; 
and  if  the  court  should  be  of  opinion  that  the  said  plaintiff  was  not 
entitled  to  recover  in  the  action,  judgment  should  and  might  be  en* 
tered  against  the  plaintiff 

Fitzkerbert,  for  the  lessors  of  the  plaintiff.  It  will  be  convenient 
to  take  the  questions  which  arise  in  the  order  of  the  defendants^ 
points.  First,  if  the  defendants  are  right  in  contending  that  the  deed 
is  void,  then  John  Prior  the  son  took  a  fee  simple  in  Horsecroft  under 
his  father's  will.  The  current  of  the  authorities  has  for  a  long  series 
of  years  been  increasingly  in  favor  of  giving  to  the  words  "my  estate"' 
in  a  will  the  effect  of  passing  a  fee,  and  words  descriptive  of  locality, 
or  of  the  mode  in  which  the  property  is  occupied,  will  not  confine  the 
meaning  of  the  words,  "  my  estate,"  unless  they  bring  the  case  within 
the  precise  terms  of  some  previous  decision.  The  leading  case  on  this 
point  is  Harding'  v.  Gardner^  1  Brod.  &  B.  72.  He  also  cited  Bridge 
tffcUer  V.  BoUofij  6  Mod.  106.  Holdfast  d.  Cowper  v.  Marten^  1  Term  Rep. 
411.  Chichester  v.  Ozendon,  4  Taunt  176.  Roe  d.  AUport  v.  Bacon,  4 
M.  &  S.  366.  Denn  d.  Richardson  v.  Hood,  7  Taunt  35.  Randall  y. 
Tachin,  6  Ibid.  410.  Paris  v.  MiUer,  6  M.  &  S.  408.  Roe  d.  Child  v. 
Wright,  7  East,  259.  Goodwyn  v.  Qoodtoyn^l  Ves.  228.  Pocock  v.  The 
VOL.  v.  38 
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Bishop. of  Lincoln^  3  Brod.&  B.  27.  Rod.  Wilkinson  y.  TransmarrSi 
Willes,  682.  2  Bro.  Abrid.  tit.  "  Grants,"  fo.  23,  pi.  169.  Doe  d.  Lewis 
V.  Daviesj  2  Mee.  &  W.  503 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  176. 
Doe  d,  Daniell  v.  Woodroffe^  10  Mee.  &  W.  608 ;  8.  c.  12  Law  J.  Rep. 
(n.  s.)  Exch.  147. 

Secondly,  the  deed  is  not  inoperative.  This  depends  chiefly  on 
whether  the  two  tesUUums  in  the  deed  are  both  to  be  considered  to 
apply  to  the  Horsecroft  estate,  or  the  first  testatum  to  the  property  of 
Maria  Cockle,  and  the  second  to  the  Horsecroft  estate.  If  the  former 
construction  prevails,  then  the  deed  would  convey  the  legal  estate  to 
the  uses  declared  in  the  second  testatum.  If  the  latter  construction 
prevails,  then  the  second  testatum^  omitting  the  word  '^  heirs"  in  the 
grant  of  the  estate  to  the  releasees  to  uses,  who  are  now  both  dead,  the 
operation  of  the  second  testatum  is  exhausted.  Third,  assuming  the 
uses  of  the  second  testatum  to  be  now  in  full  force,  and  that  the  de- 
fendants are  correct  in  contending  that  those  uses  gave  an  estate  in 
tail  male  to  John  Prior  the  son,  then  the  ar^roent  in  favor  of  John 
Prior  the  son  taking  a  fee  simple  under  the  will  is  strengthened.  For 
if  John  Prior  the  son  had  already  an  estate  in  tail  male  in  Horsecroft 
under  the  settlement,  the  devise  in  the  will  to. him  of  an  estate  for  life 
in  Horsecroft  would  give  him  no  benefit,  and  this  would  be  a  reason, 
on  the  authority  of  Pocock  v.  The  Bishop  of  Lincoln^  cited  in  Wigram 
on  Extrinsic  Evidence,  p.  51,  for  not  allowing  the  words  ^  my  estate  " 
in  the  will  to  pass  less  than  a  fee  to  John  Prior  the  son.  Fourthly, 
assuming  the  uses  of  the  second  testatum  in  the  deed  to  be  now  in 
full  force,  the  true  construction  of  those  uses  gave  John  Prior  the  son 
an  estate  in  fee  simple.  It  i^  clearly  laid  down  in  Co.  Litt  27,  a,  s.  31, 
that  an  estate  granted  in  a  deed  to  a  man  and  his  heirs  male  gives  him 
a  fee  simple,  although  in  a  wiU  those  words  would  only  pass  an  estate 
in  fee  tail.  Nanfan  v.  Legh^  7  Taunt.  85.  It  is  true  that  in  Beres^ 
ford!s  Casey  7  Rep.  41, 6,  a  limitation  in  a  deed  similar  to  the  present 
was  held  to  pass  a  fee  tail,  but  that  was  in  consequence  of  the  limi- 
tations over.  In  the  present  case  there  is  no  limitation  over,  and 
BeresfortPs  Case  is  spoken  of  so  disparagingly  by  Willes,  C.  J.,  in 
Goodright  v.  Goodridge^  Willes,  369,  that  the  court  Would  not  be 
disposed  to  uphold  its  authority  beyond  the  extent  of  the  point  which 
was  then  actually  decided. 

Bramwelli  for  the  defendants.  The  defendants  are  entitled  to  the 
judgment  of  the  court,  unless  the  deed  of  settlement  or  the  will  gave 
an  estate  in  fee  to  the  son,  which  they  do  not.  The  estate  given  to 
the  son  by  the  deed  is  an  estate  in  tail,  and  not  in  fee.  The  words 
are  —  "  to  the  first  son  of  the  said  John  Prior,  on  the  body  of  the  said 
Mary  Cockle,  lawfully  begotten."  Those  words  ought  to  have  the 
same  effect  as  in  Beresford^s  Case.  The  case  of  Denn  d.  Richardson 
V.  Hood  has  no  application.  But  then  it  is  contended  that  we  must 
look  to  the  deed  executed  fifty-three  years  before  to  see  what  the  tes- 
tator's intention  was.  But  if  the  deed  is  void,  that  argument  falls  to 
the  ground.  It  may  be  presumed  that  the  testator  discovered  that  the 
deed  was  absurd,  and,  therefore,  granted  his  son  an  estate  for  life,  and 
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not  in  fee.  The  question,  whether  this  is  the  devise  of  an  estate  in 
fee,  depends  upon  the  meaning  orthe  words  "  Horsecroft,  my  estate 
that  I  now  live  in."  Diflferent  meanings  have,  in  various  decisionsy 
been  given  to  the  word  "  estate."  Where  it  is  descriptive  of  the  inter- 
est of  the  testator,  there  the  estate  passes ;  where  it  has  reference  to 
locali^  only,  the  estate  does  not  pass.  Doe  d.  Lean  v.  Lean^  1  Q.  B. 
Rep.  229 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Q.  B.  60,  is  a  strong  case  in 
favor  of  the  defendants. 

[Fitzherbert.  There  the  whole  case  turned  on  the  meaning  of  the 
words  "  an  estate."] 

Here  the  word  is  merely  an  explanatory  description  of  Horsecroft. 
The  term  "  estate  "  means  the  place  in  which  the  testator  lives. 

FUzherbertf  in  reply,  cited  Jarman  on  Wills,  p.  388. 

Pollock,  C.  B.  The  lessors  of  the  plaintiff  are  entitled  to  succeed 
in  this  case.  I  assent  to  the  argument  of  their  counsel,  that  the  sec- 
ond testatum^  which  gives  the  estate  to  trustees  to  the  use  of  the  son 
of  the  testator  and  his  heirs  male,  would  have  given  him  the  fee,  and 
failed  only  because  the  bargain  and  sale  was  to  the  trustees  and  not 
to  their  heirs.  We  must  then  look  to  thewilL  The  words  are,  <<  also 
I  give  Horsecroft,  my  estate  that  I  now  live  in,  to  my  son  John  Prior." 
Now,  in  all  the  cases  and  authorities,  beginning  with  the  case  of 
Barry  v.  Edgtvarth^  Mosely,  172,  referred  to  by  me  in  the  course  of  the 
argument,  it  has  been  laid  down  that  the  word  <*  estate,"  in  a  will, 
means  primarily  the  interest  of  the  testator,  and  only  signifies  in  a 
secondary  sense  the  thing  itself.  Here  the  words,  <<  my  estate,"  still 
more  stronglv  point  to  the  intent  of  the  party.  Therefore,  where  a 
man  in  a  will  says,  "  I  give  my  estate,"  those  words  carry  with  them 
the  entire  interest,  unless  it  appears  from  other  matters  that  a  limita- 
tion for  life  was  intended.  Here  it  is  not  sufficiently  shown  that  a 
local  description  only  was  meant,  and  the  case  is  not  taken  out  of  the 
rule  that  a  gift  of  the  entire  interest  of  the  testator  must  have  been 
intended. 

Parke,  B.  I  am  of  the  same  opinion.  The  lessors  of  the  plaintiff 
are  entitled  to  the  possession  of  the  land.  When  I  first  looked  at  this 
case  I  thought  the  deed  was  operative,  and  conveyed  the  fee  by  virtue 
of  the  words  '^  the  heirs  male  of  the  said  son,"  according  to  the  rule 
laid  down  in  Co.  Litt  27,  a,  s.  31,  and  that  there  were  no  circumstances 
in  the  present  case  that  made  any  difference.  Abraham  v.  Twig'ffj  Cro. 
Eliz.  478.  BeresforcPs  Case  was  distinfifuished  by  the  plaintiff's  coun- 
sel in  the  course  of  the  argument.  But  ifwe  look  at  the  second  testatum^ 
we  find  that  the  estate  is  conveyed  to  trustees  without  adding  the 
words,  "  and  to  their  heirs."  The  deed,  therefore,  is  inoperative,  and 
so  we  may  look  at  the  will  of  the  testator.  The  construction  of  this 
will  would,  at  the  end  of  the  last  century,  be  different  from  that  which 
we  now  put  upon  it  By  the  use  of  the  word  "  estate,"  the  testator 
meant  to  part  with  all  his  interest,  unless  the  context  shows  him  to 
have  had  a  different  intention.  That  appears  from  the  cases  cited  by 
the  plaintiff's  counsel  and  from  Phillips  v.  Allen^  7  Sim.  446,  in  the 
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decision  of  which  I  took  part  The  mere  fact  of  the  testator  saying 
that  he  is  in  the  possession  of  fte  estate  does  not  make  the  words 
operate  as  a  description  of  the  locality  only.  Harding'  v.  Gardner 
shows  that  the  land  being  the  principal  object  of  the  devise,  the  mere 
describing  it  as  in  the  possession  of  the  testator  makes  no  difference. 
Here  the  local  description  comes  first ;  in  the  other  cases  it  comes 
second ;  but  no  distinction  is  to  be  made  on  that  account  Then,  as 
the  case  of  Harding'  v.  Gardner  is  an  authority  that  similar  words 
.pass  the  entire  interest,  we  most  hold  that  this  will  passed  the  fee 
simple  in-  Horsecroft 

Platt,  B.  On  the  whole,  I  concur  with  the  rest  of  the  court ;  but  my 
opinion  does  not  quite  correspond  with  that  of  my  lord  chief  baron  and 
my  brother  Parke.  In  my  opinion  the  deed  is  operative,  although  it 
is  inartificially  drawn  and  tautologous  and  confused.  There  are  two 
testatums  to  the  deed.  The  first  witnesses,  that  in  consideration  of  a 
marriage  intended  to  be  had  between  John  Prior  and  Maria  Cockle, 
and  of  the  conveyance  and  settlement,  and  of  the  further  advance- 
ment and  benefit  that  would  accrue  to  John  Prior  by  the  marriage, 
he  bargains,  sells,  releases,  d&c.,  to  the  trustees  and  their  heirs.  Now, 
all  that  would  have  reference  to  the  freehold  of  John  Prfor  only.  The 
deed  then  speaks  of  all  that  the  freehold  estate,  &cc,y  of  him  the  said 
John  Prior,  of,  in,  to,  or  out  of  all  the  said  estate,  moneys  intended  to 
be  released  by  the  said  MaYia  Cockle.  It  seems,  therefore,  to  have 
been  thought  necessary  that  she  should  be  a  releasing  party.  All  the 
(property,  therefore,  passed  to  the  trustees,  and  they  took  it  altogether. 
We  then  come  to  the  second  testatumj  which  witnesses  that  in  con- 
slderation  of  the  intended  marriage,  and  of  the  jointure,  and  for  sell- 
ing the  said  freehold  estate,  John  Prior  bargained,  sold,  released,  &c 
Now,  that  is  not  a  new  release,  although  the  claim  may  be  twice  ex- 
pressed, for  there  is  but  one  deed  in  the  case.  The  deed  then  goes 
on,  <<  in  trust  for  the  said  Maria  Cockle."  Now,  the  effect  of  all  this 
is,  that  the  estate  is  conveyed  to  trustees,  and  that,  in  my  opinion, 
would  convey  an  estate  in  lee  to  the  son.  But  whether  this  be  the 
efi'ect  of  the  deed  or  not,  I  agree  with  the  rest  of  the  court,  that  if  the 
deed  is  void,  John  Prior  could  claim  the  estate.  If  all  the  will  is  taken 
together,  it  raises  an  opinion  that  the  testator  intended  an  estate  for 
life  only  to  be  conveyed.  He  does  not  appear  to  have  contemplated 
the  fact  of  his  son  becoming  compos  mentis.  The  words,  however, 
are  plain, "  I  give  Horsecroft  my  estate,"  that  is,  my  estate,  called 
Horsecroft,  to  my  son  John  Prior,  a  lunatic.  The  word  "  estate " 
means  the  whole  interest ;  and,  therefore,  the  son  took  the  fee. 

Martin,  B.  I  think  the  intention  of  the  testator  may  be  carried 
into  effecl^  by  holding  that  the  deed  gave  an  estate  for  life  to  the 
wife  and  the  fee  simple  to  the  son.  As  to  the  other  part  of  the  case, 
I  do  not  difler  from  the  rest  of  the  court ;  but  I  have  always  thought, 
that  in  order  to  pass  the  fee  the  word  ^<  heirs  "  was  inserted,  but  that 
in  a  will  that  word  was  dispensed  with.  I  do  not,  however,  differ  from 
the  rest  of  the  court  Judgment  for  the  lessors  of  the  plaintiff. 
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Easter  Yacation,  May  13,  1851. 

Stamp  Duty —  Conveyance  — Mortgage — 55  Geo,  3,  c*  184,  Sched. 
Part  1,  "  Conveyance  "  — 13  4- 14  VicL  c.  97,  s.  16. 

By  a  deed  made  between  the  Dake  of  B.,  of  the  first  part,  the  Maranis  of  C,  his  son,  of  the 
second  part,  and  A.  6.  R.,  of  the  third  part,  it  appeared  that  the  duKO  was  entitled  to  certain 
estates  for  his  life,  with  remainder  to  the  Marquis  of  C:,  and  that  he  was  also  entitled  to 
certain  other  real  and  personal  property,  and  that  the  real  and  personal  property  was  sub- 
ject to  incumbrances  amounting  to  1,027,282/.;  that  the  marquis  covenanted  with  the  duke 
to  concur  in  raising  on  mortgage  upon  the  property  the  sum  of  1,100,000/.,  to  be  applied  in 
payment  of  the  incumbrances ;  that  the  sum  of  1,100,000/.  should  be  considered  as  tne  debt 
of  the  duke ;  that  the  marquis  had  proposed  to  the  duke  that  the  marquis  should  take  to, 
and  absolutely  purchase  from,  the  duke  all  the  equity  of  redemption,  estate,  title,  &c.,  to 
the  real  and  personal  property  comprised  in  certain  schedules  to  the  deed,  to  which  pro- 
posal the  duke  had  acceded ;  that  the  duke  granted  to  A.  Q.  R.  all  the  lands,  to  hold  the 
same,  subject  to  the  charges,  in  trust  for  the  marquis,  and  that  the  real  and  personal  prop- 
erty should  be  the  primary  fund  for  satisfying  the  debts  and  liabilities.  There  was  also  a 
covenant  by  the  marquis  that  he  would  apply  all  the  moneys  that  should  come  into  his 
hands  in  respect  of  the  said  estates,  chattels,  &&,  towards  the  relief  and  indemnification  of 
the  duke. 

This  deed  havine  been  stamped  with  the  dut;|r  of  1/.  15«.,  and  nine  progressive  stamps  of 
1^  5«.  each,  and  the  opinion  of  the  commissioners  of  inland  revenue  having  been  desired 
on  the  question  under  the  13  &  14  Vict  c  97,  they  were  of  opinion  that  the  deed  was 
chargeable  under  the  55  Geo.  3,  c.  184,  with  the  ad  vabrem  duty  of  1000/.,  and  with  nine 
progi^ssive  duties  of  1/.  ea^ h,  as  a  conveyance  uppn  the  sale  of  property,  but  stated  a 
special  case  for  the  opinion  of  this  court :  — 

Meld,  first,  disaentiente  Pollock,  C  B.,  that  the  counsel  for  the  appellant  was  entitled  to 
begin :  — 

Hdd,  secondly,  that  the  crown  had  the  general  right  of  reply ;  and,  per  Pollock,  C.  B.,  in 
the  Exchequer  the  crown  has  the  right  to  a  general  reply  in  all  cases  where  the  crown  has 
an  interest :  — 

Hddy  lastly,  that  the  crown  was  entitled  to  the  smaller  duty  only. 

This  was  a  case  stated  by  the  commissioners  of  inland  revenue, 
pursuant  to  the  13  &  14  Vict,  c  97,  s.  15,  to  enable  the  Marquis  of 
Chandos  to  appeal  to  the  Court  of  Exchequer  against  the  determina- 
tion of  the  said  commissioners  as  to  the  stamp  duty  chargeable  in  the 
deed  hereinafter  mentioned. 

The  deed,  dated  the  27th  of  May,  1847,  was  made  between  the 
Duke  of  Buckingham,  of  the  first  part,  the  Marquis  of  Chandos,  of 
the  second  part,  and  A.  G.  Robarts,  of  the  third  part.  It  appeared 
from  the  recitals  of  this  deed  that  various  estates,  called  the  Buck- 
ingham estates,  stood  limited  to  the  use  of  the  duke  for  life,  with  re- 
mainder to  such  uses  as  the  duke  and  marquis  should  jointly  appoint. 
The  Chandos  estates  were  limited  to  the  use  of  the  duke  for  lite,  with 
remainder  to  the  marquis  for  his  life.  The  duke  was  also  entitled  to 
certain  freehold,  copyhold,  and  leasehold  estates  called  the  unsettled 
estates,  and  to  plate,  jewels,  books,  &c.  The  estates,  chattels,  &c., 
were  subject  to  incumbrances  mentioned  in  the  second  schedule  to 
this  deed,  amounting  to  1,027,282/.    An  arrangement  had  been  entered 

1  20  Law  J.  Rep.  (n.  s.)  Exch.  269. 
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into  between  the  duke  and  the  marquis,  in  pursuance  whereof  they 
had  agreed  to  enter  inXothe  covenants  contained  in  the  deed.  It  was 
then  witnessed  that  the  marquis  covenanted  with  the  duke  to  concur 
in  raising  a  mortgage  upon  the  estates  or  upon  the  chatteb,  the  sum 
of  1,100,000/.  to  be  applied  in  payment  of  the  said  incumbrances. 
And  further,  that  as  between  the  duke  and  the  marquis  the  whole  of 
the  said  charges  and  incumbrances,  and  the  said  sum  of  l,100,000iL, 
or  so  much  thereof  as  should  be  raised,  and  whether  the  said  marquis 
had  entered,  or  thereafter  should  have  entered,  into  any  covenant  or 
other  personal  engagement  for  payment  thereof,  should  be  considered 
the  debt  of  the  duke,  which  he  was  bound  to  pay  in  exoneration  of 
the  marquis,  and  the  whole  of  the  said  charges  and  incumbrances, 
and  so  much  of  the  said  sum  of  1,100,000^  as  should  be  raised  till 
the  aggregate  amount  thereof  should  be  reduced  to  the  sum  of 
500,000/.,  should,  as  between  the  duke  and  the  said  estates,  be  con- 
sidered as  the  debts  of  the  said  duke  which  he  was  bound  to  pay  in 
exoneration  of  the  said  estates,  and  that  after  the  said  charges  and 
incumbrances,  and  so  much  of  the  said  sum  of  1,100,000/.  as  should 
be  raised,  should  be  reduced  to  500,000/.,  the  remainder  of  the  said 
debts  and  incumbrances,  and  so  much  of  the  said  sum  of  1,100,000/. 
as  should  be  raised,  should  be  considered  as  primarily  chargeable  upon 
such  of  the  said  estates  as  were  then,  or  should  thereafter,  be  charged 
therewith  in  exoneration  of  the  said  debt. 

That  since  the  execution  of  the  said  recited*indenture,  the  marquis 
has  concurred  with  the  duke  in  raising,  by  mortgaging  or  otherwise 
incumbering  the  said  estates,  chattels,  and  premises,  and  on  the  joint 
and  several  bonds  or  covenants  of  the  duke  and  marquis,  or  other 
personal  security  of  the  duke  and  marquis,  the  several  sums  of  money 
specified  in  the  first  part  of  the  first  schedule  to  the  now  abstracting 
indenture,  amounting  in  the  whole  to  the  sum  of  467,115/.  10s.,  which 
sums  were  so  raised  as  part  of  the  said  sum  of  1,100,000/.,  and  with 
the  intention,  on  the  part  of  the  marquis,  that  the  same  should  be  ap- 
plied, pursuant  to  the  said  indenture,  towards  the  discharge  of  the 
debts  and  incumbrances  mentioned  in  the  said  second  schedule  to  the 
same  indenture. 

That  it  was  considered  by  the  marquis  that,  as  between  the  duke  and 
the  marquis,  the  duke  was  primarily  liable  for  the  payment  of  the  whole, 
or  nearly  the  whole,  of  the  said  debts  and  liabilities  constituting  the  ag- 
gregate sum  of  1,464,959/.  II5.  lid,  together  with  all  arrears  of  interest, 
premiums,  or  other  annual  charges  in  respect  thereof.  That,  under  the 
circumstances  aforesaid,  the  duke  had  applied  to  the  marquis  to  con- 
cur with  him  in  raising  moneys  greatly  exceeding  in  amount  the  said 
sum  of  1,100,000/.,  agreed  by  the  said-recited  indenture  to  be  raised, 
with  which  request  the  marquis  had  declined  to  comply ;  but  the  said 
marquis  had  thereupon  proposed  to  the  duke  that  the  marquis  should 
take  to,  and  absolutely  purchase  from,  the  duke,  for  the  considerations 
and  on  the  terms  and  in  manner  appearing,  all  the  equity  of  redemp- 
tion, estate,  right,  titJe,  and  interest  of  the  duke  of,  .in,  or  to  all  the  real 
or  personal  property  respectively  comprised  in  the  second  and  third 
schedules  to  the  now  abstracting  indenture,  to  which  proposal  the 
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duke  had  acceded ;  and  the  duke  and  marquis  directed  and  appointed 
that  all  the  houses,  lands,  &c.,  &c.,  in  the  first  and  second  parts  of  the 
second  schedule,  should  remain,  subject  as  thereinafter  was  men- 
tioned, for  the  only  use  of  the  marquis,  his  heirs,  &ic.  It  was  further 
witnessed  that  the  duke  granted  to  A.  O.  Bobarts  all  the  lands,  ice., 
in  the  second  schedule,  to  hold  the  same,  but  subject  to  the  mort- 
gages, charges,  &c.,  in  trust  for  the  marquis ;  and  as  to  all  the  said 
premises  thereinbefore  assured  absolutely  and  beneficially  freed  and 
discharged  from  all  rights  and  equities,  claims,  &c.,  on  the  part  of  the 
duke.  It  was  further  witnessed  that  all  the  real  and  personal  prop- 
erty should  be  the  primary  fund  for  answering  and  satisfying  the 
debts  and  liabilities  specified  or  referred  to  in  the  said  first  schedule 
thereunder  written  and  applicable  to  the  indemnity  of  the  duke,  his 
heirs,  executors,  &c.,  against  the  same  debts  and  liabilities,  &c. 
There  was  also  a  covenant  by  the  marquis,  that  he  would  use  his 
interest  and  endeavors  to  render  the  said  estates,  chattels,  and  prem- 
ises productive  and  available  for  the  indemnification  and  relief  of 
the  duke,  his  heirs,  executors,  &c.,  from  the  said  debts  and  liabilities 
specified  in  the  said  first  schedule  thereto,  and  would  apply  and  dis- 
pose of  all  the  moneys  which  should  come  to  his  hands  in  respect  of 
the  said  estates,  chattels,  and  premises,  subject  as  aforesaid,  for  or 
towards  such  relief  and  indemnity  as  aforesaid,  according  to  the  pro- 
visions in  that  behalf  thereinbefore  contained.  To  the  deed  were 
annexed  several  schedules,  containing  an  account  of  the  debts  and 
incumbrances  to  which  the  duke  and  his  estates  were  liable ;  and 
then  followed  a  description  of  the  real  and  personal  property.  The 
Marquis  of  Chandos  presented  the  said  deed,  stamped  with  the  duty 
of  1/.  15^.  and  nine  progressive  stamps  of  1/.  5s.  each,  (the  same  con- 
taining therein  nine  entire  quantities  of  one  thousand  and  eighty 
words  over  and  above  the  first  quantity  of  one  thousand  and  eighty 
words,)  making  in  the  whole  the  sum  of  13/.,  to  the  commissioners 
of  inland  revenue,  and  desired  to  have  the  opinion  of  the  commis- 
sioners as  to  the  stamp  duty  with  which  such  deed  was  chargeable ; 
and  the  commissioners  being  of  opinion  that  the  said  deed  was 
chargeable  under  the  55  Greo.  3,  c.  184,  with  the  ad  valorem  duty  of 
1000/.  as  a  conveyance  upon  the  sale  of  property  by  the  duke  to  the 
marquis,  subject  to  certain  mortgage  debts  and  sums  of  money 
within  the  said  last-mentioned  act,  exceeding  100,000/.,  and  with 
nine  progressive  duties  of  1/.  each,  making  together  1009/.,  they,  the 
commissioners,  assessed  the  sum  of  996/.  as  the  further  duty  to 
which  the  deed  was  liable,  whereupon  the  marquis  paid  to  the 
receiver  general  of  inland  revenue  the  sum  of  996/.  for  such  further 
stamp  duty.  But  the  marquis  having  declared  himself  dissatisfied 
with  the  determination  made  by  the  commissioners,  has  required 
them  to  state  specially  and  sign  the  case  on  which  the  question  with 
respect  to  such  stamp  duty  arose,  together  with  their  determination 
thereon,  which  the  commissioners  do  hereby  state  and  sign  ac- 
cordingly. 

The  question  for  the  opinion  of  the  court  was,  whether  the  deed 
of  the  27th  day  of  May,  1847,  is  chargeable  with  the  ad  valorem  duty 
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of  1000/.,  and  the  nine  progressive  daties  of  IL  each,  or  with  any 
stamp  duty  other  than  the  duty  of  IL  15s.  and  nine  progressive  duties 
of  1/.  55.  each. 

The  Solicitor  Oeneral^  (Sir  W.  P.  Wood,)  on  the  part  of  the  crown, 
claimed  the  right  to  begin.  This  is,  in  fact,  a  special  case,  and  not 
an  appeal  against  the  judgment  of  the  commissioners  of  inland 
revenue,  and,  therefore,  the  crown  ought  to  begin.  '  The  onus  lies  on 
the  crown  to  prove  that  the  crown  is  entitled  to  the  larger  duty. 

[PoUockj  C.  B.  I  assent  to  that  In  my  judgment,  the  party  who 
maintains  that  the  larger  duty  is  due  is  bound  to  begin.] 

Peacock,  contra.  This  is  strictly  a  case  of  appeal  against  the 
judgment  of  the  commissioners,  who  have  decided  that  the  Marquis 
of  Chandos  is  liable  to  pay  the  sum  of  1000/.  The  15th  section 
of  the  13  &  14  Vict  c.  97,  is  in  point  (He  was  then  stopped  by 
the  court.) 

The  Solicitor  General,  in  reply.  The  case  stands  thus :  Before  the 
13  &  14  Vict  a  97,  the  commissioners  were  not  bound  to  give  any 
opinion  in  a  case  like  the  present  Here  the  party  who  is  in  posses- 
sion of  the  deed,  which  is  said  to  require  a  stamp,  desires  the  opinion 
of  the  commissioners.  If  he  takes  away  his  deed  before  they  give 
their  opinion,  he  gets  no  opinion  at  all.  The  commissioners  are  not 
a  court 

[Parke,  B.  The  commissioners  determine  that  the  Marquis  of 
Chandos  is  to  pay  1000/.  He  pays  it,  and  is  aggrieved  by  that  de- 
cision ;  he  then  comes  to  this  court  to  get  it  back.  The  opinion  of 
the  commissioners  is  called  a  determination,  and  is  in  the  nature  of 
a  judgment 

Pollock,  C.  B.  The  presumption  is,  that  no  duty  is  payable.  The 
party,  therefore,  who  says  it  is  payable,  is  bound  to  establish  the  fact 
That  is  my  view  of  the  case. 

Piatt,  B.  The  appellant  in  this  case  is  the  actor ;  he  comes  to  this 
court  to  get  back  his  money.  If  he  takes  no  step,  the  crown  keeps 
the  money. 

Parke,  B.  The  case  of  The  Queen  v.  Speller,  1  Exch.  Rep.  401 ; 
s.  c.  17  Law  J.  Rep.  (n.  s.)  M.  C.  9,  differs  from  this  case.  There  the 
Quarter  Sessions  asked  our  opinion  in  the  nature  of  a  special  verdict, 
to  enable  them  to  know  what  judgment  to  give. 

Martin,  B.  Prima  facie  the  commissioners  are  right ;  then  the 
party  who  is  to  show  that  the  judgment  is  wrong  has  the  right  to 
begip.  If  the  court  in  this  case  were  equally  divided,  there  would 
be  no  judgment,  and  the  crown  would  keep  the  money.] 

Parke,  B.  I  think  the  appellant  is  entitled  to  begin.  This  is  a 
decision  against  which  there  is  an  appeal.  It  is  not  like  71ie  Queen 
V.  Speller,  where  a  case  had  been  stated  for  our  opinion  by  the 
Quarter  Sessions.  This  is  the  ordinary  case  of  an  appeal  by  a  party, 
in  which  the  party  appealing  is  entitled  to  begin. 
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Platt  and  Martin,  BB.,  concurred. 

Peacocky  therefore,  began  for  the  appellant.  It  will  be  contended, 
on  the  part  of  the  crown,  that  the  present  transaction  falls  under  the 
description  of  a  conveyance  in  the  56  Gteo.  3,  c.  184,  tit  "  Convey- 
ance ; "  and,  therefore,  if  no  consideration  money  is  expressed  on  the 
face  of  the  deed,  the  sum  of  13/.  only  is  payable.  The  commission- 
ers of  inland  revenue  contend  that  either  the  sum  of  467,115/.  10^.,  or 
the  sum  of  upwards  of  1,000,000/.,  or  both  these  sums,  form  the  con- 
sideration money  which  was  paid  for  the  purchase  of  these  estates. 
The  true  construction,  however,  of  this  transaction  is,  that  the  mar- 
quis took  these  estates  from  the  duke,  but  did  not  buy  them.  He  did 
not  undertake  to  pay  the  debts,  but  merely  became  a  trustee  to  apply 
the  rents  to  that  purpose,  and  to  keep  tbe  remainder,  if  any,-  for 
himself. 

[Martin^  B.  The  question  turns  on  the  meaning  of  the  words  in 
the  Stamp  Act,  "  to  be  afterwards  paid  by  such  purchaser."] 

The  Marquis  of  Chandos  took  the  estate  subject  to  the  incum- 
brances, but  he  did  hot  become  bound  to  pay  off  the  incumbrances. 
According  to  the  argument  on  the  other  side,  the  more  an  estate  is 
incumbered  the  more  a  purchaser  may  be  said  to  pay  for  it  The 
incumbrances  form  no  part  of  the  purchase  money.  Suppose  an 
estate  to  be  charged  with  legacy  duty,  the  purchaser  is  not  bound  to 
pay  the  legacy  duty ;  in  fact,  he  pays  less  for  the  estate  by  reason  of 
its  being  so  charged. 

[Parke^  B.  It  must  be  shown  on  the  other  side  that  this  is  the 
case  of  a  sale,  and  also  that  the  consideration  is  expressed  on  the  face 
of  the  instrument    But,  in  truth,  it  is  no  sale  at  all.] 

The  Solicitor  General^  {Crompton  vinth  him,)  contra.  This  is  the 
case  of  a  sale,  and  duty  is  payable  thereon  as  upon  a  sale.  The 
recital  in  the  deed  is,  that  '<  the  said  duke  had  applied  to  the  said 
marquis  to  concur  with  him  in  raising  moneys  greatly  exceeding  in 
amount  the  said  sum  of  1,100,000/.,  agreed  by  the  said-recited 
indenture  to  be  raised,  with  which  request  the  said  marquis  had 
declined  to  comply,  but  the  said  marquis  had  thereupon  proposed  to 
the  said  duke  that  the  said  marquis  should  take  to,  and  absolutely 
purchase  from,  the  said  duke,  for  the  considerations  and  on  the  terms 
and  in  manner  appearing,  all  the  equity  of  redemption,  estate,  right, 
title,  and  interest  of  the  said  duke  of,  in,  or  to  all  the  real  or  personal 
property  respectively  comprised  in  the  second  and  third  schedules  to 
the  now  abstracting  indenture,  to  which  proposal  the  said  duke  had 
acceded."  The  legislature  evidently  contemplated  the  case  of  parties 
buying  mortgaged  property,  omitting  the  consideration,  and  staling 
that  they  bought  the  equity  of  redemption  only.  Where  parties  buy 
a  mortgaged  estate,  they  always  consider  that  they  buy  the  amount 
of  the  mortgage  money.  This  is  a  statutory  declaration,  that  when 
a  party  buys  property  subject  to  a  mortgage,  the  mortgage  money  is 
to  be  considered  part  of  the  consideration.  The  owner  of  mortgaged 
land  may  either  sell  it  for  its  full  value,  and  covenant  to  pay  off  the 
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mortgage,  of  may  sell  it  and  render  the  buyer  liable  to  pay  off  the 
incumbrances.  Much  light  is  thrown  on  this  point  by  the  55  Geo. 
3,  c.  184,  sched.  part  1,  tit.  "  Mortgage,"  which  runs  thus :  "  Mort- 
gage, wadset,  &c.,  with  a  conveyance  of  the  equity  or  right  of  re- 
demption, or  reversion,  or  other  matter  in  the  same  deed,  viz.,  when 
any  deed  or  writing  shall  operate  as  a  mortgage,  or  other  instrument 
hereby  charged  with  the  ad  vaiorem  duty  on  mortgages,  and  also  as 
a  conveyance  of  the  equity  or  right  of  redemption  or  reversion  of 
any  lands,  estate,  or  property  therein  comprised,  to,  or  in  trust  iotj 
or  according  to  the  direction  of  a  purchaser,  such  deed  or  writing 
shall  be  charged  not  only  with  the  said  ad  valorem  duty  on  mort^ 
gages,  but  also  with  the  ad  valorem  duty  hereinbefore  charged  on  a 
conveyance  upon  the  sale  of  any  property ;  but  when  the  equity  or 
right  of  redemption  or  reversion  shall  be  thereby  conveyed,  or  limited 
in  any  other  matter,  such  deed  or  writing  shall  be  charged  only  as  a 
mortgage."  That  clause  contemplates  the  case  of  a  mortgage  to  A. 
and  a  conveyance  to  B. ;  in  other  words,  the.property  is  considered  to 
be  sold,  subject  to  the  mortgage.  This  clause  is  the  key  to  the  con- 
struction of  the  other  section  relating  to  conveyance.  Where  a  man 
has  pledged  half  his  estate,  and  sells  the  remaining  half,  the  legisla- 
ture considers  that  the  whole  property  is  conveyed.  The  contention 
on  the  other  side  is,  that  a  man  who  mortgages  to  A.,  and  sells  the 
other  half  of  his  estate  to  the  same  person,  must  pay  a  conveyance 
duty  upon  the  whole  transaction;  but  if  he  mortgages  part  to  A., 
and  sells  the  other  part  to  B.,  he  is  to*pay  a  mortgage  duty  on  one 
half,  and  a  conveyance  duty  on  the  other.  That,  however,  is  an 
erroneous  construction.  Where  a  party  buys  what  is  subject  to 
incumbrance,  the  legislature  supposes  the  value  to  be  the  amount 
that  he  gives  for  it.  On  the  face  of  this  deed  the  transaction  appears 
to  be  an  absolute  purchase,  and  not  a  matter  of  trust  By  the  terms 
of  the  instrument,  the  payment  is  to  be  made  by  the  purchaser, 
which  is  contradistinguished  from  a  payment  made  by  the  vendor; 
and  it  can  certainly  make  no  difference  whether  the  purchaser  pays 
the  amount  out  of  his  own  pocket,  or  out  of  the  profits  of  the  estate. 
It  may  be  assumed  that  the  marquis  is  a  man  of  great  wealth,  and 
buys  this  property  for  the  purpose  of  keeping  it  in  the  family.  Again : 
there  was  property  in  this  case  belonging  to  the  marquis  himself  over 
which  the  duke  had  a  power  of  appointment ;  and  all  the  property 
is  to  be  applied  towards  the  payment  of  the  debts.  There  is,  in 
substance,  a  covenant  by  the  marquis  to  pay  the  rents  and  profits  of 
his  own  property. 

Peacock^  in  reply.  The  circumstance  of  the  word  "  purchase  "  be- 
ing used  in  the  deed  is  immaterial ;  for  the  court  will  look  at  the 
whole  deed  and  the  intention  of  the  parties.  Doe  d.  Meyrick  v.  Mey* 
rickjl  Cr.  &  M.  820 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  259.  Part  of 
the  incumbmnces  in  this  case  were  charged  on  the  marquis's  life 
estates,  and  part  on  the  entailed  estates ;  and  the  court  cannot  see 
how  much  has  reference  to  that  part  which  he  purchased,  and  how 
much  to  that  which  he  did  not  purchase.     If  the  view  taken  by  the 
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other  side  is  correct,  a  party  who  does  not  state  the  amouat  of  the 
incumbrances  on  the  face  of  the  deed  would  be  liable' to  a  penalty. 
Derm  v.  Diamandy  4  B.  &  C*  243 ;  s.  c.  3  Law  J.  Rep.  K  B.  211. 
This  was  a  mere  arrangement  by  the  marquis  for  the  payment  of  his 
father's  debts. 

The  SplicUor  General  claimed  the  right  of  replying  generally,  citing 
The  Attorney  General  v.  Trueman^  11  Mee.  &  W.  694 ;  s.  c.  13  Law 
J.  Bep.  (n.  s.)  Exch.  70. 

Peacock  objected.  The  Lord  Advocate  v.  Lord  Doufflas^  8  CL  & 
F.  174,  and  Drake  v.  The  Attorney  General,  10  CL  &  F.  257,  are  in 
point.  In  O'Connell  v.  The  Queen,  11  CI.  &  F.  155, 156,  the  attor- 
ney general  abandoned  the  right  of  reply. 

Pollock,  C.  B.  I  recollect,  whilst  attorney  general,  claiming  the 
right  of  reply  in  a  case  in  the  Queen's  Bench,  and  Lord  Denman 
ruled  that  the  right  of  the  crown  to  a  general  reply  in  the  case  of  a 
prosecution,  but  not  on  a  motion,  wa»  clear  and  undoubted.  «But  in 
this  court,  whether  on  motion  or  on  a  point  of  pleading,  or  on  the 
argument  of  a  rule,  the  crown  has  the  right  to  a  general  reply  in  all 

cases  where  the  crown  has  an  interest 

« 

Parke,  Platt,  and  Martin,  BB.,  concurred. 

The  Solicitor  General  replied  generally.  q^^^  ^^^  ^^, 

The  judgment  of  the  court  ^  was  now  given  by 

Pollock,  C.  B.  This  case  comes  before  us  on  an  appeal  under  the 
late  Stamp  Act,  the  13  &  14  Vict  c  97,  against  the  determination  of 
the  commissioners  of  inland  revenue,  as  to  the  proper  stamp  to  be 
imposed  upon  a  deed  of  settlement  of  the  family  estates  made  be- 
tween the  Duke  of  Buckingham,  the  Marquis  of  Chandos,  and  Mr. 
Abraham  George  Bobarts.  bearing  date  the  27th  of  May,  1847.  The 
deed  was  in  substance  a  conveyance  of  the  duke's  life  interest  in  cer- 
tain large  estates  and  his  reversion  in  fee,  and  the  fee  simple  in  others, 
subject  to  mortgages  and  annuities,  and  other  charges  to  the  amount 
of  nearly  1,500,000^,  the  Marquis  of  Chandos  having  before  cut  off 
the  entail  of  a  large  part  of  the  estates  of  which  he  was  tenant  in 
tail  in  remainder,  for  the  purpose  of  raising  a  large  part  of  that  sum. 
The  commissioners  were  of  opinion  that  although  no  price  or  purchase 
money  was  stipulated  to  be  paid  by  the  marquis,  yet,  as  the  estates 
were  conveyed  subject  to  mortgages,  &c*,  the  deed  ought  to  be  stamped 
with  an  ad  valorem  stamp,  upon  the  amount  of  these  charges,  as  if  the 
purchase  money  had  been  to  that  amount,  and  for  which  the  stamp  at 
that  time  would  have  been  1,000/.,  and  now  four  times  that  amount. 

We  are  all  of  opinion  that  the  determination  of  the  commissioners 

1  Pollock,  C.  B.,  Pa&ks,  Platt,  and  Martin,  BB. 
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.  was  wrong.  It  is  a  well-established  rule,  in  the  constraction  of  reve- 
nue acts,  that  a  duty  cannot  be  imposed  upon  the  subject  except  by 
clear  words.  The  meaning  of  the  legislature  must  be  distinctly  made 
out  from  the  terms  of  the  statute ;  and  we  think  that  that  can  not  be  done 
in  this  case.     The  duty  is  imposed  by  the  55  Greo.  3,  c  184,  schedule, 

f)art  1,  under  the  head  of  "  Conveyance,"  whereby  on  the  sale  of 
ands,  where  lands  are  conveyed  to  or  vested  in  a  purchaser,  the  con- 
veyee  is  rendered  liable  to  ^n  ad  valorem  duty  in  proportion  to  tbe~ 
purchase  or  consideration  money  therein  or  thereupon  expressed, 
wholly  irrespective  of  the  real  value  of  the  land.  If  the  enactment 
had  stopped  there,  there  could  have  been  no  question  in  the  case  that 
the  indenture  proposed  to  be  stamped  could  not  be  considered  as  a 
sale,  as  there  is  no  purchase  or  consideration  money  expressed.  The 
purchase  or  consideration  money  paid,  or  to  be  paid,  by  the  vendee 
to  the  vendor,  or  to  another  at  his  request,  as  the  price  of  the  subject 
conveyed,  is  the  consideration  which  causes  the  vendor  to  part  with  it 
The  difficulty  in  this  case  is  caused  by  the  subsequent  provision,  and 
*  the  question  turns  upon  the  true  construction  to  be  given  to  such  an 
enactment  in  a  revenue  act.  It  is  as  follows :  ^  And  where  any  lands 
or  other  property  shall  be  sold  and  conveyed  in  consideration  wholly 
or  in  part  of  any  sum  of  money  charged  thereon  by  way  of  mort- 
gage, wadset,  or  otherwise,  and  then  due  and  owing  to  the  purchaser, 
or  shall  be  sold  and  conveyed,  subject  to  any  mortgage,  wadset,  bond, 
or  other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be  afterwards 
paid  by  the  purchaser,  such  sum  of  money  or  debt  shall  be  deemed 
the  purchase  or  consideration  money,  or  part  of  the  purchase  or  con- 
sideration money,  as  the  case  may  be,  in  respect  whereof  the  said  €ui 
valorem  duty  is  to  be  paid."  The  first  part  of  the  clause  is  plidn 
enough  ;  the  doubt  arises  upon  the  second. 

On  the  part  of  the  appellant,  it  was  contended  that  the  second  part 
applies  only  to  the  case  where  the  amount  of  mortgage,  &c.,  is  agreed 
to  be  paid  by  the  purchaser  as  the  consideration  or  price,  or  a  part  of 
the  consideration  or  price,  as  where  the  vendee  agrees  to  pay  the  pur^ 
chase  money,  all  or  in  part,  to  the  mortgagee,  and  the  vendor,  in  con- 
sideration thereof,  conveys  the  estate,  and  that  such  is  the  trae  mean- 
ing of  the  words  "to  be  afterwards  paid  by  the  purchaser."  The 
solicitor  general,  on  the  other  hand,  contended,  on  behalf  of  the 
crown,  that  the  meaning  of  the  words  in  the  clause  is,  that  wherever 
the  charge  is  not  to  be  paid  off  or  discharged  by  the  vendor,  it  is  to 
be  considered  as  "  to  be  afterwards  paid  by  the  purchaser,"  and  thai^ 
in  such  cases,  the  latter  obtains  the  power  of  acquiring  the  full  value 
of  all  the  estate  by  paying  the  charge  whenever  he  pleases,  and  was, 
therefore,  meant  to  be  made  liable  to  pay  the  duty  on  the  full  value 
of  the  estate,  and  that,  if  it  were  otherwise,  the  crown  might  be  de- 
frauded of  part  of  the  tax  justly  due  to  it  on  the  sale  of  incum- 
bered estates.  It  appears  to  us,  that,  according  to  the  ordinary 
meaning  of  the  words  used,  the  appellant's  construction  of  the  clause 
is  right  In  the  clause  which  is  to  define  what  is  the  consideration 
or  purchase  money,  the  terms  "  to  be  paid  by  the  purchaser  "  mean, 
where  it  is  stipulated  that  he  is  to  pay  it     The  provision  applies  only 
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to  those  cases  where,  in  consideration  of  the  conveyance  of  the 
estate,  the  vendee  agrees  to  pay  a  certain  sum  to  the  mortgagee  or 
incumbrancer.  Where  the  purchaser  does  not  bind  himself  to  pay  it, 
but  is  left  to  pay  it  or  not,  as  he  pleases,  it  cannot  be  a  part  of  the 
consideration  money.  It  is  true  that  the  consequences  of  this  con- 
struction may  be,  that  a  person  may  buy  the  equity  of  redemption 
of  a  mortgaged  estate,  or  an  estate  charged  with  a  legacy,  for  a  certain 
sum,  and  pay  an  dd  valorem  duty  only  on  the  value,  or,  rather,  on  the 
price  of  the  estate  subject  to  the  mortgage  or  legacy,  and  may  after- 
wards pay  off  the  mortgage  money  or  charge,  without  paying  a  further 
ad  valorem  duty  on  that  account ;  and  why  should  he  not  do  so  ? 
Why  may  not  a  man  acquire  the  equity  of  redemption  of  an  estate, 
or  an  estate  subject  to  a  charge,  and  allow  the  mortgage  or  charge  to 
continue,  taking  the  benefit  of  the  surplus  rents  and  profits  ?  and  why 
should  he  pay  the  duty  for  the  entire  property  which  he  may  never 
choose  to  acquire,  and  which  he  is  not  bound  by  his  contract  with  the 
vendor,  to  acquire  ?  The  argument,  in  truth,  is  founded  upon  the  fal- 
lacy that  the  duty  is  imposed  upon  the  value  of  the  estate  to  the 
purchaser,  and  not  on  the  price  or  consideration  to  be  paid  for  it.  We 
are  of  opinion,  therefore,  that,  according  to  the  ordinary  rule  of  con- 
struction, the  clause  in  question  does  not  apply  to  this  case,  it  being 
clear  that  the  Marquis  of  Chandos  did  not  by  this  indenture  agree  to 
pay  off  any  of  the  mortgages  or  charges  upon  the  conveyed  estates. 
But  when  we  bear  in  mind  that  this  clause  charges  the  subject  with  a 
duty,  we  think  it  does  not  admit  of  a  doubt  that  the  words  are  not 
sufficiently  dear  on  that  account  The  solicitor  general  informs  us 
that  the  commissioners  have  acted  according  to  the  usual  course  of 
practice  at  the  stamp  office  in  this  respect ;  but  it  is  to  be  recollected 
that,  until  the  passing  of  the  13  &  14  Vict  c.  97,  there  was  practically 
no  power  of  testing  the  propriety  of  that  practice,  as  there  was  no 
appeal  The  only  appeal  that  was  given  was  by  omitting  to  stamp 
the  instrument,  and  then  running  the  risk  of  an  objection  being  taken 
and  of  the  whole  proceeding  being  void ;  and,  indeed,  as  the  ad  valo^ 
rem  stamp  duty  cannot,  I  believe,  be  afterwards  imposed,  certainly  it 
generally  cannot,  running  the  risk  of  the  whole  transaction  being  ut- 
terly void.  Practically,  therefore,  there  was  no  appeal,  and  it  would 
have  been  dangerous  to  have  had  an  ad  valorem  stamp  imposed  upon 
a  deed  of  less  value  than  that  required  by  the  commissioners,  as  the 
error,  if  it  turned  out  to  be  one,  could  not  be  corrected.  We  are  sat- 
isfied that  the  crown  has  not  made  out  the  right  to  impose  any  ad 
valorem  duty  in  this  case ;  and,  therefore,  our  judgment  is  in  favor  of 

the  appellant  Judgment  for  the  appellant. 

VOL.  V.  39 
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N1CHOLL8  v.  JoNES.l 
Easter  Term,  May  8,  1851. 

Arbitration —  Awards  Divisibility  of —  Surplusage, 

Where  an  arbitrator  having  power,  bat  not  being  boand  by  the  terms  of  the  sabmission,  to 
direct  as  to  a  particular  matter,  gives  a  direction  which  is  invalid,  the  whole  award  is  not 
thereby  vitiated,  but  such  invalid  direction  may  be  treated  as  surplusage. 

Case  for  the  diversion  of  a  watercourse. 

The  cause  came  on  for  trial,  at  the  Liverpool  Summer  assizes,  1848, 
when  a  verdict  was,  by  consent  of  the  parties,  taken  for  the  plaintiff,  dam- 
ages 1000^,  subject  to  the  award  of  two  arbitrators,  to  whom  all  mat- 
ters in  difference  in  the  cause  were  referred.  By  the  order  of  nisi  prius^ 
the  arbitrators  were  empowered  to  appoint  a  third ;  and  it  was  provided, 
that  any  two  might  make  an  award.  The  order  also  directed  that,  "^  in 
order  to  remove  all  future  causes  of  litigation  between  the  said  par- 
ties, the  said  arbitrators,  or  any  two  of  them,  shall  have  full  power  to 
direct  in  and  by  their  said  award  what,  if  any  thing,  shall  be  done  by 
the  said  parties  respectively."  It  also  contained  the  usual  power  to 
refer  the  award  back  to  the  arbitrators.  The  two  arbitrators  named 
in  the  order  duly  appointed  a  third,  and  all  three  made  their  award, 
whereby,  after  ordering  that  the  verdict  should  stand  for  the  plaintiff 
and  the  damages  be  reduced  to  20/.,  they  directed  that,  for  the  purpose 
of  removing  all  future  causes  of  litigation,  the  defendant  should  fix  a 
certain  castriron  box  on  a  particular  piece  of  land,  and  convey  water 
thereto,  and  make  divisions  therein,  and  lay  down  and  keep  in  repair 
certain  drains  and  pipes  in  the  directions  and  on  the  lands  marked  in 
a  plan  annexed  to  the  award. 

A  rule  nisi  was  obtained  in  Hilary  term  to  set  aside  the  award  upon 
affidavits,  which  stated  that  the  defendant  could  not  fix  some  of 
the  pipes  without  trespassing  upon  the  lands  of  several  persons  who 
were  bis  tenants,  and  taking  down  two  cottages  also  belonging  to  his 
tenants,  and  that,  in  order  to  lay  down  other  pipes,  the  defendant 
would  be  obliged  to  enter  on  land  which  had  been  sold  by  him  to 
another  person  about  two  years  before  the  date  of  the  award,  and 
that,  in  order  to  fix  the  drains  as  required  by  the  award  and  plan,  be 
would  be  obliged  to  place  them  on  land  which  he  held  only  under  a 
lease  from  the  duchy  of  Lancaster.^ 

Crompton  and  Mellish  now  showed  cause.  The  terms  of  the  order 
of  nisi  prius  preclude  the  defendant  from  taking  these  objections, 
for  it  must  have  been  contemplated  that  some  acts  might  be  neoe^ 
sary  for  which  the  permission  of  others  would  be  requisite.  Even  if 
this  part  of  the  award  is  not  authorized  by  the  order  of  reference,  the 
award  will  not  be  vitiated  by  its  having  been  inserted,  for  the  part 


1  20  Law  J.  Rep.  (w.  s.)  Exch.  275. 

B  The  rule  was  also  moved  for  od  various  other  grounds,  involving  questions  of  &ot 
only,  which  it  is  unnecessary  to  report. 
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relates  only  to  matters  upon  which  the  arbitrators  had  a  discretionary 
power  to  give  directions,  and  the  exercise  of  that  power  was  not  an 
essential  condition  to  the  validity  of  the  award.  It  would  not  have 
been  a  bad  award  if  no  direction  as  to  the  future  had  been  given ; 
and  what  has  been  directed  may,  therefore,  be  treated  as  surplusage. 
Angus  v.  Redford^  11  Mee.  &  W.  69 ;  s.  c  12  Law  J.  Rep.  (n.  b.) 
Exch.  180. 

Watson  and  SpinkSy  in  support  of  the  rule.  It  is  clear  that  that 
part  of  the  award  is  bad  which  directs  the  defendant  to  do  an  act 
which  would  subject  him  to  an  action.  He  could  not  legally  enter 
and  lay  bis  pipes  in  lands  occupied  by  his  tenants.  So  to  place  them 
in  land  belonging  to  the  duchy  would  be  waste.  Com.  Dig.  tit 
^  Waste,"  D.  4.  Alder  v.  Savili^  5  Taunt  454,  decides  that  an  award 
between  a  lessee  and  a  neighbor,  awarding  an  act  to  be  done  for  the 
benefit  of  the  latter  by  the  lessee  which  would  be  waste  upon  the 
estate  of  the  lessor,  is  bad.  Then,  the  omission  to  make  the  award 
final  vitiates  the  whole  of  the  award,  and  the  bad  part  cannot  be 
separated  firom  the  rest  Stonehewer  v.  Farrar^  6  Q.  B.  Rep.  730; 
s.  €•  14  Law  J.  Rep.  (n.  s.)  Q.  B.  122.  Bound  v.  HdUon^  10  Mee.  & 
W.  660 ;  s.  c.  12  Law  J.  Rep.  (rf.  s.)  Exch.  7. 

[Parke,  B.  Angus  v.  Bedford  is  incorrectly  reported.  The  sub- 
mission is  represented  ia  the  report  to  be  that  the  arbitrator  shall  have 
power  to  determine  what  he  should  think  fit  to  be  done,  whereas  the 
submission  in  truth  was  that  he  should  determine  what  was  to  be  , 
done.  In  the  present  case,  the  parties  ought  to  have  done  as  was 
done  in  Angus  v.  Bedford — direct  that  the  arbitrators  shcdt  do  certain 
things.] 

Winter  v.  Lethbridge^  13  Price,  533,  decided  that  although  an 
award  be  bad  in  some  respects,  yet  that  does  not  vitiate  those  parts 
which  are  otherwise  unobjectionable,  and  it  may  stand  in  toto  until 
the  particular  contingency  arise  to  which  a  prospective  regulation 
made  by  the  arbitrator  applies. 

[Parke,  B.  An  award  is  void  where  there  is  an  express  condition 
that  an  arbitrator  shall  make  an  award  on  all  matters  submitted  to 
him,  and  he  omits  to  award  on  some  matters,  but  not  where  the  par- 
ties say  that  he  may  have  power  to  do  as  he  pleasesA 

In  Johnson  v.  Latham,  19  Law  J.  Rep.  (n.  s.)  Q.  d.  329,  an  arbitra- 
tor directed  that,  for  the  purpose  of  denning  and  perpetuating  the 
depth  at  which  the  defendant  might  maintain  a  weir,  such  desirable 
marks  should  be  placed  on  the  land  adjoining  the  wier  as  B.  might 
direct  The  court  held,  that  the  direction  as  to  the  marks  yvas  a 
delegation  of  the  arbitrator's  authority,  and  consequently  bad,  and  that 
the  bad  part  was  not  separable. 

Pollock,  C.  B.  This  rule  must  be  discharged.  The  objection 
made  to  the  award  does  not  affect  the  whole  of  it  But  I  very  much 
doubt  whether  the  objection  be  well  founded  at  all ;  and  in  a  case 
like  the  present,  the  court  ought  to  leave  parties  to  promote  their 
claim  by  action  when  the  defence  may  be  set  up,  and  if  we  are  wrong 
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in  our  present  view,  an  appeal  can  be  had.  Generally  the  award  is 
good ;  and  as  to  the  particular  matter  complained  of,  I  am  of  opinion 
that  the  arbitrator  was  not  bound  to  give  any  direction  upon  the 
point  now  objected  to.  The  arbitrators  have  done  right,  and,  as  the 
attempt  to  set  aside  the  award  is  an  experiment,  the  rule  must  be 
discharged  with  costs. 

~  Parke,  B.  I  am  of  the  same  opinion.  On  moving  for  this  rule, 
several  objections  were  made  to  the  award.  The  main  objection 
taken  in  this  case  was,  that  the  award  directed  the  defendant  to  com- 
mit a  trespass.  But  I  am  by  no  means  certain,  when  all  the  facts 
are  considered,  that  such  is  the  effect  of  the  award.  I  think  the 
effect  of  it  is,  that  the  defendant  is  not  bound  to  make  a  communica- 
tion through  the  land  of  another  without  the  consent  of  that  other. 
He  may  have  covenanted  to  procure  the  consent  of  the  tenants,  if 
their  consent  should  become  necessary.  The  avrard,  therefore,  is  not 
bad  in  that  respect,  as  the  liberty  of  making  a  watercourse  over  the 
land  of  another  might  be  made  matter  of  contract  Upon  that  point, 
however,  we  need  give  no  opinion.  But,  supposing  all  that  part  of 
the  award  to  be  void,  it  does  not  affect  the  remainder  of  the  award, 
as  there  is  no  condition  precedent  that  the  arbitrators  shall  direct 
something  to  be  done;  they  are  merely  empowered  to  direct,  and 
there  is  nothing  obligatory  in  the  matter.  In  Angtu  v.  Redfordt  the 
court  held  that  the  award  was  not  void  by  reason  of  the  arbitrator's 
not  awarding  that  something  was  to  be  done  by  one  of  the  parties 
where  be  had  merely  a  power  to  determine  what  was  to  be  done  by 
the  parties,  but  was  not  expressly  required  to  do  so.  Where  the  sul>* 
mission  gives  discretion  to  the  arbitrator  to  do  or  not  to  do  a  particular 
thing,  his  omitting  to  do  it  ought  not  to  affect  the  award*  The  only 
case  cited  in  opposition  to  this  view  is  the  late  cause  in  the  Queen's 
Bench  ;  but  there  the  attention  of  the  learned  judges  was  not  much 
directed  to  the  point,  and  they  did  not  advert  to  it  in  their  judgment. 
That  case,  moreover,  is  at  variance  with  Angus  v.  Redford^  and,  I 
think,  with  other  decided  cases.  This  is  a  question  as  to  the  con- 
struction of  the  submission.  In  the  earlier  authorities,  it  was  not 
held  to  be  impers^tive  on  the  part  of  an  arbitrator  to  di^ose  of  all 
the  matters  referred  to  him,  unless  the.  submission  rendered  it  ob- 
ligatory on  him  to  do  so. 

Platt,  B.  The  arbitrators  had  power  to  direct  the*  performance 
of  those  acts  n^hich  are  objected  to ;  but  their  directing  them  to  be 
done  is  not  a  condition  precedent  to  ihe  validity  of  the  award.  The 
defendant  has  not  shown  us  that  he  could  not  do  the  acts  in  question. 
Without  doubt,  he  states  that  he  would  have  to  commit  a  trespass  in 
order  to  perform  them ;  but  he  ought  to  have  shown  the  court  that  he 
had  asked  leave  of  the  tenants  to  go  upon  their  land,  and  had  been 
refused. 

Martin,  B.  I  am  of  the  same  opinion.  I  shall  always  endeavor 
to  support  awards  in  cases  where  there  is  no  fraud.     The  submission 
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and  order  of  reference  are  to  be  constraed  liberally,  so  as  to  arrive 
at  the  intention  of  the  parties.  The  artificial  reasoning,  by  means 
of  which  awards  are  sought  to  be  set  aside  altogether  by  reason 
of  the  invalidity  of  part,  ought  to  be  combated  by  the  courts.  In  the 
present  case,  however,  there  is  no  difficulty. 

Rule  discharged^  with  costs. 


Ralli  v.  Dennistoun  &  others.* 

Easter  Vacation,  May  13,  1851. 

Foreign  Bills  of  Exchange  —  Cancelled  Acceptance, 

A.  S.,  a  merchant,  residing  at  Trieste,  in  November,  1841,  drew  npon  Messrs.  D.  &  Co.,  tiie 
defendants,  merchants,  residing  in  Liverpool,  a  number  of  bills,  in  two  parts,  and  requested 
them  to  accept  and  send  them  to  Messrs.  Glyn  &  Co.,  the  London  bankers  of  the  defend* 
ants,  to  be  held  by  them  at  the  disposition  of  the  holders  of  the  seconds.  The  seconds 
were  negotiated  at  Trieste  and  other  places,  and  were  addressed  at  the  foot  to  Massrs.  D.  & 
Co.,  the  defendants,  payable  in  London,  the  firsts  with  Messrs.  Glyn  k  Co.  Messrs.  D.  & 
Co.  wrote  across  the  bills  a  memorandum  of  acceptance,  and  transmitted  them  to  Messrs. 
Glyn  &  Co.,  to  be  held  at  the  disposition  of  the  holders  of  the  seconds,  and,  by  letters  dated 
the  dd  of  December,  and  the  8th  of  December,  informed  A.  S.  of  what  they  had  done.  At 
the  time  the  firsts  were  so  remitted  to  Messrs.  D.  &  Co.,  A.  S.  had  sent  the  seconds  to  Messrs. 
F.  &  Co.,  of  Paris,  for  discount,  but  thcT  declined  to  discount  them,  and  they  were  received 
back  by  A.  8.  on  the  8th  and  Idth  of  December,  and  then  cancelled  b?  him.  On  the  4th 
of  December,  A.  S.  wrote  to  Messrs.  Glyn  &  Co.,  requesting  them  to  hand  to  Messrs.  D. 
&  Co.  all  the  firsts  so  drawn  by  him  upon  them  and  handed  to  Messrs.  Glyn  k  Co-,  as  be-« 
fore  mentioned.  He  also  wrote  to  Messrs.  D.  &  Co.,  to  request  them  to  mstruct  Messrs. 
Glyn  &  Co.  to  return  all  the  said  firsts  which  lemained  on  their  hands.  On  the  7th  of 
December,  A.  S.  wrote  to  Messrs.  D.  &  Co.  that  ho  had  annulled  the  previous  instructions 
to  Messrs.  Glyn  &  Co.,  and  he  reauestcd  Messrs.  D.  &  Co.  to  replace  the  firsts  in  the  hands 
of  Messrs.  Glyn  &  Co.,  to  be  held  as  before.  Messrs.  Glyn  &  Co.,  on  the  15th  of  Decem- 
ber, remitted  the  bills  to  Messrs.  D.  &  Co.,  pursuant  to  the  letter  of  the  4th,  and  Measn. 
D.  &  Co.,  on  the  16th,  cancelled  the  acceptances.  On  the  18th  of  December,  Messrs.  D. 
&  Co.,  after  the  receipt  of  the  letter  of  the  7th  of  December,  wrote  as  follows :  "  As  we 
stated  on  the  16th,  the  firsts  of  your  drafts,  which  Glyn  &  Co.  returned  to  us,  were  im- 
mediately cancelled,  and  it  woula  hardly  do,  therefore,  to  re-issue  them  in  their  present 
state ;  but  we  have  to-day  written  to  Glyn  &  Co.,  explaining  this,  and  requesting  them  to 
refer  the  holders  of  the  seconds  to  us  when  they  are  presented  to  them.*'  On  the  21st,  22d, 
and  23d  of  December,  A.  8.  issaed  what  purported  to  be  seconds  to  intermediate  indorsees, 
from  whom  the  plaintiff  afterwards  received  them  for  value  in  due  course  of  business,  the 
said  intermediate  indorsees  having  no  knowledge  of  the  correspondence,  except  that  A.  S. 
represented  to  them  that  the  firsts  had  been  accepted :  ^- 

• 

i2e/(/,  in  an  action  by  the  holders  a^inst  Messrs.  D.  &  Co.,  that  the  acceptances  were  can- 
celled by  the  letter  of  the  4th  of  December,  being  acted  npon  according  to  the  intention 
of  the  drawer,  and  that  the  subsequent  indorsements  of  the  new  seconds  to  the  plaintiff 
conferred  no  right  against  Messrs.  D.  9k,  Co. 

Qaare^  whether  the  letter  of  the  18th  of  December  amounted  to  a  fresh  acceptance ;  but  held, 
that  if  it  did,  the  defendants  having  pleaded  the  facts  as  above  stated,  such  fresh  accept- 
ance should  have  been  new  assigned. 

Assumpsit  upon  six  foreign  bills  of  exchange.  The  first  connt 
alleged  that  one  A.  Shiras,  at  Trieste,  made  his  bill  in  two  parts, 
directed  to  the  defendants,  and  by  the  first  directed  them  to  pay  450/. 
at  three  months  to  the  drawer's  order,  second  unpaid,  and  by  the 

1  20  Law  J.  Rep.  (n.  s.)  Exch.  278, 
39* 
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second  directed,  the  first  not  paid,  &c.,  (setting  out  the  second ;)  that  the 
defendants  accepted  the  said  bill ;  that  A.  Shiras  indorsed  the  said 
second  part  to  a  certain  company,  and  that  the  said  company  indorsed 
the  said  second  part  to  Luzzatto  So  Co.,  who  indorsed  it  to  the  plaiu- 
tifT.  There  were  five  other  counts  upon  similar  bilb,  stating  various 
intermediate  indorsements,  and  a  count  upon  an  account  stated* 

The  material  plea  was  the  sixth,  which  was  pleaded  to  the  second 
count,  and  alleged  that  the  defendants  accepted  the  said  bill  by  and 
in  writing  upon  the  said  first  part,  which  is  the  acceptance  in  the 
second  count  mentioned ;  that  at  the  request  of  Shiras  they  transmit- 
ted the  said  first  part,  with  the  said  acceptance  written  upon  it,  to 
certain  bankers  trading  under  the  firm  of  "  Glyn  &  Co.,"  to  be  held 
by  the  said  bankers,  at  the  disposal  of  the  holders  of  the  said  second 
part^  that  after  the  said  acceptance,  and  whilst  the  said  first  part  was 
still  at  Messrs.  Glyn's,  and  before  the  defendants  had  notice  of  any 
of  the  said  indorsements,  and  before  any  of  the  indorsements  of  the 
said  part,  and  before  the  said  second  part  had  been  circulated,  nego- 
tiated, or  published,  Shiras,  for  the  purpose  and  with  the  intent  of 
causing  the  said  acceptances  to  be  cancelled,  directed  Messrs.  Glyn 
to  return  the  said  firsts  to  the  defendants,  and  requested  and  directed 
the  defendants  to  withdraw  the  same  from  Messrs.  Glyn,  and  to  cancel 
their  said  acceptance,  of  all  which  premises  the  said  Shiras  and  the 
plaintiff  before  and  at  the  time  of  the  said  indorsements  had  notice;  and 
the  defendants  afterwards  and  before  any  of  the  said  indorsements, 
and  before  they  had  notice  of  the  said  indorsenients,  or  any  of  them, 
and  before  the  said  second  part  was  circulated,  negotiated,  or  pub- 
lished, assented  and  agreed  to  the  said  direction  and  request  of  Shiras; 
and  before  any  of  the  said  indorsements,  and  before  the  defendants 
had  notice  of  any  of  the  said  indorsemente,  and  before  the  said  sec- 
ond part  had  been  circulated,  negotiated,  or  published,  it  was  mutually 
agreed  between  Shiras  and  the  defendants  that  the  said  acceptance 
should  be  withdrawn  and  cancelled  by  the  defendants  in  manner 
aforesaid,  and  should  be  and  be  deemed  and  taken  to  be  null  and  void 
and  of  no  force  or  effect  whatsoever,  and  thereupon,  in  pursuance  of 
the  said  agreement,  and  at  the  said  request  and  desire  of  Shiras,  and 
before  any  of  the  said  indorsements,  and  before  the  defendants  had 
notice  of  any  of  the  said  indorsements,  and  before  the .  said  second 
part  had  been  circulated,  negotiated,  or  published,  Messrs.  Glyn,  in 
pursuance  of  the  said  durections,  sent  and  transmitted  to  the  defend- 
ants, and  the  defendants  obteined  and  withdrew  from  Messrs.  Glyn 
the  said  first  part  of  the  defendants'  said  acceptance  thereof,  and  the 
defendante  before  any  of  the  indorsements,  and  before  they  had  notice 
of  any  of  the  said  indorsements,  and  before  the  said  second  part  was 
circulated,  negotiated,  or  published,  in  pursuance  of  the  said  agreement 
and  directions,  and  at  the  request  of  Shiras  as  aforesaid,  cancelled 
their  said  acceptance.  That  the  said  acceptence  was  an  acceptance 
at  the  request  and  for  the  accommodation  of  Shuras,  and  intended  for 
an  advance  to  him,  and  that  there  never  was  value  or  consideration 
for  the  said  acceptance,  except  the  said  intended  advance,  and  by 
means  of  the  premises  and  belore  any  of  the  indorsements,  and  before 
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the  defendants  had  notice  of  any  of  the  indorsements,  and  before  the 
said  second  part  was  circulated,  negotiated,  or  published,  the  said 
acceptance  became  and  was  wholly  null  and  void,  of  all  which  prem- 
ises in  that  plea,  as  well  the  plaintiff  as  the  said  other  indorsees,  at 
the  time  of  the  ^  said  respective  indorsements,  then  had  notice,  and 
then  took  the  said  bill,  without  value  or  consideration,  and  after  the 
same  was  due.     Verification. 

The  seventh  plea  was  somewhat  similar,  but  no  particular  question 
arose  upon  it  There  were  plfeas  to  the  counts  upon  the  other  bills 
corresponding  to  the  sixth  and  seventh ;  to  all  of  which  the  plaintiff 
replied  de  injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  after  Hilary  term, 
1847,  a  verdict  was  taken  for  the  plaintiff  upon  some  of  the  issues, 
and  for  the  defendants  upon  others,  subject  to  the  opinion  of  the  court 
upon  a  case,  the  facts  of  which,  so  far  as  they  are  material,  are  so 
fully  stated  in  the  judgment  as  to  render  a  more  detailed  report 
unnecessary. 

The  case  was  argued  ^  by 

CrotvdeTj  for  the  plaintiff;  and 

Cromptonj  (with  whom  was  Ellis,)  for  the  defendants.  The  follow- 
ing cases  were  cited :  Pierson  v.  Dunlop,  Cowp.  571.  Mason  v.  Hunt, 
Dough  297.  Clarke  v.  Cbck,  4  East,  57.  Wi/nne  v.  Raikes,  5  Ibid.  614. 
Grant  v.  Hunt,  1  Com.  B.  Rep.  45 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P. 
106.  Fairlie  v.  Herring,  3  Bing.  N.  C.  625.  Sweeting'  v.  Halse,  9  B. 
&  C.  365 ;  s.  c.  7  Law  J.  Rep.  K.  B.  258.  Rees  v.  Warwick^  2  B.  & 
Aid.  113 ;  and  The  Bank  of  Ireland  v.  Archer^  11  Mee.  &.  W.  383 ; 

8.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  353.  ^         ,        . 

^       '  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  assumpsit  upon  six  foreign  bills 
of  exchange.  The  bills  of  exchange  were  all  drawn  by  one  Alexander 
Bhiras  on  the  defendants  in  the  month  of  November,  1841,  for  various 
sums,  from  300^.  up  to  835^  There  was  also  a  count  upon  an  account 
stated.  As  to  the  first  bill,  the  defendants  pleaded  payment  into  court 
of  the  full  amount  of  that  bill,  together  with  interest,  which  the  plain- 
tiff accepted.  There  were  thirty-eight  other  pleas  to  the  different 
counts  of  the  declaration  denying  the  drawing,  the  acceptance,  and 
the  indorsement  of  the  bills  respectively.  The  sixth  plea,  which  is  a 
plea  to  the  second  count,  was,  in  substance,  that,  before  the  circulation 
of  the  bill  of  exchange  in  that  count  mentioned,  it  was  agreed  between 
the  drawer  and  acceptor  that  the  bill  of  exchange  should  be  cancelled, 
and  that  Glyn  &  Co.,  who  held  the  part  of  the  bill  for  the  drawer, 
should  return  it  to  the  acceptor  for  the  purpose  of  being  cancelled, 
and  thereupon  the  accepted  part  was  returned  and  cancelled,  and  the 
bill  became  wholly  void.     A  similar  defence  was  somewhat  differently 

»■   ■ I  I  T-  II-  .^^^^ 

1  Janaary  17,  before  Pollock,  C.  B.,  Parke,  Alders  on,  and  Martin,  BB. 
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but  more  specially  stated  in  the  seventh  plea,  but  no  evidence  of  this 
plea  was  given.  The  twelfth  and  thirteenth  pleas  were  sinnilar  pleas 
to  the  third  bill ;  the  eighteenth  and  nineteenth  to  the  fourth  bill ;  the 
twenty-fifth  and  twenty-sixth  pleas  to  the  fifth  bill ;  and  the  thirty- 
second  and  thirty-third  to  the  sixth  bill.  There  were  also  some  pleas 
of  set-off,  and  a  special  plea  of  payment,  (the  thirty-sixth,  thirty- 
seventh,  and  thirty-eighth  pleaded  to  the  fifth  bill,)  which  it  is  not 
necessary  farther  to  advert  to.  The  replication  to  the  sixth,  seventh, 
twelfth,  and  other  pleas  above  particularized  was  de  injuricL, 

It  was  admitted  the  plaintiff  was  answered  as  to  the  fifth  bill,  and 
the  material  question  in  the  cause  arose  upon  the  several  pleas  before 
mentioned  to  each  of  the  other  bills ;  it  is,  in  effect-,  the  same  as  to  alL 
The  case  states  that  in  the  year  1841,  Alexander  Shiras,  the  drawer 
of  the  bills  in  question,  carried  on  business  as  a  merchant  at  Trieste, 
partly  on  his  own  account,  and  partly  as  the  agent  and  correspondent 
of  Messrs.  Dennistoun,  of  Liverpool  and  Glasgow,  the  defendants, 
with  whom  he  was  engaged  in  large  mercantile  transactions,  and  he 
was  in  the  habit  of  making  remittances  to  them  from  time  to  time, 
and  of  drawing  on  them  for  large  amounts.  The  bills  in  the  declara- 
tion were  part  of  a  series  of  bills  which  Shiras  drew  upon  the  defend- 
ants at  the  latter  end  of  1841.  At  the  time  of  drawing  these  billij  the 
defendants  were  in  advance  to  Shiras  to  the  amount  of  upwards  of 
30,000/.,  and  had  no  funds  in  their  hands  to  meet  the  said  bills  in  the 
declaration  mentioned.  The  first  parts  of  these  series  of  bills  were 
remitted  by  the  drawer  to  the  defendants  for  acceptance,  with  direc- 
tions to  send  them  to  Messrs  Glyn  &  Co.,  in  London,  the  defendants' 
bankers,  to  be  held  by  them  at  the  disposition  of  the  holders  of  the 
seconds ;  the  seconds  were  negotiated  at  Trieste,  Paris,  or  elsewhere, 
and,  for  the  greater  facility  of  negotiation  and  convenience  of  the 
holder,  they  were  addressed  at  the  foot  to  Messrs.  Dennistoun,  payable 
in  London,  the  firsts  with  Messrs.  Glyn  &  Co.  The  bills  purporting 
to  be  the  second  parts,  on  which  the  action  was  brought,  were  nego- 
tiated by  Shiras  with  Arnstein  &  Eskeles,  of  Vienna,  and  others,  with 
Messrs.  Luzzatto,  merchants  at  Trieste,  and  another  with  an  insurance 
company  at  Trieste.  Each  of  these  bills  was  indorsed  to  the  above 
parties  by  Shiras  for  value  received  by  him.  At  the  time  of  the  nego- 
tiation of  them,  Shiras  represented  to  each  of  the  above  parties  that 
the  first  part  had  been  already  accepted  by  the  defendants,  and  each 
of  the  above  parties  took  the  above  bills  as  the  seconds  of  bills  of 
which  the  firsts  had  been  remitted  to  England  for  acceptance.  The 
defendants,  by  letter  of  the  3d  and  8th  of  December,  addressed  to 
Shiras,  announced  that  they  had  honored  all  the  drafts  that  came  to 
hand,  and  that  they  should  honor  the  others  which  might  be  presented, 
and  a  memorandum  of  acceptance  was  written  across  them,  and  they 
were  transmitted  to  Glyn  &  Co.  to  be  held  at  the  disposition  of  the 
holders  of  the  seconds.  The  seconds  in  some  of  the  counts  men- 
tioned were  indorsed  by  Shiras  on  the  21st  of  December,  others  upon 
the  .22d  and  23d  of  December,  to  the  intermediate  indorsees  men- 
tioned, who  had  no  knowledge  of  the  correspondence  beyond  the 
representation  of  Shiras  that  the  first  parts  of  the  bills  had  been 
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accepted,  and  the  bills  were  afterwards  indorsed  as  mentioned  in  the 
declaration.  At  the  time  of  remitting  the  firsts  to  the  defendants, 
Shiras  had  remitted  the  seconds  to  Foulds  &  Co.,  of  Paris,  indorsed 
to  them  for  the  purpose  of  discount  These  seconds  were  returned 
by  Foulds  &  Cc^,  who  did  not  discount  them ;  some  were  received  by 
Shiras  on  the  8th  of  December  and  some  on  the  13th  of  December, 
and  were  cancelled  by  Shiras  before  he  negotiated  the  seconds,  which 
were  so  indorsed  as  before  mentioned  to  the  plaintiff.  On  the  4th  of 
December,  Shiras  wrote  the  following  letters,  one  to  Messrs.  Glyn  &  Co., 
the  other  to  the  defendants ;  that  to  Messrs.  Glyn  was  as  follows:  — 

**  Trieste,  December  4,  1841. 

"  Gentlemen,  — I  beg  you  will  upon  the  receipt  of  this  hand  to  Messrs, 
Dennistoun  &  Co.,  of  Liverpool,  all  the  firsts  of  exchange  in  your 
hands  drawn  by  me  on  the  said  gentlemen,  and  handed  by  them  to 
you  to  be  held  at  the  disposition  of  the  seconds." 

That  to  the  defendants  was  as  follows :— * 

^'  Since  addressing  you,  there  has  been  no  change  in  business.  The 
parties  to  whom  I  sent  seconds  of  my  drafts  on  you  to  your  own  or- 
der Inform  me  that  they  will  not  negotiate  more  of  them,  and  I  have 
merely  to  request  that  you  will  instruct  Messrs.  Glyn  &  Co.  to  return 
all  firsts  drawn  by  me  which  may  remain  uncalled  for  in  the  hands  of 
the  said  bankers."  ^    ^ 

On  the  day  of  the  date  of  this  letter,  or  the  day  previously,  Shiras 
received  intelligence  that  Messrs.  Foulds  &  Co.  hac^  refused  his  bills. 
On  the  7th  of  December,  Shiras  again  addressed  the  defendants  as 
follows :  — 

"  Learning  that  the  parties  to  whom  I  have  indorsed  several 
of  my  drafts  on  you  were  much  committed  with  Rogers  &  Co.,  of 
Havre,  and  Bacquerre,  of  Bordeaux,  as  a  measure  of  precaution  I 
wrote  last  post  to  Glyn  &  Co.  to  return  you  immediately  all  bills  in 
their  hands  which  remained  uncalled  for ;  knowing  to-day  that  my 
fears  were  groundless,  I  address  Messrs.  Glyn  &  Co.  to  annul  those 
instructions,  and  should  they  have  returned  you  any  of  your  ac- 
ceptances,  kindly  replace  them  in  their  hands  to  be  held  at  the  dispo- 
sition of  the  seconds." 

Messrs.  Glyn  &  Co.  received  the  letter  of  Shiras  on  the  15th  of 
December,  and,  in  pursuance  of  it,  upon  that  day  remitted  to  the 
defendant  the  bills  in  question;  they  were  received  by  the  de- 
fendants at  Liverpool  on  the  16th  of  December,  and  on  the  same 
day  they  received  the  above  letter  from  Shiras,  dated  the  4th  of 
December,  1841.  On  the  same  16th  of  December,  the  defendants 
wrote  to  Messrs.  Glyn,  acknowledging  the  receipt  of  the  bills,  and 
informing  them  of  the  cancellation.  On  the  18th  of  December  they 
recfeived  Shiras's  letter  of  the  7th  of  December  as  above  set  out,  and 
replied  to  it  upon  the  18th,  as  follows :  — 
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"  We  have  to-day  received  your  favor  of  the  7th  instant  As  wb 
stated  on  the  16th,  the  firsts  of  your  drafts  which  Glyn  &  Co.  returned 
to  us  were  immediately  canceUed,  and  it  would  hardly  do,  therefore, 
to  re-issue  them  in  their  present  state ;  but  we  have  to-day  written 
to  Glyn  &  Co.  explaining  this,  and  requesting  them  to  refer  the  holders 
of  the  seconds  to  us  when  they  are  presented  to  them.  In  no  instance 
but  that  of  Baring,  Brothers,  &  Co.  have  the  holders  of  seconds  pro- 
tested them  on  presentation  to  Glyn  &  Qo.  and  not  finding  the  fiists 
there,  so  that  we  hope  that  no  additional  expense  may  be  incurred 
from  the  cancelling  the  firsts." 

On  the  argument  before  us  it  was  contended,  on  the  part  of  the 
plaintiff,  that  the  defendants  had  accepted  the  bills  of  exchange,  as 
undoubtedly  they  had,  and  that  the  facts  which  were  stated  did  not 
justify  the  finding  of  the  jury  that  the  acceptances  were  afterwards 
cancelled,  for  that  it  was  agreed,  first,  that  the  letter  of  the  4th  of 
December  did  not  authorize  the  defendants  to  cancel  their  accept- 
ances, which  they  did  on  the  16th  of  December;  and  that,  although 
they  did  cancel  the  acceptances  on  the  face  of  the  bills,  they  did  noti 
and  could  not,  cancel  the  acceptances  by  the  letters  of  the  3d  and 
8th  of  December,  which  were  in  themselves  a  complete  acceptance. 
Secondly,  it  was  contended  that  the  acceptances  could  not  be  re- 
voked with  respect  to  the  plaintiffs,  who  were  holders  for  value  and 
without  notice ;  and,  thirdly,  that  the  letter  of  the  18th  of  December, 
above  mentioned,  was  a  new  acceptance,  and  that  that  acceptance 
had  never  been  revoked.  We  are  of  opinion  that  the  finding  of  the 
jury,  that  the  two  letters  of  the  4th  of  December,  1841,  were  sent  by 
the  drawer  for  th*  purpose  of  the  acceptances  being  cancelled  by  the 
defendants,  was  fully  warranted  by  the  evidence.  We  have  no  doubt 
on  the  meaning  of  those  letters  that  the  acceptances  should  be  can- 
celled, and  they  having  been  so  cancelled,  the  obligation  of  the  ac- 
ceptors and  the  bills  themselves  were  put  an  end  to  with  respect  to 
Shiras  and  all  persons  claiming  subsequently  under  him.  As  to  any 
persons  who  might  have  acquired  an  interest  before  that  cancellation 
by  becoming  the  owners  of  the  then  existing  seconds,  the  act  of  the 
defendants  and  Shims  in  putting  an  end  to  the  acceptances  would 
have  no  effect ;  but  neither  Foulds  &  Co.  nor  any  other  person  then 
had  any  interest  in  those  bills,  and  it  was  perfectly  competent  for  the 
defendants  and  Shiras  to  put  an  end  to  the  obligation  which  the 
defendants  had  contracted  by  their  acceptances.  The  letter  of  the 
4th  of  December  refers  only  to  the  firsts  of  the  bills,  and  by  implica- 
tion directs  the  acceptances  on  the  face  of  them  to  be  cancelled,  and 
does  not  refer  to  the  letters  of  the  3d  and  the  8th,  which  could  not 
possibly  be  known  to  the  writer;  but  these  letters,  as  was  contended 
on  behalf  of  the  defendants,  are  rather  the  narrative  of  the  previous 
acceptances  than  the  acceptances  themselves ;  and  the  cancellation 
of  the  acceptances  on  the  bills  to  which  they  refer  put  an  end  to  the 
obligation  as  between  Shiras  and  the  defendants  altogether.  With 
respect  to  the  suggestion  on  the  part  of  the  plaintiff,  that  the  bills 
were  again  accepted  by  the  letter  of  the  18th  of  Deceniber,  it  is  suflS- 
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cient  to  say  that  the  original  acceptances  being  answered  by  the  sixth 
plea,  it  is  not  competent  to  the  plaintiff  to  resort  to  a  second  ac- 
ceptance without  a  new  assignment,  which  would  give  to  the 
defendants  an  opportunity  of  presenting  any  defence  they  might 
have  to  such  second  acceptance.  We  much  doubt  whether  the 
letter  of  the  18th  of  December  was  written  under  such  ar*full  com- 
munication of  all  the  facts  of  the  case  as  would  have  rendered  it 
available  as  an  acceptance  y  but,  whether  that  be  so  or  not,  the  ques- 
tion cannot  be  raised  upon  the  pleadings  in  their  present  ^shape,  as 
the  only  acceptance  stated  in  the  declaration  is  one  averred  in  the 
pleas,  and  proved  by  the  evidence,  and  found  by  the  jury  to  have 
been  cancelled.  Nor  is  it  necessary  to  say  whether,  if  the  letter  had 
so  operated,  the  drawing  of  the  new  seconds  by  Shiras,  and  the 
indorsement  to.  the  plaintiff  of  those  seconds,  would  have  given  a 
valid  title  to  sue.  Our  judgment,  therefore,  is,  that  the  verdict  be 
entered  for  the  defendants  upon  the  sixth  plea,  and  the  similar  pleas 
to  the  other  counts.  Judgment  accordingly. 


Sharp  v.  Eveleigh.^ 

Trinity  Vacation,  Joljr  16,  1851. 

Arbitration —  Certificate  for  Costs  — 13  4*  14  VicL  c,  61,  s,  12,  13, 
( County  Courts  Extension  Act)  —  Judge  at  Nisi  Prius  —  Judge  at 
Chambers. 

The  court/or  a  judge  at  chambers,  has  the  power  of  certifying  to  give  costs,  under  the  1 3th 
section  of  the  13  &  14  Vict.  c.  61,  (the  County  Courts  Extension  Act,)  not  withstanding 
the  power  of  certifying  as  a  judge  at  nisi  priua  to  give  costs,  under  the  12th  section  of  that 
act,  has,  by  an  order  of  reference,  been  ^ven  to  an  arbitrator,  who  has  failed  to  certify ; 
tj^e  certificate  under  the  13th  section  being  one  which  a  judge  at  chambers  or  the  court 
has  power  to  give,  and  different  from  that  wliich  a  judge  at  nmprius  is  empowered  to 
give  under  the  12th  section. 

Covenant  by  the  plaintiff,  a  tenant,  against  the  defendant,  his 
landlord,  for  the  non-repair  of  premises  demised.  The  first  breach 
alleged  a  pulling  down  of  a  stable,  &c. ;  the  second  alleged  an 
omission  on  jthe  part  of  the  defendant  to  repair  other  parts  of  the 
pjemises. 

The  defendant  traversed  the  first  breach,  and  paid  20/.  into  court 
on  the  second  breach.  To  the  second  breach,  the  plaintiff  replied 
damages  ultra. 

At  the  trial,  before  Parke,  B.,  at  the  last  Lewes  Spring  assizes,  the 
cause  having  been  partly  heard  was  refened  to  a  barrister,  under  an 
order  of  71m  prius^  which  gave  him  the  same  power  of  certifying  as 
a  judge  at  nisi  prius.  The  arbitrator,  as  to  the  first  breach,  found  for 
the  plaintiff,  damages  Is, ;  and  on  the  second  breach  for  the  defend- 

^  20  Law  J.  Rep.  (it.  8.)  Exch.  282.    This  case  iru  decided,  on  Bummons,  by 
Pabke,  B.,  at  hia  residence. 


468  COURT  OF  EXCHEQUER,  1851. 

Sharp  V.  Eveleigfa. 

ant,  and  did  not  give  any  certificate  as  to  costs,  both  parties  having 
desired  him  not  to  do  so.  The  plaintiff  being  dissatisfied  with  the 
taxation  of  the  master,  applied  to  Parke,  B.,  to  certify  for  costs  under 
the  12th  section  of  the  13  &  14  Vict  c.  61,  the  County  Courts  Ex- 
tension Act,  or  under  the  13th  section  of  that  act.^  The  learned 
judge  refused  to  certify  under  the  13th  section ;  but  gave  a  certificate 
under  the  13th  section,  to  the  effect  that  the  action  was  brought  for 
a  cause  in  which  concurrent  jurisdiction^was  given  by  the  9  &  10 
Vict  c  95,  8.  128.  A  summons  was  afterwards  taken  out,  before 
the  same  learned  judge,  to  review  his  decision,  on  the  ground, 
amongst  others,  that  he  had  no  jurisdiction  to  grant  such  certificate. 

Horn,  for  the  defendant,  in  support  of  the  summons.  The  learned 
judge  had  no  power  to  grant  the  certificate,  inasmuch  as  by  the  order 
of  nisi  priiis  the  power  of  certifying  has  been  transferred  to  the  arbitra- 
tor. Richardson  v.  Kensit,  7  So.  N.  R  457 ;  s.  c.  13  Law  J.  Rep.  (n.  s.) 
C.  P.  17,  is  in  point  There  the  question  being  whether  the  taxa* 
tion  should  be  upon  the  reduced  scale,  the  taxation  was  adjourned  to 
enable  application  for  a  certificate  to  be  made  to  Tindal,  C.  J.,  who 
tried  the  cause.  Application  wad  accordingly  made  to  his  lordship^ 
for  such  certificate,  but  he  declined  to  give  it,  inasmuch  as  the  order 
of  nisi  prius  had  by  the  agreement  of  the  parties  transferred  the 
power  of  certifying  to  the  arbitrator.  So  in  Bury  v.  Dunn,  1  Dowl.  & 
L.  P.  C.  141 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  351,  it  was  held,  that 
where  a  cause  is  referred  to  arbitration,  and  the  order  of  reference 
gives  to  the  arbitrator  the  same  powers  as  a  judge  at  nisi  prius,  and 
the  arbitrator  refuses  to  grant  such  certificate,  the  court  will  not  inter- 
fere to  control  his  discretion. 

[Parke,  B.  The  order  of  reference  gives  the  arbitrator  the  power  of 
certifying  possessed  by  a  judge  at  nisi  prius;  that  is  to  say,  it  gives 
him  those  powers  which  are  conferred  by  the  12th  section  of  the  13 
&  14  Vict  c.  61 ;  but  my  certificate  was  given  under  the  13th  sectibn, 


1  The  12th  section  enacts,  **  That  if  the  plaintiff  shall,  in  any  such  action  as  aforesaid, 
recover  a  sum  less  than  the  sum  in  that  behalf  hereinbefore  mentioned,  bv  verdict,  and 
the.  jadge,  or  other  presiding  officer,  before  whom  such  verdict  shall  be  obtained,  shall 
certify  on  the  back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the  cause  of 
action  was  one  for  which  a  plaint  could  not  have  been  entered  in  any  sych  county  cooit 
as  aforesaid,  or  that  it  appeared  to  him  at  the  trial  that  there  was  a  sufficient  reason 
for  bringing  the  said  action  in  the  court  in  wfarich  the  said  action  was  brought,  tne 
plaintin  in  such  case  shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  this  act  had  not  been  passed." 

The  13th  section  enacts,  ''That  if  in  any  such  action,  whether  there  be  a  verdict  in 
such  action  or  not,  the  plaintiff  shall  make  it  Appear  to  the  satisfaction  of  the  court  in 
which  such  action  was  brought,  or  to  the  satisfaction  of  a  jud^e  at  chambers,  upon 
summons,  that  the  said  action  was  brought  for  a  cause  in  which  concurrent  jurisdic- 
tion is  given  to  the  superior  courts  by  the  l^th  section  of  the  said-recited  act,  9  &  10 
Vict  c.  95,  or  for  which  no  plaint  could  have  been  entered  in  any  such  county  court,  or 
that  the  said  cause  was  removed  from  a  county  court  by  ctrtiorari,  then,  and  in  any  of 
such  cases,  the  court  in  which  the  said  action  is  brought,  or  the  said  judge  at  chamben, 
may  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs,  and 
thereupon  the  plaintiff  shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  this  act  had  not  been  passed." 
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and  was  to  the  effect  that  there  was  a  '<  concrmrent  jurisdiction  "  with 
reference  to  the  cause  in  question.  That  is  a  certificate  which  a  judge 
at  chambers  or  the  court  has  authority  to  give,  and  is  different  from 
the  certificate  which  a  judge  at  nisiprius  is  empowered  by  the  12th 
section  to  give.  A.  judge  at  tiisipritts  is  not  authorized  by  the  12th 
section  to  certify  that  there  was  any  "  concurrent  jurisdiction."] 

The  power  of  certifying  under  both  sections  is  substantially  the 
same.  For  instance,  both  th^  judge  at  nisiprius  and  the  judge  at 
chambers  have  the  power  of  certii'ying  that  there  was  a  reason  for 
bringing  the  action  in  the  superior  court,  and  the  difference  between 
the  certificates  in.  the  two  sections  is  merely  a  difference  of  form,  for 
the  effect  of  each  certificate  is  to  give  the  plaintiff  his  costs.  If  the 
judge  at  chambers  has  the  power  of  certifying  under  the  13th  section, 
this  anomaly  may  occur,  that  if  an  arbitrator,  acting  under  the  12th 
section,  refuses  a  certificate,  a  judge  will  have  the  power  of  reviewing 
and  of  reversing  his  decision  by  certifying  under  the  13th  section. 

HawkinSj  contra,  was  not  called  upon. 

Parke,  B.  I  see  no  ground  for  rescinding  my  order.  The  power 
of  the  judge  at  chambers  or  the  court  of  certifying  under  the  13th 
section  of  the  County  Courts  Extension  Act  is  very  different  from  the 
power  of  the  judge  at  tiisipritLS.  The  summons  must  be  dismissed, 
and  with  costs.  Summons  dismissed,  tvUh  costs.^ 


Oates  v,  Hudson.* 

Easter  Tenn,  April  24,  1851. 

Money  had  and  received  —  Duress  of  Goods  —  Nonrvoluntary 

Payment.  • 

Deeds  of  the  plaintiff  were  placed  by  A.  in  the  hands  of  the  defendant,  her  attorney,  and, 
upon  application,  A.  declined  to  give  any  information  abont  them,  nnless  npon  payment 
01  a  snm  of  money  which  she  claimed  to  be  due  to  her  from  the  person  who  had  devised 
to  the  plaintiff  *s  wife  the  property  to  which  the  deeds  related,  ana  ultimately  referred  the 
plaintiff  to  the  defendant  Ue  also  refused  to  give  them  up,  and  the  plaintiff,  in  order  to 
obtain  them,  paid  the  amount  claimed,  saying  at  the  same  time  to  the  defendant,  **  You 
8h^  hear  of  this  again :  *'  — 

JSdd^  that  this  was  not  a  voluntary  pa3rment,  and  that  the  amount  so  paid  was  recoverable 
in  an  action  for  money  had  and  received. 

Assumpsit  for  money  had  and  received. 

Plea —  Non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the  York  Spring  assizes,  it 


1  This  case  shows  that  parties  consentiog  to  an  order  of  reference  coptaining  the 
usual  clause  giving  the  arbitrator  the  power  of  certifying  as  a  judge  at  nigiprius  ought 
in  prudence,  also,  to  give  him  the  nower  of  certifying  as  a  judge  at  chambers. 

S  20  Law  J.  Rep.  (n.  s.)  Ezch.  284. 
VOL.  V.  40 
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appeared  that  a  Mrs.  Dungworth,  being  possessed  of  certaia  (reehokl 
property,  made  a  will,  devising  it  to  the  plaintiff's  wife^  then  a  minor. 
Mrs.  Dungworth  had  previously  made  a  will  in  favor  of  a  Mrs.  Hud- 
son, and,  after  she  bad  made  the  will  in  favor  of  the  plaintiff's  wife, 
she  had  put  into  Mrs.  Hudson's  possession  the  title  deeds  of  her 
property,  telling  her  to  keep  them,  as  she  should  destroy  her  last  will, 
and  leave  her  property  to  her.  In  consequence  of  this  assurance, 
Mrs.  Hudson  allowed  Mrs.  Dungworth  to  reside  with  her,  until  her 
death  in  1835,  and  then  paid  all  the  expenses  of  medical  attendance 
and  of  the  funeral.  It  was  then  discovered  that  the  will  in  favor  of 
the  plaintiff's  wife  was  the  only  will  in  existence.  The  executors  of 
Mrs.  Dungworth  received  the  rents  of  the  land  during  the  minority 
of  the  devisee,  but  the  deeds  were  retained  by  the  defendant,  and  the 
expenses  of  the  funeral,  &c.,  were  not  repaid  by  her.  The  plaintiff 
having  married  the  devisee  under  Mrs.  Dungworth's  will,  inquiries 
were  made  of  Mrs.  Hudson  for  information  as  to  the  deeds.  She  re- 
fused to  give  any  until  payment  of  79/.,  which  was  afterwards  reduced 
to  63/. ;  and  she  ultimately  referred  the  plaintiff  to  the  defendant, 
who  was  her  nephew  and  an  attorney,  as  her  legal  adviser.  The 
plaintiff  then  called  upon  the  defendant,  and  asked  him  to  give  up 
the  deeds,  which  he  refused  to  do,  except  upon  payment  of  63£, 
the  amount  of  the  expenses  incurred  on  Mrs.  Dungworth's  account 
The  plaintiff  was  at  first  unwilling  to  pay  this  amount,  but  subse- 

auently  did  pay  it,  and  obtained  the  deeds,  saying  at  the  time  to  the 
efendant,  ^<  You  shall  hear  of  this  again."  The  defendant  afterwards 
paid  the  amount  to  Mrs.  Hudson.  The  jury,  under  the  direction  of 
his  lordship,  found  a  verdict  for  the  plaintiffl 

Walson  now  moved  for  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction. The  payment  was  made  by  the  plaintiff  voluntarily, 
and  with  a  full  knowledge  of  the  facts.  There  had  been  a  previous 
negotiation  with  M«.  Hudson,  and  the  defendant  only  acted  as  her 
attorney.  The  action  should  have  been  brought  against  her,  and  not 
against  the  d^endant,  who  acted  as  a  mere  agent 

[Martin^  B.,  referred  to  Shaw  v.  Woodcock^  7  B.  &  C.  73 ;  s.  c.  5 
Law  J.  Rep.  K.  B.  294.] 

Parke,  B.  If  the  money  had  been  paid  voluntarily  to  satisfy  the 
claim  for  the  expenses  which  Mrs.  Hudson  had  incurred,  then  the  action 
would  not  have  been  maintainable,  but,  in  fact,  it  was  paid  to  obtain 
the  deeds.  In  AUee  v.  Backhouse^  3  Mee.  &  W.  633 ;  s.  c,  7  Law  X 
Rep.  (n.  s.)  Exch.  234,  the  law  was  properly  laid  down,  that,  in  order 
to  avoid  a  contract  by  reason  of  duress,  there  must  be  duress  of  a 
man's  person,  not  of  his  goods  ;  but  that  where  a  sum  of  money  is 
paid  simply  for  obtaining  possession  of  goods  which  are  wrongfully 
withheld,  that  money  can  be  recovered  back,  for  it  is  not  a  voluntary 
payment  Then  it  is  said  that  the  defendant  received  it  only  as  agent, 
but  the  present  case  is  within  the  principle  laid  down  in  Astky  v. 
Reynolds^  2  Str.  916,  and  Snowdon  v.  Davis^  1  Taunt  359.    The 
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money  was  not  paid  for  the  purposes  of  being  handed  over  to  Mrs. 
Hudson,  but  to  obtain  the  deeds. 

Pollock^  C.  B.,  Flatt  and  Martin,  BB.,  concurred. 

Rule  refused.^ 


Wood  v.  Rowclifpe.^ 

Easter  Term,  May  12,  1851. 

Bill  of  Sale  —  InveiUory  of  Goods  —  Falsa  Demanstraiio. 

A  bill  of  sale,  purported  to  assign  to  G.  R.  "  all  the  household  goods  and  famttnre  of  erery 
kind  and  description  whatsoever  in  the  honse  No.  2  Meadow  Place,  more  particularly 
mentioned  and  set  forth  in  an  inventory  or  schedule  of  even  date,  and  eiven  up  to  the 
said  G.  R.  on  the  execution  thereof."  At  the  time  of  the  execution  of  the  oill  of  sale,  one 
chflir  was  delivered  to  G.  R.  in  the  name  of  the  whole  of  the  said  goods  and  furniture. 
The  inventory  did  not  specify  all  the  goods  and  furniture  in  the  house :  — 

Held,  that  the  bill  of  sale  only  operated  as  an  assignment  of  the  goods  and  furniture  sped* 
fied  in  the  inventory. 

Trover  for  goods  and  household  furniture. 

Pleas  —  First,  not  guilty ;  second,  not  possessed ;  third,  leave  and 
licehse.' 

At  the  trial,  before  Pollock,  C.  B.,  at  Ouildhall,  at  the  sittings  after 
Trinity  term,  1850,  it  appeared  that  the  plaintiff  claimed  under  a  bill 
of  sale  from1;he  sheriff  ot  Surrey,  by  which  all  the  goods  seized  under 
an  execution  against  one  Alfred  Knight,  and  in  the  schedule  or  inven- 
tory particularly  mentioned,  were  assigned  to  the  plaintiff.  The 
schedule  specified  all  the  goods  and  mrniture  now  claimed.  The 
goods  and  furniture  remained  at  the  house  of  Alfred  Knight,  No.  2 

1  That  money  paid  to  recover  one's  prop-  case,  the  payment  nullifies  the  protest 
erty  or  person  from  an  illegal  detention  or  FUdwood  v.  City  of  New  York^  2  Sand- 
imprisonment  may  be  recovered  back  in  ford's  Sup.  Ct  II.  475.  (1849.)  And  a 
an  action  of  assumpsit  for  money  had  and  payment  is  not  to  be  regarded  as  compnl- 
received,  see  Cary  v.  Prentice^  1  Root,  sory,  so  as  to  entitle  the  payer  to  recover 
91.  (1789.)  Chase  v.  Dtoinal^  7  Greenleaf,  back  the  amount,  unless  to  emancipate  his 
134.  (1830.)  Richardson  v.  Duruan^  3  person  or  property  from  an  actual  and 
New  Hampshire,  508.  (1826.)  Ripley  v.  existing  duress  imposed  by  the  party  to 
Celstorij  9  Johnson,  201.  (1812.)  Severance  whom  such  payment  is  made.  Mayor  of 
V.  KimbaU,  8  New  Hampshire,  386.  (1836.)  Baltimore  v.  Lefferman,  4  Gill,  425.  (184a) 
Alston  v.  Durant,  2  Strobhart,  257.  (1847.)  And  see  Colwell  v,  Peden,  3  Watts,  327. 
i;«u)«v.5ii«r«i«)ii«,  10  Peters,  1.38.^1836.)  (1&34.) 

But  where  a  party,  without  any  legal  com-        In  Fleetwood  v.  City  of  New  York,  cited 

pulsion  or  duress  of  goods,  yields  to  the  above,  it  was  held  that  tne  cases  respecting 

assertion  of  an  adverse  claim,  by  paying  the  duress  of  personal  property,  iq  which 

the  amount,  he  cannot  detract  from  the  it  has  been  held  that  payments  made  for  its 

efiect  of  such  concessions  by  protesting  relief  are  not  voluntary,  and  may  be  re- 

against  the  legality  of  the  claim.   In  such  covered  back,  do  not  apply  to  real  estate. 

9  20  Law  J.  Rep.  (if.  g.)  Exch.  285. 

3  There  were  other  special  pleas,  and  further  complicated  facts,  upon  which  several 
questions  of  law  arose  at  the  trial,  and  were  discussed  upon  the  motion  for  a  new  trial; 
but  the  rule  having  been  ultimately  made  absolute  generally,  and  without  any  judg- 
ment upon  the  specific  points,  the  present  report  is  confined  to  the  one  point  whica 
was  disposed  of  daring  the  argument 
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Meadow  Place,  Soatb  Lambeth,  bat  the  plaintiff  put  a  Miss  Wrigbt 
into  possession,  Alfred  Knight  still  continuing  to  reside  there.  It  ap- 
peared further,  that,  while  in  possession,  Miss  Wright  executed  a  bill 
of  sale  to  the  defendant,  by  which,  after  reciting  that  the  defendant 
had  advanced  to  her  the  sum  of  355/.,  she  conveyed  to  him  ^  all  the 
household  goods  and  furniture  of  every  kind  and  description  whatso- 
ever in  the  said  house.  No.  2  Meadow  Place,  more  particularly  men- 
tioned and  set  forth  in  an  inventory  or  schedule  of  even  date  herewith, 
and  given  up  to  the  said  George  Rowcliffe,  on  the  execution  thereof.^' 
It  was  stated  at  the  end  of  the  deed  that  Miss  Wright  had  put  the 
defendant  into  possession  by  delivering  one  chair  in  the  name  of  the 
whole  of  the  said  goods.  All  the  goods  and  furniture,  for  the  conver- 
sion of  which  the  action  was  brought,  were  in  the  house,  but  some 
were  not  specified  in  the  inventory.  It  was  contended,  on  behalf  of 
the  defendant,  that,  under  all  the  circumstances,  he  was  entitled  as 
against  the  plaintiff  to  hold  the  goods  under  the  bill  of  sale  from  Miss 
Wright  To  this  it  was  objected  that,  at  any  rate,  that  bill  of  sale 
would  operate  only  as  an  assignment  of  the  goods  and  furniture  speci- 
fied in  the  inventory.  His  lordship,  in  summing  up  the  evidence, 
directed  the  jury  as  a  matter  of  law  that  all  the  goods  and  household 
furniture  in  the  house  would  pass  by  the  bill  of  sale,  whether  specified 
in  the  inventory  or  not ;  and  upon  this  direction  the  jury  adopted  the 
view  taken  of  the  evidence  by  the  counsel  for  the  defendant,  and 
found  a  verdict  for  the  defendant  upon  the  issues  of  not  possessed 
and  leave  and  license. 

In  Michaelmas  term  a  rule  nm  was  obtained  for  a  new  trial,  on  the 
ground  (inter  alia)  that  his  lordship  had  misdirected  the  jury  as  to 
tixe  effect  of  the  bill  of  sale ;  against  which 

Sir  F,  Tliesiger  and  DowdesweU  showed  cause.^  The  direction 
was  correct,  because  the  operative  words  of  the  instrument  are,  ^'  all 
the  household  goods,  &c,  of  every  kind  and  description  whatsoever 
in  the  house,"  which  must  include  every  thing  in  the  house  capahle 
of  passing  under  that  description.  The  refere^nce  to  the  inventory  is 
not  by  way  of  limitation ;  it  merely  amounts  to  a  statement  that 
some  of  the  goods  are  particularly  specified  therein.  The  words 
"  more  particularly  mentioned ''  imply  that  all  the  goods,  &c,  have 
been  assigned,  although  a  description  of  some  is  added  in  the  inven- 
tory. There  is  no  case  precisely  like  the  present ;  but  Dyer  v.  Green^ 
1  Exch.  Rep.  71 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  239,  closely  re- 
sembles it  There  a  bill  of  sale  and  schedule  were  tendered  in  evi- 
dence ;  the  bill  of  sale  assigning  "  all  the  goods,  fixtures,  household 
furniture,  plate,  china,  &c.,  in  and  about"  a  certain  house,  and  *'  the 
chief  articles  whereof  are  particularly  enumerated  and  described  in 
a  certain  schedule  hereunto  annexed."  The  schedule  was  not  annexed 
to  the  deed,  and  was  inadmissible  for  want  of  a  stamp ;  but  the  court 
held  that  the  bill  of  sale  was  admissible  in  evidence  by  itself.  Weeks 
V.  Maillardetj  14  East,  668,  which  will,  probably,  be  cited  to  support 

1  April  29  and  May  12,  before  Poixocjk,  C.  K,  Paiuqe,  Ajudersoxt,  and  Pultt,  BB. 
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the  present  rule,  was  there  distinguished  and  explained.  In  that 
case,  the  schedule  was  held  to  be  part  of  the  deed,  because  the  defend- 
ant had  bound  himself  to  deliver  ^  all  the  articles  as  per  schedule 
annezedj^  and  without  the  schedule  nothing  was  specified  or  ascer- 
tained. What  was  said  by  Rolfe,  B.,  in  Dyer  v.  Oreen,  applies  to  this 
bill  of  sale :  '<  It  does  not  become  uncertain  by  saying  that  the  arti- 
cles are  described  in  the  schedule."  So,  in  Duck  v.  BraddyU^  M'CIe. 
217,  a  deed  properly  stamped  was  admitted,  although  it  referred  to  an 
inventory  which  was  not  stamped. 

[Alderson^  B.  To  make  this  direction  right,  the  bill  of  sale  must 
be  read  as  if  it  were,  <<  of  which  some  are  more  particularly  men- 
tioned in  the  inventory.** 

Parke,  B.  The  doctrine  o{  falsa  demonstratio  was  recently  con- 
sidered by  this  court  in  Morrell  v.  Fishery  4  Exch.  Bep.  591 ;  s.  c.  19 
Law  J.  Bep.  (n.  s.)  Exch.  273.] 

The  rule,  as  laid  down  in  Plowden,  191,  is  in  favor  of  the  construc- 
tion now  contended  for,  because  the  first  part  of  the  description  is 
certain,  and  then  the  addition  of  a  circumstance  which  is  not  true 
will  not  vitiate  what  has  gone  before.  In  Roe  v.  Vernon^  5  East,  51^ 
the  first  part  of  the  description  was  vague. 

[Parke,  B.  Barton  v.  Dawes,  19  Law  J.  Bep.  (n.  s.)  C.  P.  302,  is 
an  authority  against  this  construction.  The  deed  there  conveyed 
the  messuage,  farm,  &c.,  called  Gotten  Farm,  in  the  occupation 
of  David  Brown,  and  consisting  of  the  particulars  specified  in  the 
schedule,  and  delineated  in  a  map  upon  tne  margin  ot  the  schedule, 
and  it  was  held  that  only  that  which  was  included  in  the  map  and 
schedule  passed.  Llewellyn  v.  Tlie  Earl  of  Jersey,  11  Mee.  &  W, 
183 ;  s.  c.  12  Law  J.  Bep.  (n.  s.)  Exch.  243,  was  there  cited  and  ap- 
proved of.] 

It  is  submitted  that  the  reference  to  the  inventory  is  not  a  limita- 
tion, but  a  mere  description.  The  intention  of  the  parties  was  clearly 
to  convey  the  whole,  as  shown  by  the  clause  as  to  giving  possession, 
and  this  intention  will  be  supported  by  the  court,  if  possible.  Do^  v. 
Wood,  1  B.  &  Aid.  618.  In  GoodtUle  v.  Southern,  1  M.  &  S.  299,  it 
was  held,  that  a  devise  <'  of  all  that  my  farm  called  Trogues  Farm, 
now  in  the  occupation  of  A.  C,"  was  not  necessarily  limited  to  the 
lands  of  Trogues  Farm  in  the  occupation  of  A.  C,  but  might  be 
jBhown  to  extend  to  other  lands  of  Trogues  Farm  not  in  his  occupa« 
tion.     Goodright  d.  Lamb  v.  Pears,  11  East,  58,  is  a  similar  case. 

Hvmfrey,  (with  whom  werp  Macaulay  and  Field,)  in  support  of 
the  rule.  The  bill  of  sale  only  included  the  goods  which  fulfilled  both 
descriptions,  viz.,  in  the  house  and  in  the  inventory.  The  cases  of 
Barton  v.  Dawes  and  Morrell  v.  Fisher  are  conclusive  authorities  in 
favor  of  the  plaintiff,     (They  were  then  stopped  upon  this  point) 

TTie  Court  intimated  that  Morrell  v.  Fisher  really  decided  the 
question,  and  that  nothing  passed  by  the  bill  of  sale  except  what  was 
specified  in  the  inventory.  2j^^  absolute.^ 


1  See  note,  anie,  pu  471,     * 
40* 
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Bruepord  V.  Griffin  &  Blandford.^ 

Easter  Term,  May  13,  1851. 

Practice —  Costs —  Taxation —  Several  Defendanis. 

Where  there  are  several  defendaDts  who  defend  separatelj  and  obtain  a  yerdict  genenlly, 

the  costs  of  all  need  not  be  taxed  at  the  same  time. 

Case  against  the  defendants  for  fraudulently  receiving  goods  taken 
under  a  distress. 

At  the  trial,  the  defendants,  who  appeared  by  separate  attorneys, 
obtained  the  verdict.  On  the  1st  of  December,  1850,  notice  of  taxa* 
tion  of  his  costs  was  given  by  the  defendant  Blandford,  but  when  the 
attorney  for  the  plaintiff  attended  before  the  master,  he  objected  that 
the  master  ought  not  to  tax  the  costs  in  the  absence  of  the  defendant 
Griffin.  The  taxation  was  adjourned  until  the  20th  of  December, 
when  the  plaintiff's  attorney  and  the  attorney  for  the  defendant 
Blandford  attended,  but  no  one  appeared  on  behalf  of  the  defendant 
Griffin,  to  whom  no  notice  had  been  given.  On  the  24th  of  Decem- 
ber, the  master  made  his  allocatur  for  129L  65.  6(2.,  which  was  duly 
paid  a  few  days  afterwards,  and  the  receipt  given  as  for  the  taxed 
costs  of  the  defendant  Blandford.  The  attorney  for  the  defendant 
Griffin  obtained  an  appointment  to  tax  his  costs  on  the  25tb  of  Jan« 
uary,  1851,  and  the  plaintiff's  attorney  then  objected  that  these  costs 
should  have  been  taxed  on  the  former  taxation.  The  master  over- 
ruled the  objection,  and  an  order  was  then  obtained  from  AJderson, 
B.,  to  stay  the  proceedings  on  payment  into  court  of  41/.  16s.,  to  abide 
the  judgment  of  the  court 

A  rule  had  been  granted  in  Hilary  term,  calling  on  the  defendant 
to  show  cause  why  the  taxation  as  to  Griffin's  costs  should  not  be  set 
aside,  and  the  money  paid  out  of  court ;  against  which 

Lush  now  showed  cause.  The  authority  relied  upon  to  support 
this  rule  is  Smith  v.  Campbell,  6  Bing.  637 ;  s.  c.  8  Law  J.  Rep.  C.  P. 
277,  but  that  case  is  distinguishable,  because  it  was  an  action  of  as- 
sumpsit and  not  tort.  The  circumstances  were  also  peculiar.  Cooper 
defended  separately;  the  plaintiffs  countermanded  notice  of  trial;, 
before  they  gave  a  second  notice  Cooper  became  insolvent,  and  the 
other  two  defendants  alone  appeared  to  defend  the  cause  at  the 
trial.  A  verdict  was  given  for  the  defendants  generally,  and  costs 
were  taxed  for  the  two  defendants  who  appeared  at  the  trial.  Cooper's 
attorney  declaring  that  he  would  not  be  concerned  for  him.  Judg- 
ment was  signed,  and  the  costs  paid ;  and  under  these  particular  cir- 
cumstances. Cooper  was  taken  to  have  abandoned  his  defence,  as 
his  attorney  refused  to  act  fo^  him,  and  taxation  of  his  costs  was 
refused. 

[Parke^  B.    Can  a  defendant  compel  another  defendant  to  have  his 

s  20  Law  J.  Rep.  (v.  s.)  Ezch.  287. 
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costs  taxed  ?  In  Watson  v.  Boyes^  13  Mee.  &  W.  635 ;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  Exch.  116,  where  the  defendant  had  been  paid  the  costs 
taxed  upon  the  issue  found  for  him,  a  second  taxation  of  the  costs 
of  the  plaintiff,  upon  the  issues  found  for  hira,  was  allowed.  If  one 
defendant  has  been  paid,  why  should  the  other  lose  his  costs  ?] 

The  plaintiff  and  Blandford  may  have  colluded  together,  for  no 
notice  was  given  to  Griffin ;  although  it  is  submitted  that,  even  if  no- 
tice had  been  given,  he  would  not  have  been  bound  to  attend.  The 
judgment  at  present  is  imperfect,  as  the  costs  of  the  defendant  Grif- 
fin do  not  appear.  The  detendant  Griffin  might  have  been  compelled 
to  bring  in  his  costs  for  taxation. 

M.  Smithy  in  support  of  the  rule/  There  is  nothing  to  show  that 
there  was  any  collusion,  and  Blandford's  attorney  makes  an  affidavit 
against  this  rule.  The  point  has  been  decided  by  Smiih  v.  Cooper^ 
which  is  cited  as  an  authority  in  Chitty's  Archb.,  p.  1164,  7th  ed. 
It  would  be  very  inconvenient  to  have  different  taxations,  and  the 
master  would  find  it  very  difficult  to  tax  properly  without  all  the  de- 
fendant^  being  before  him,  for  charges  might  be  allowed  twice  over. 
The  judgment  is  an  entire  thing,  and  the  costs  are  included  in  it 

[Parke^  B.  It  is  not  completed  until  the  costs  of  both  the  defend- 
ants are  added,  and  until  then  no  writ  of  error  could  be  brought] 

Parke,  B.  This  rule  must  be  discharged.  I  do  not  see  why  two 
defendants,  who  have  appeared  by  separate  attorneys,  should  not  tax 
their  costs  separately ;  and  the  master  informs  me  that,  according  to 
the  practice  in  the  ofilce,  it  is  not  necessary  that  the  attorneys  of  both 
the  defendants  should  be  present  at  the  taxation.  The  case  relied 
upon  is  not  a  binding  authority,  as  the  circumstances  seem  to  have 
been  special.  K  any  particular  inconvenience  should  arise  from  the 
costs  of  one  defendant  being  taxed  without  the  presence  of  the  other, 
that  may  be  ground  for  a  special  application. 

Alderson  and  Platt,  BB.,  concurred.'  Jlule  dischargecL 

I  Pollock,  C.  B.,  left  the  court  during  the  argument 
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IN  THE  EXCHEQUER  CHAMBER 

[Ebsos  fboh  the  Coubt  of  Exchequer.] 

[Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  Maule,  WieBTXAir, 

and  Cresswell,  JJ.] 

• 

Partridge  v.  Gardner.^ 

Easter  Yacatioii,  May  19,  1851. 

4  Arm.  c.  16,  s.5  —  Plaintiff  ^s  RifflU  to  Costs  when  his  Declaration 

is  bad. 

To  a  declaration  in  assumpsit  the  defendant  pleaded  seyeral  pleas,  upon  which  issnes  were 
joined,  and  two  pleas  to  which  the  plaintiff  demurred ;  ail  the  issnes  of  fact  were  found  for 
the  plaintiff,  but  he  afterwards  failed  on  the  demurrers,  upon  the  ground  that  the  declara- 
tion was  insufficient :  — 

Mddy  that  the  plaintiff  was  not  entitled,  under  the  4  Ann.  c  16,  to  the  costs  of  the  issoes  found 

for  him. 

This  was  an  action  of  assumpsit,  in  which  the  defendant  had 
pleaded  seven  pleas.  The  plaintiff  joined  issue  on  the  first  five,  and 
demurred  to  the  sixth  and  seventh  pleas,  and  obtained  a  verdict  on  all 
the  issues  of  fact,  with  contingent  damages,  and  afterwards  failed 
upon  the  argument  on  the  demurrers,  the  Court  of  Exchequer  holding 
that  the  declaration  was  insufficient,  and  giving  judgment  against 
him  accordingly.  The  plaintiff  then  obtained  in  that  court  a  rule  nisi 
to  tax  his  costs  upon  the  issues  found  for  him  at  the  trial,  and  deduct 
them  from  the  costs  due  to  the  defendant ;  but  upon  argument  the 
rule  was  discharged,  upon  the  ground  that,  as  no  issue  in  fact  was 
found  for  the  defendant,  the  plaintiff  was  not  entitled  to  any  costs.- 
XJpon  this  judgment  a  writ  of  error  was  now  brought,  and  was  ar- 
gued by 

Phipson,  for  the  plaintiff.  The  question  is,  whether  the  plaintiff  is 
not  entitled,  under  the  statute  of  Anne,  to  the  costs  of  those  issues  on 
which  he  has  succeeded.  By  the  4th  section  of  that  statute  (4  Ann. 
c.  16)  a  defendant  may  plead  several  pleas ;  sRid  by  the  5th  section  it 
is  provided,  that  "  if  any  such  matter  shall,  upon  a  demurrer  joined, 
be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the 
court ;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause 
for  the  plaintiff  or  demandant,  costs  shall  also  be  given  in  like  man- 
ner." The  words  are,  "  if  a  verdict  shall  be  found  upon  any  issue;" 
and  in  this  case  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues 
of  fact.  The  case  of  Bird  v.  Higginson,  2  Ad.  &  El.  696 ;  s.  c  5 
Ad.  &  El.  83,  is  in  point.  There,  to  a  declaration  containing  two 
counts,  the  defendant  pleaded  two  pleas  to  the  first  count,  and  one  to 
the  second.     Issues  were  joined  on  one  plea  to  the  first  count,  and  on 

^ —  -  -  I  J  I  I  — ■  ■^■^^^nn ~ 

1  15  Jur.  854. 

9  See  the  ease  in  tho^ourt  below,  4  Excb.  303. 
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the  plea  to  the  second  count ;  the  other  plea  to  the  first  count  was 
demurred  to.  The  plaintiff  took  the  issues  of  fact  to  trial,  and  had  a 
verdict  on  the  issue  on  the  first  count,  and  damages  were  assessed : 
the  defendant  had  a  verdict  upon  the  issue  to  the  second  count.  After- 
wards,  upon  the  demurrer  to  the  other  plea  to  the  first  count,  the  de- 
fendant had  judgment  The  Court  of  Queen's  Bench  held,  that  the 
plaintiff  was  entitled  to  all  the  costs  of  the  issue  on  which  he  had 
succeeded.  The  intention  of  the  statute  of  Anne  was  to  give  costs 
in  a  case  like  the  present 

[Chleridgef  J.  If* judgment  had  been  arrested  upon  the  ground 
that  the  declaration  was  bad,  would  the  plaintiff  still  have  been  en- 
titled to  costs  ?] 

It  was  not  necessary  to  go  that  length,  although  there  did  not 
appear  to  be  any  decision  to  the  contrary.  The  late  case  of  Cal- 
lander V.  Howard^  in  the  Common  Pleas,  15  Jurist,  130 ;  s.  c.  20 
Law  J.  Rep.  (n.  s.)  C.  P.  66 ;  1  English  Reports,  389,  supported 
Bird  V.  Higginson  and  Clarke  v.  Allatty  4  C.  B.  33d,  and  overruled 
the  decisions  of  the  court  below  in  this  case,  4  Exch.  303,  and  in 
Howell  V.  Rodbard^  Id.  309.  In  Callander  v.  Howard^  the  plaintiff 
succeeded  upon  all  the  issues  of  fact,  and  the  defendant  upon  an 
issue  of  law,  which  went  to  the  whole  of  the  declaration ;  and  the 
court  held  the  plaintiff  to  be  entitled  to  costs.  Jervis,  C.  J.,  said,  "  I 
think  that  the  statute  will  not,  on  consideration,  be  found  to  bear  the 
construction  which  was  put  upon  it  by  the  Court  of  Exchequer.  The 
court  thought  that  it  was  bound  by  authority  to  take  a  different  view 
from  the  Queen's  Bench,  and  to  hold  that,  when  a  plaintiff  succeeds 
upon  some  issues  of  fact  only^  he  is  entitled  to  the  costs  of  those  issues ; 
but  yet  that,  when  he  succeeds  on  all  of  thern^  he  cannot  have  any 
costs."  Lithat  case  the  defendant  succeeded  upon  his  plea,  and  there 
was  no  difference  when  he  succeeded  upon  the  ground  that  the  dec- 
laration was  bad.  Without  the  statute  of  Anne,  the  defendant  could 
not  have  pleaded  the  pleas  which  were  demurred  to. 

[Patteson,  J.  The  statute  of  Anne  gives  the  defendant  what  he  had 
not  before,  but  puts  him  in' peril  of  paying  for  a  bad  plea.  Here,  if 
there  had  been  a  demurrer  to  the  declaration,  the  plaintiff  would  have 
failed ;  the  fault,  therefore,  arises  before  any  plea.] 

The  language  and  the  policy  of  the  statute  of  Anne  were  in  favor 
of  the  plaintiff,  and  also  authority,  unless  exactly  the  same  practice 
was  to  be  adopted  as  prevailed  upon  motions  in  arrest  of  judgment. 

[Mauley  J.  There  may  be  an  action  in  which  no  damages  are 
recoverable,  and,  therefore,  no  costs  under  the  statute  of  Gloucester ; 
yet,  if  the  plaintiff  succeeded  on  some  of  the  issues,  he  would  be 
entitled  to  the  costs  of  them  under  the  statute  of  Anne.  Lately  in 
the  Common  Pleas  there  was  an  action  of  dower,  in  which  no  dama- 
ges are  recoverable.  There  were,  however,  several  issues,  and  the 
demandant  would  have  been  entitled  to  the  costs  of  such  of  them  as 
she  succeeded  upon  under  the  statute  of  Anne.  Therefore,  though  a 
declaration  may  show  no  title  to  damages,  and  consequently,  according 
to  the  statute  of  Gloucester,  no  right  to  costs,  a  plaintiff  may  yet  be 
entitied  to  costs  under  the  statute  of  Anne.] 
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Offle^  for  the  defendant  This  was  not  a  case  for  a  writ  of  error, 
as  it  was  a  matter  within  the  discretion  of  the  court  The  language 
of  the  statute  of  Anne  is,  ^  costs  shall  be  given  at  the  discretion  of 
the  court" 

[Maule^  J.  That  refers  only  to  amount  All  statutes  relating  to 
costs  use  those  words.  Phipson  referred  to  Duberley  v.  Page^  2  T.  R. 
391,  as  settling  that  it  was  only  the  quantum  of  damage  that  was  in 
the  discretion  of  the  court] 

It  was  admitted  on  the  other  side  that  the  plaintiff  could  rely  only 
on  the  statute  of  Anne,  and  not  oto  the  statute  of  Gloucester.  In 
Richmond  v.  Johnson^  7  East,  586,  Lord  Ellenborough  said,  ^  That 
statute  (4  Ann.  c.  16)  meant  to  give  an  advantage  to  a  defendant  of 
pleading  several  matters ;  though,  in  so  doing,  it  provided  that  such 
privilege  should  not  be  exercised  vexatiously  to  the  plaintiff;  therefore 
it  says,  that  if  any  issue  shall  be  found  for  the  plaintiff,  he  shall  have 
costs,  &c.,  unless,  &c. ;  by  which  I  understand,  that  if  any  one  or  more 
of  several*  issues  be  found  for  the  plaintiff,  the  rest  being  found  for  the 
defendant,  the  plaintiff  shall  hav^  his  costs  of  those  pleas  found  for 
him,  unless  the  judge  shall  certify,  &c.  This  was  to  check  a  super- 
fluity  of  pleading,  and  was  necessary  to  be  introduced  where  any 
one  bar  was  found  for  the  defendant,  which  would  give  him  the 
general  costs  of  the  cause,  except  for  this  provision ;  but  where 
all  the  issues  were  found  ifor  the  plaintiff,  he  did  not  want  any 
new  provisions  to  give  him  the  costs  of  the  pleadings:  and  this 
shows  that  the  statute  of  Anne  was  not  meant  to  apply  to  such 
a  case."  The  statute  of  Anne  was  passed,  not  so  much  with  the 
view  of  giving  a  plaintiff  costs  as  to  deprive  the  defendant  of  tbem 
in  certain  cases.  By  its  operation,  the  costs  of  those  issues  on 
which  the  defendant  failed  would  be  deducted  from  the  costs  of 
those  on  which  he  succeeded. 

[Maule^  J.  The  statute  says  nothing  about  deduction.  In  an 
action  of  trespass,  —  pleas,  not  guilty,  and  a  right  of  way,  —  if  the 
plaintiff  succeeds  on  the  latter,  he  has  the  costs  of  that  issue,  though 
they  may  exceed  the  costs  of  the  general  issue  found  for  the  de- 
fendant] 

Before  the  new  rules  the  plaintiff  would  not  have  had  any  costs 
in  such  a  case.  By  the  2d  section  of  the  8  &  9  Will.  3,  c.  11,  which 
is  intituled  "  An  Act  for  the  better  preventing  frivolous  and  vexatious 
Suits,"  if  any  one  shall  commence  any  action,  wherein,  upon  de- 
murrer, judgment  shall  be  given  against  him,  the  defendant  shall  have 
judgment  to  recover  his  costs.  Then  came  the  statute  of  Anne,  and 
then  Reg.  Gren.,  Hil.,  2  Will.  4,  r.  74,  whereby  "  no  costs  shall  be 
allowed  on  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon 
which  he  has  not  succeeded."  Can  it  be  said  that  the  plaintiff  has  suc- 
ceeded on  any  issues  when  his  declaration  is  held  to  be  bad  ?  If  the 
judgment  had  been  arrested,  the  plaintiff  would  not  have  had  any 
costs.  Cameron  v.  ReynoldSj  1  Cowp.  407.  Where  immaterial  issues 
are  found  for  the  defendant,  and  judgment  non  obstante  veredicto  is 
afterwards  given  for  the  plaintiff,  neither  party  is  entitled  to  costs. 
Ooodbume  v.  Bowman^  9  Bing.  667.     The  court  there  said,  « Issues 
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found  for  bim  must  be  such  as  he  can  ultimately  succeed  on — real 
issues  in  point  of  law,  on  which  judgment  can  be  signed." 

[Maukj  J.  It  is  difficult  to  say  that  what  is  wholly  immaterial  can 
be  found  in  favor  of  any  one ;  for  it  matters  not  to  either  party  which 
way  it  is  found.] 

There  is  nothing  in  the  report  of  Bird  v.  Eigginson  to  show  that 
the  declaration  was  bad.  Callander  v.  Howard  proceeded  on  Bird  v. 
lEffginson,  The  question  here  was,  whether,  if  a  declaration  be  bad 
in  its  foundation,  and  if  the  defendant  succeeds  on  some  issues 
whereby  he  has  judgment  on  the  whole  record,  it  can  be  said  that  the 
plaintiff  is  to  have  costs  under  the  statute  of  Anne ;  and  if  so,  yet  is 
not  the  operation  of  that  statute  controlled  by  the  rule  of  court  ? 

[He  cited  Cooke  v.  Sayer^  2  Burr.  753.] 

PhipsoHy  in  reply.  Goodbume  v.  Bowman  did  not  affect  the  question. 
The  23  Hen.  8,  c.  15,  was  the  first  statute  which  gave  costs  to  a  de- 
fendant That  was  followed  by  the  4  Jac.  1,  c.  3,  and  it  is  under  those 
acts  that  the  defendant  has  costs.  But  then  -came  the  statute  of 
Anne ;  and  the  question  is,  whether,  if  the  plaintiff  succeeds  on  some 
issues,  he  is  not  entitled  to  some  costs.  If  the  defendant  had  pleaded 
non  assumpsit^  and  then  had  arrested  the  judgment,  there  would  not 
have  been  any  costs ;  but.,  by  pleading  another  plea,  he  has  rendered 
himself  liable  to  some  costs.  The  statute  of  Anne  was  not  intended 
to  give  him  such  an  advantage  as  he  now  claims.  The  plaintiff  has 
succeeded  on  some  issues  within  the  meaning  of  the  statute  of  AnnCi 
though  not  of  the  statute  of  Gloucester. 

Lord  Campbell,  C.  J.     Mr.  Phipson  has  not  cited  any  case  where, 

a  declaration  being  bad,  costs  have  been  given  to  a  plaintiff.     If 

judgment  is  arrested,  he  has  not  any  costs ;  and  why  should  not  the 

same  principle  be  adopted  in  the  present  instance  ?     The  statute  of 

Anne  proceeds  on  the  assumption  that  there  is  a  good  cause  of  action 

disclosed  in  the  declaration ;  and  if  there  is  not,  the  plaintiff  is  not 

entitled  to  any  costs.  -.  ,         ,  ^    .,,>.,    . 

Judgment  for  the  defendani. 
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IN  THE  EXCHEQUER    CHAMBER. 

[EbBOB  7BOM  THE   COUBT  OF  EXCHSQUBB.] 

[Before  Patteson,  Maule,  Wiohtman,  Eble,  and  Williams,  J  J.] 

Friar  v.  Grey  &  others.* 

Easter  Vacation,  Ma/  16  and  19,  1851. 

Lease —  Covenants —  Condition  precedent. 

A  lease  contained  nnmerous  coyenants  on  the  part  of  the  lessees  for  payment  of  rent,  ioc^ 
with  a  proviso  for  reentry  on  breach  of  any  one  of  them ;  and  also  a  proviso,  that  if  the 
lessees  shoald  give  notice  to  quit  eighteen  calendar  months  before  the  end  of  the  eighth 
year,  then  and  m  sach  case,  all  arrears  of  rent  being  paid,  and  all  the  covenants  and  agree« 
ments  on  the  part  of  the  lessees  having  been  observed  and  performed,  the  lease,  and  every 
daaso  or  thing  therein  contained,  should,  at  the  expiration  of  the  eighth  year,  be  utterly 
void,  but  nevertheless  without  prejudice  to  any  claim  or  remedy  whiai  any  of  the  parties 
might  then  be  entitled  to  for  breach  of  any  of  the  covenants:  — 

Hdd,  reversing  the  judgment  of  the  Court  of  Exchequer,  that  performance  of  all  the  cove- 
nants by  the  lessees  was  a  condition  precedent  to  their  right  to  determine  the  lease. 

This  was  an  action  of  covenant  upon  an  indenture  of  lease,  the 

i)laintiiF  being  the  devisee  of  the  reversion,  and  the  defendants  the 
essees. 
Breach  —  Non-payment  of  rent. 

It  appeared  from  the  lease,  which  was  set  out  on  oyer  in  the  plea, 
that  John  Friar,  the  plaintiflPs  testator,  had  demised  to  the  defendants 
a  certain  ^  colliery,  coal  mines,  and  seam  and  seams  of  coal,  as  well 
opened  as  not  opened,  with  liberty  to  dig  pits,  sink  shafts,^  &c. ;  and 
also  a  certain  tenement  or  farmhold,  with  the  fields,  closes,  and  parcels 
of  ground  enjoyed  therewith,  for  a  term  of  forty-two  years,  "  yielding 
and  paying  unto  John  Friar,  his  heirs  and  assigns,  for  and  in  respect 
of  the  colliery,  coal  mines,  seams  and  seam  of  coal,  liberties  and 
privileges,  yearly  and  every  year,  during  the  continuance  of  the  said 
term,  the  rent  or  sum  of  280/.  for  the  yearly  number  of  134,588  bolls 
(each  boll  to  contain  twenty-four  imperial  gallons)  of  coal  to  be 
wrought  and  gotten  forth  out  of  the  said  colliery  and  coal  mines, 
and  there  vended  or  removed  from  and  out  of  the  hereditaments 
hereby  demised,  the  said  yearly  rent  of  280L  to  be  paid  whether  such 
number  or  quantity  of  coals  be  yearly  wrought  and  gotten  forth  or 
out  of  the  said  colliery  and  coal  mines,  and  there  vended  and  thence 
removed  as  aforesaid,  or  not;  and  also  yielding  and  paying  unto 
John  Friar,  his  heirs  and  assigns,  in  respect  thereof,  over  and  above 
the  yearly  rent  of  280/.,  a  further  rent  or  sum  of  money  for  each  and 
every  boll  of  coal  which  shall  be  had,  &c.,  over  and  above  the  annual 
quantity  above  specified,  at  and  after  the  rate  and  in  the  proportion  of 
200/.  for  120,208  bolls."  A  further  sum  of  61/.  was  to  be  paid  for  the 
tenement  or  farmhold ;  and  "  if  the  quantity  of  coals  wrought  in  the 
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said  colliery  and  coal  mines  by  the  said  lessees,  their  execators,  Sec., 
shall  in  any  year  fall  short  of,  or  be  less  than,  the  quantity  specified  to 
be  wrought  in  each  year  for  or  in  respect  of  the  said  rent  of  280/., 
then  it  shall  be  lawful  for  the  lessees,  their  executors,  &c.,  to  make  up 
the  deficiency  within  three  years  next  aft^r  such  deficiency  shall 
happen,  but  not  after  the  end  or  other  sooner  determination  of  the 
term  hereby  granted,  on  any  account  whatever."  Other  covenants 
on  the  part  of  the  lessees  then  followed  in  respect  of  the  matters 
mentioned  in  the  following  proviso:  "Provided  always,  and  it  is 
hereby  declared  and  agreed  between  the  parties  hereto,  that  if  the 
said  several  rents  or  sums  of  money  hereby  reserved  or  made  payable, 
or  any  of  them,  or  any  part  thereof,  respectively,  shall  be  in  arrear  or 
unpaid  for  the  space  of  forty  days  next  after  the  said  days  or  times 
of  payment ;  or  if  the  assignees,  or  the  executors,  &c.,  shall  refuse  or 
neglect  to  make  and  pay  unto  the  said  John  Friar,  his  heirs,  &a,  or 
their  tenants  or  farmers  for  the  time  being,  all  and  every  or  any  sura, 
or  sums  of  money  which  shall  be  adjudged  or  awarded  to  be  paid  to 
him  or  them  for  damage,  for  the  exercise  of  any  of  the  powers  and 
liberties  hereby  granted ;  or  shall  neglect  or  refuse  .to  obey  or  perform 
any  award  which  shall  be  made  of  or  concerning  any  other  cause,, 
matter,  or  thing,  under  or  pursuant  to  the  clause  or  provision  for 
arbitration  hereinafter  contained ;  or  if  the  said  lessees,  their  execu* 
tors,  &c.,  shall  neglect  to  fill  up  such  pits  as  shall  not  be  needed  for 
air  or  watercourses  or  drawing  coal ;  or  ^hall  neglect  to  carry  on  and 
manage  the  said  colliery  and  lands  in  the  manner  hereinbefore  speci- 
fied ;  or  shall  not  leave  good  and  sufficient  walls  and  pillars  of  coal,, 
as  well  to  support  the  roof  and  remaining  part  of  the  seam  as  to 
prevent  any  creep  or  thrust  coming  in  upon  the  said  colliery ;  or  shall 
do  or  suffer  to  be  done  any  neglect,  or  wilful  matter  or  thing,  whereby 
the  same  may  be  drowned  or  overburdened  with  water  or  sythe,  or 
whereby  any  creep  or  thrust  may  be  brought  thereon,  or  the  same  may 
be  otherwise  damnified  ;  or  shall  not  leave  a  barrier  of  twenty  yards 
against  the  adjoining  collieries,  unless  authorized  as  aforesaid  to  do 
otherwise;  or  shall  work  or  win  any  coal,  or  otherwise  disturb  the  strata, 
underneath  the  site  of  any  of  the  said  dwelling-houses,  offices,  or  other 
buildings,  or  underneath  any  part  of  the  said  land  situate  within  twenty 
yards  from  any  such  site ;  or  shall  at  any  time  neglect  or  refuse,  after 
having  been  thereunto  required,  to  give  and  present  to  the  said  John 
Friar,  his  heirs  or  assigns,  or  his  or  their  agent  or  agents,  such 
monthly  account  of  the  quantities  of  coals  wrought  and  won  as 
aforesaid;  or  shall  hinder  or  obstruct  the  said  John  Friar,  his  heirs, 
&c.,  from  perusing,  inspecting,  and  examining  the  overseer's  book 
of  presentments,  or  from  measuring  or  gauging  the  corves,  tubs,  or 
baskets  as  aforesaid,  or  from  entering,  viewing,  and  inspecting  the 
said  colliery ;  or  shall  not  keep  and  maintain  in  such  repair  as  afore* 
said  all  and  every  the  houses,  buildings,  erections,  water  levels, 
drains,  watercourses,  and  other  matters  and  things  belonging  to  the 
said  premises ;  or  shall  at  any  time  or  times  demise,  assign,  or  other* 
wise  dispose  of  or  part  with  the  possession  of  the  said  colliery,  coal 
mines,  lands,  and  premises,  or  aoy  part  thereof,  or  do,  commit,  or 
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suffer  any  act  whereby  the  same,  or  any  part  thereof,  may  be  assigned 
or  otherwise  disposed  of,  or  the  possession  thereof  parted  vnth^  to 
any  other  person  or  persons  whomsoever,  (save  only  as  regards  such 
partnership  as  hereinbefore  is  excepted,)  without  such  express  license 
and  consent  for  that  purpose  as  hereinbefore  is  required;  or  shall 
enter  into  partnership  with  any  other  person  or  persons  in  the  said 
colliery  or  coal  mines,  (save  as  aforesaid ;)  or  shall  neglect  or  omit  to 
manage  and  cultivate  the  said  lands  hereby  demised  in  the  manner 
hereinbefore  app Dinted  and  laid  down  ;  or  shall  obstruct  and  prevent 
the  said  John  Friar,  his  heirs,  &c.,  from  making  trials  towards  or  for 
the  purpose  of  a  future  provision  for  working  of  coal,  in  manner 
hereinbefore  expressed;  or  if  the  said  lessees,  or  the  survivors  or  sur- 
vivor of  them,  or  the  persons  or  person  whomsoever  in  whom  this 
present  lease  shall  be  beneficially  vested  for  the  time  being,  shall  be« 
come  and  be  adjudged  bankrupts  or  bankrupt  within  the  laws  con* 
cerning  bankruptcy ;  then  and  in  any  or  either  of  the  said  cases  the 
covenant  for  quiet  enjoyment  hereinafter  contained  shall  cease  and 
be  void,  and  it  shall  and  will  be  lawful  for  the  said  John  Friar,  his 
heirs  or  assigns,  al^any  time  thereafter,  to  enter  into  or  upon  the  said 
colliery,  lands,  mines,  and  other  premises  hereby  demised,  or  any  part 
thereof,  in  the  name  of  the  whole,  and  the  same  to  have  again,  re- 
possess, and  reeojoy,  as  of  his  or  their  former  estate,  right,  and 
interest,  any  thing  herein  contained  to  the  contrary  thereof  notwith- 
standing; and  then  also,  and  in  any  or  either  of  the  said  cases,  it 
shall  be  lawful  for  the  said  John  Friar,  his  heirs,  &c.,  to  enter  into  and 
upon  all  or  any  part  of  the  said  premises,  and  there  seize,  have  and 
take  possession  of  all  or  any  of  the  engines,  boards,  ropes,  tackle, 
utensils,  railways,  goods,  chattels,  and  effects  used  and  employed  in 
carrying  on  the  said  colliery,  and  to  put  out  and  remove  the  said 
lessees,  their  executors,  &c.,  from  the  possession  thereof,  and  to  sell 
and  dispose  of  the  said  goods,  chattels,  effects,  and  premises,  in  and 
towards  the  payment  of  all  or  any  of  the  said  res(>ective  rents  which 
may  be  in  arrear.  Provided  also,  that  if  the  said  lessees,  their  execu- 
tors, or  administrators,  shall  be  desirous  to  quit  the  said  premises 
hereby  demised  at  the  end  of  the  first  eight  years  of  the  said  term,  or 
at  the  end  of  the  first  or  any  subsequent  three  years  after  the  expira- 
tion, of  the  said  eight  years,  and  of  such  their  desire  shall  give  to  the 
said  John  Friar,  his  heirs  or  assigns,  notice  in  writing  eighteen 
calendar  months  before  the  expiration  of  snch  eighth  year,  and  there- 
after before  the  expiration  of  any  such  three  years,  (as  the  case  may 
be,)  then  and  in  such  case,  all  arrears  of  rent  being  paid,  and  all  and 
singular  the  covenants  and  agreements  on  the  part  of  the  said  lessees 
having  been  duly  observed  and  performed,  this  lease,  and  every  clause 
and  thing  herein  contained,  shall,  at  the  expiration  of  the  first  eighth 
year,  and  thereafter  at  the  expiration  of  any  such  third  year,  which- 
ever in  the  said  notice  shall  be  expressed,  cease,  detennine,  and  be 
utterly  void,  to  all  intents  and  purposes,  in  like  manner  as  if  the  whole 
of  the  said  term  of  forty-two  years  had  then  run  out  and  expired,  but 
Bevertheless,  without  prejudice  to  any  claim  or  remedy  which  any 
of  ihe  parties  hereto,  or  their  respective  representatives,  may  thea  be 


COURT  OF  EXCHEQUER,  1851.  483 

Friar  v.  Grej  &  oth«n. 


entitled  to  for  breach  of  any  of  the  covenants  or  agreements  herein- 
before contained." 

Then  followed  a  covenant  for  quiet  enjoyment,  (the  lesseesr  paying 
the  rents  and  performing  the  covenants,)  and  also  a  covenant  to  refer 
to  arbitration  all  disputes  concerning  any  covenant,  clause,  word, 
matter,  or  thing  contained  in  the  lease.  The  plea,  in  effect,  stated 
that  the  whole  of  the  rent  in  the  declaration  alleged  to  have  become 
due  and  payable  was  due  and  payable,  and  the  breaches  of  covenant 
happened  after  the  12th  of  May,  1846,  and  after  the  expiration  of  the 
first  eight  years  of  the  term ;  that,  eighteen  months  before  the  expura- 
tion  of  the  first  eight  years  of  the  term,  the  defendants  had  given 
notice  in  writing  to  the  plaintiff  of  their  desire  to  quit  the  demised 
premises  on  the  12th  of  May,  1846,  the  end  of  the  first  eight  years  of 
the  term;  that  all  arrears  of  rent  having  been  paid,  and  the  covenants 
and  agreements  performed  at  the  expiration  of  the  eighth  year,  (which 
happened  before  the  commencement  of  the  suit.,)  the  lease  had  ceased, 
determined,  and  was  utterly  void,  in  like  manner  as  if  the  whole  of  the 
term  of  forty-two  years  had  then  run  out  and  expired.  The  plaintiff 
replied,  that  the  covenants  and  agreements  were  not  performed  at  the 
expiration  of  the  first  eighth  year,  but  that  the  defendants  had  wilfully 
and  negligently  omitted  to  draw  and  pump  out  of  the  said  colliery  and 
coal  mines  divers  large  quantities  of  water  being  therein,  and  which 
they  might  and  ought  to  have  drawn  and  pumped  thereout,  and 
in  consequence  of  such  neglect  and  omission  the  collieries  and  coal 
mines  became  drowned  and  overburdened  with  water  from  water  in 
the  said  colliery,  contrary  to  the  indenture ;  and  that,  at  the  expira- 
tion of  the  first  eight  years  of  the  term,  the  last-mentioned  breach  of 
covenant  was  still  subsisting  and  continuing.  To  this  there  was  a 
demurrer,  and  judgment  thereon  for  the  defendants.  A  writ  of  error 
was  then  brought  upon  that  judgment,  which  now  came  on  for  argu- 
ment. The  plaintiff's  point  was,  ^Hhat  observance  and  performance 
of  the  covenants  and  agreements  of  the  lessees  were  a  condition  pre- 
cedent to  their  power  to  determine  the  lease." 

Manistt/j  for  the  plaintiff  in  error.  The  question  is,  whether  the 
performance  of  the  covenants  on  the  part  of  the  lessees  consti- 
tutes a  condition  precedent  to  their  right  to  determine  the  lease.  It 
is  submitted  that  it  does.  In  the  case  of  Friar  v.  Grey,  12  Jur.  913, 
the  same  point  was  discussed,  and  the  Court  of  Queen's  Bench  held 
that  the  performance  of  the  covenants  was  a  condition  precedent. 
That  judgment,  however,  was  reversed  by  this  court  in  Chrei/  v.  Friar^ 
14  Jur.  1105 ;  and  in  this  case  the  Court  of  Exchequer  had  decided 
that  such  performance  was  not  a  condition  precedent  The  words, 
taken  in  their  ordinary  sense,  amounted  to  a  proviso  for  reentry  on  a 
breach  of  the  covenants.  The  covenants  were  extremely  minute,  and 
a  compliance  with  them  difiicult,  but  for  a  breach  of  any  one  of  them 
there  was  a  power  of  reentry ;  if  they  were  performed,  the  tenants 
might  put  an  end  to  the  lease ;  the  parties  were  aware  of  the  difficul- 
ties of  the  contract  The  words,  "nevertheless,  without  prejudice  to 
any  claim  or  remedy  which  any  of  the  parties  hereto,  or  their  respec- 
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tive  representatives,  may  then  be  entitled  to  for  breach  of  any  of  the 
covenants  or  agreements  hereinbefore  contained,"  shovir  that  the  pro- 
viso was  purposely  introduced.  First,  if  the  landlord  chose  to  put  an 
•end  to  the  lease  for  breach  of  the  covenants,  still  that  is  without  preju* 
dice  to  his  right  to  sue  for  the  breach  of  them.  Again :  the  tenants 
may  give  notice,  but  that  is  also  without  prejudice  to  the  landlord's 
right  to  sue  for  previous  breach  of  the  covenants.  Unless  it  can  be 
•distinctly  seen  that  there  was  a  contrary  intention,  ordinary  words 
must  have  theur  ordinaiy  meaning;  Bootle  v.  Blundellj  19  Ves.  521; 
Orover  v.  Birmingham^  o  Exch.  l§t;  and  here  the  words  are  clear — 
*^  11  notice  is  given,  then  and  in  such  case,  all  arrears  being  paid,  and 
all  and  singular  the  covenants  and  agreements  on  the  part  of  the  said 
lessees  having  been  duly  observed  and  performed."  The  cases  relied 
on  by  the  other  side  proceed  on  the  principle  that  the  covenants  go 
only  to  a  part  of  the  consideration,  and  that  is  different  from  a  power 
dependent  on  a  condition.  Then  it  is  said  to  be  a  case  of  great  diffi* 
culty  and  hardship ;  but  there  was  an  arbitration  clause,  under  which 
the  amount  of  compensation  might  easily  be  ascertained.  The  gen- 
eral principle  would  be  violated  if  effect  was  given  to  the  argument 
on  the  other  side.  The  court  will  give  effect  to  words  when  their 
meaning  is  clear,  but  will  not  give  effect  to  useless  words,  so  as  to 
cdlow  them  to  control  useful  ones ;  it  will  not  be  carried  away  by  an 
argument  of  hardship  where  the  intention  of  the  parties  is  clear. 
Porter  v.  Shephardy  6  T.  B.  665.  That  case  was  not  so  strong  as 
this,  the  words  there  being  <<  from  and  after,"  whilst  here  they  are 
^'having  been  performed."  The  other  side  will  contend  that  .the 
covenants  "  hereinbefore  contained"  are  the  covenants  of  the  tenants; 
that  may  be  so,  or,  if  necessary  to  give  effect  to  the  meaning  of  the 
parties,  the  word  "  hereinbefore  "  might  be  read  as  "  herein."  Befh 
gough  V.  Edridge^  1  Sim.  173.  The  words  were  not  controlled  or 
altered  by  the  subsequent  words. 


r.  Hilly  for  the  defendants  in  error.  The  question  is.  What  was 
the  intention  of  the  parties,  looking  at  the  various  provisions  of  the 
•deed,  and  taking  it  as  a  whole  ?  In  Porter  v.  Shephardy  the  proviso 
was,  that  the  lessee  might  determine  the  term  at  the  end  of  the  first 
three  or  five  years,  giving  six  months'  previous  notice,  and  that  then, 
£rom  and  after  the  expiration  of  such  notice,  and  payment  of  ail  rents 
and  duties  to  be  paid  by  the  lessee,  and  performance  of  all  his  cove- 
nants until  the  end  of  the  three  or  five  years,  the  indenture  should 
cease  and  be  void.  The  plea  there,  which  is  somewhat  remarkable, 
alleges  that  notice  was  given,  and  possession  delivered  up  and  ac- 
cepted. The  principle  there  laid  down  was  applicable  to  the  present 
case.  The  words  "  nevertheless  without  prejudice  "  do  not  apply  to 
thfe  proviso  for  reentry;  that  proviso  is  complete  in  itself,  and  the 
words  " hereinbefore  contained"  relate  solely  to  the  prior  covenants; 
and  although  it  may  be  said  that  they  are  all  tenants'  covenants,  yet 
there  are  provisions  which  amount  to  covenants  on  the  part  of  the 
landlord.  Doe  d.  Spencer  v.  Oodwin,  4  M.  &  S.  265.  The  plaintiff 
evidentiy  contemplated  the  probability  of  the  covenants  not  being 
performed. 
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[MatUe^  J.  The  words  giving  the  power  of  reentry  were  put  in 
for  the  landlord's  benefit  If  the  tenants  do  not  perform  every  part 
of  the  covenants,  they  may  be  turned  out  if  the  landlord  likes,  and  he 
may  keep  the  tenants  in  if  he  likes.] 

The  tenants  cannot  set  up  any  breach  of  covenant  to  deprive  the 
landlord  of  any  power  in  the  lease.  Hays  v.  Bickerstaffe^  2  Mod. 
34.  Warren  v.  Asters^  Sir  T.  Jones,  205.  Dawson  v.  Dyer^  5  B.  & 
Ad.  584.  The  subject  matter  of  this  demise  was,  first,  coal  opened 
and  unopened  ;  secondly,  the  power  to  sink  pits;  thirdly,  the  farm  and 
buildings  f  a  fixed  rent  of  380/.  and  a  royalty  were  reserved ;  the  rent 
for  the  farm  was  51/.  per  anntgn.  There  was  a  covenant  to  pay  rent, 
and  a  power  to  determine  the  tenancy.  •The  case  of  Tke  Marquis  of 
Bute  V.  T/iompsofij  13  M.  &  W.  487,  decided,  that  if  coal  were  worked 
out,  the  rent  would  continue.  The  reason  for  the  proviso  was,  that  the 
tenants  might  determine  the  lease  by  notice  if  the  coal  was  exhausted. 
If  the  words  "  all  and  singular  "  and  "  duly  observed  and  performed  " 
ane  precedent,  and  the  tenants  have  broken  any  one,  their  power  to 
determine  the  lease  would  be  gone  forever.  From  the  very  nature 
of  these  stringent  covenants,  it  is  impossible  for  the  tenants  strictly 
to  perform  them;  then  could  the  parties  have  intended  to  deprive 
them  of  their  pawer  to  determine  ? 

[Maule^  J.  You  say,  if  these  words  have  any  meaning,  they  have 
so  stringent  a  one  that  the  parties  could  not  have  intended  that  they 
should  have  that  meaning.] 

The  courts  are  not  astute  to  adhere  to  strict  words,  but  will  look 
to  the  intention  of  the  parties.  Slavers  v.  Curlingy  3  Bing.  N.  C.  3dd. 
Pordage  v.  Cb/e,  1  Wms.  Saund.  320.  Kemble  v.  jParrcn,  6  Bing.  141. 
Horner  v.  FLinloff,  9  M.  &  W.  678.  The  landlord  has  the  power  to 
waive  the  performance  of  the  covenants ;  and  yet,  if  this  be  a  con« 
dition  precedent,  he  could  not  waive,  except  by  express  dispensation 
under  seal,  or  by  an  instrument  of  an  equally  high  nature  with  the 
lease  itself.  West  v.  Blakeway^  2  Man.  &  G.  729.  Thompson  v.  Broivn^ 
7  Taunt  656.  Heard  v.  Wadhamt  1  East,  619.  Looking  at  the  na« 
tnre  of  the  lease,  the  subject  of  demise,  the  object  of  the  proviso  to 
determine,  and  the  minute  and  manifold  character  of  the  covenants, 
it  could  not  have  been  the  intention  of  the  parties  to  make  the  per- 
formance of  every  one  of  those  covenants  a  condition  precedent 

Manisty  was  not  called  upon  to  reply.      ^  ^        ,        . 

Cur.  adv.-viut. 

The  judgment  of  the  court  was  delivered  (May  19, 1851)  by 

Patteson,  J.  This  case  turns  upon  the  construction  which  ought 
to  be  put  upon  the  proviso  for  determining  the  lease  ;  and  that  con* 
etruction  must  undoubtedly  be  put  which'  the  court,  by  examination 
of  the  lease,  finds  to  be  according  to  the  meaning  of  the  parties  to  the 
contract  The  proviso  it  inserted  solely  for  the  benefit  of  the  lessees, 
apparently  to  enable  them  to  determine  the  lease  and  get  rid  of  the 
fixed  rent  at  the  end  of  the  first  eight  years,  if  they  shall  be  desirous 
to  do  so ;  probably  contemplating  that  the  lessees  might|  in  that  time, 

41* 
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either  have  exhausted  the  mines,  or  have  found  that  it  was  not  wortix 
their  while  to  continue  to  work  them.  The  proviso  does  not  give 
the  lessor  any  power  of  determining  the  lease,  nor  does  any  other 
clause  in  the  lease  give  him  such  power.  The  proviso  runs  in  these 
terms  :  ''  Then,  and  in  such  case,  all  arrears  of  rent  being  paid,  and 
all  and  singular  the  covenants  and  agreements  on  the  part  of  the 
lessees  having  been  duly  observed  and  performed,  this  lease,  and  every 
clause  and  thing  herein  contained,  shall  cease,  determine,  and  be 
utterly  void,  to  all  intents  and  purposes,  in  like  manner  as  if  the 
whole  of  the  said  term  of  forty-two  years  had  then  run  out  and  ex- 
pired, but  nevertheless  without  prejudice  to  any  claim  or  remedy 
which  any  of  the  parties  hereto,  or  their  respective  representatives, 
may  then  be  entitled  to,  for  breach  of  any  of  the  covenants  and 
agreements  hereinbefore  contained." 

It  seems  to  be  clear  that  this  proviso,  but  for  the  last  clause  of  it, 
would  make  the  due  performance  of  all  the  covenants  on  the  part  of 
the  lessees  a  condition  precedent  to  their  right  to  determine  the  lease. 
The  words  are,  (as  regards  the  covenants,)  "  having  been  duly  ob- 
served and  performed ; "  and  they  are  inserted  in  the  middle  of  the 
proviso.  Unless  they  were  intended  to  qualify  and  Unlit  the  power, 
one  cannot  see  what  possible  sense  they  can  have.  4{rhey  can  hardly 
be  intended  to  preserve  the  right  of  the  lessor  to  recover  for  breaches 
of  covenant,  for  that  right  is  preserved  by  the  last  clause  in  much 
more  ample  and  significant  terms.  Not  that  it  was  necessary  to  in- 
sert any  words  expressly  reserving  such  right,  for  the  right  would  exist 
in  point  of  law  without  any  such  clause,  though  a  contrary  rule 
was  formerly  attempted  to  be  established ;  which  circumstance  may, 
in  some  way,  account  foir  the  insertion  of  the  latter  clause'  of  this 
proviso,  ex  majore  cauiela.  The  case  of  Porter  v.  Shephard^  decided 
first  by  the  Court  of  Common  Pleas,  and  afterwards  by  the  Court  of 
King's  Bench  on  error,  is  directly  in  point,  though  the  learned  counsel 
for  the  defendants  in  error  attempted  to  distinguish  it  by  reason  of 
the  words  "  from  and  after,"  which  are  found  in  that  case ;  but  those 
words  really  make  no  difference  in  the  sense  of  the  proviso.  The 
multiplicity  and  minuteness  of  the  covenants  on  the  part  of  the  les- 
sees was  urged  to  show  the  improbability  of  the  parties  meaning  that 
any  the  slightest  breach  of  them  should  deprive  the  lessees  of  the 
benefit  of  this  proviso ;  and  the  inconvenience  of  such  a  construction 
in  regard  to  similar  lessees  was  also  urged.  But  these  reasons  do  not 
justify  the  court  in  refusing  to  put  such  construction  on  the  words  as 
they  plainly  requure,  and  in  effect  rejecting  them  altogether,  which  we 
must  do  if  we  hold  them  not  to  be  a  condition  precedent  Again : 
it  is  by  no  means  clear  that  every  minute  breach  of  the  covenants 
would  deprive  the  lessees  of  the  benefit  of  the  proviso,  for  there  are 
clauses  respecting  reference  to  arbitration,  which,  if  complied  with, 
might  well  be  held  to  be  a  due  observance  and  performance  of  the 
covenants  within  the  meaning  of  this  proviscf.  But  it  is  said  that  the 
latter  clause  is  inconsistent  with  the  construction  of  the  former  as  a 
condition  precedent,  for  that  it  manifestly  contemplates  that  the  lease 
might  be  determined  notwithstanding  existing  breaches  of  covenant 
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on  the  part  of  the  lessees ;  whereas,  if  it  coald  only  be  determined  in 
case  all  the  covenants  were  duly  observed  and  performed,  no  such 
breaches  could  exist,  and  yet  the  lease  be  determined.  There  are 
many  answers  to  this  argument  Firsts  it  might  happen  that  the  lessor 
was  ignorant  of  the  existence  of  breaches  of  covenant  till  after  he  had 
acted  on  the  notice  to  determine  the  lease,  and  taken  possession  of  the 
mines  at  the  expiration  of  it ;  and  the  clause  may  have  been  inserted 
for  greater  caution,  to  enable  him  to  recover  for  such  breaches  so  sub- 
sequently discovered ;  and  the  clause  may  apply  to  other  remedies 
than  by  action,  such  as  reentry  and  distr^s.  Secondly,  the  clause 
might  apply  where  the  lessor  had  waived  the  condition  precedent  by 
accepting  the  notice  and  taking  possession,  although  he  might  be 
aware  of  some  breaches  of  covenant  For  we  do  not  think  the  argu- 
ment sound,  that  although  a  deed  would  be  necessary  to  do  away 
with  the  condition  precedent,  as  such,  before  breach,  therefore  that, 
after  breach,  the  lessor  might  not  waive  the  condition  without  deed. 
Thirdly,  the  clause  applies  to  both  parties,  lessees  as  well  as  lessor ;  so 
that  it  preserves  the  right  of  the  lessees  to  sue  the  lessor  for  breaches 
of  covenant,  if  any,  though  they  have  themselves,  by  their  own  act, 
determined  the  lease.  All  these  views  of  the  latter  clause  enable  the 
court  to  give  effect  to  the  words  of  that  clause  consistently  with  the 
construction  of  the  former  as  a  condition  precedent,  and  so  all  the 
words  are  made  to  have  some  effect ;  whereas,  by  a  different  construc- 
tion, as  we  have  already  observed,  the  words  in  the  former  part  of  the 
proviso  would,  in  effect,  be  struck  out  For  these  reasons,  we  are  of 
opinion  that  the  proviso  must  be  construed  as  containing  a  condition 
precedent,  and  that  the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  thb  Court  ov  Exchequer.] 

\BtfoTt  Lord  Caupbell,  C.  J.,  Patteson,  Coi.eridoe,  Maule,  Wightmait, 

tmd  Cressweix,  J  J.] 

Doe  d.  Padwick  v.  Wittcomb.^ 

Easter  Yacatioxi,  May  19,  1851. 

Ejectment — IdenlUy  of  Parcels  —  Evidence  —  Entrp  in  Book  of 

deceased  Steward, 

In  ejectment  for  twenty-two  acres,  parcel  of  the  manor  of  H^  it  appeared  that  the  whole 
manor  was  settled  on  the  Earl  of  A.,  in  1559,  when  a  lease  of  it  was  granted  to  Lord  L. 
for  one  hundred  yean,  and  that  an  act  of  Parliament  passed  restraining  the  Earls  of  A. 
from  alienating  their  property.  In  1825,  an  act  was  passed  to  enable  the  Duke  of  N.,  the 
'heir  of  the  Earls  of  A.,  to  sell,  and  the  manor  of  Ht  was  then  sold  to  the  lessor  of  the 
plaintiff.  In  order  to  show  that  the  lands  sought  to  be  recovered  were  identical  with  those 
mduded  in  the  lease  of  1559,  (there  being  no  trace  of  any  original  deeds  dealing  with  the 
property  later  than  1559,)  a  book,  found  in  the  muniment-room  of  the  Duke  of  N^  was 

1  15  Jut.  77a 


488  COURT  OF  EXCHEQUER,  1851. 

*  ..  —  1. 1 ■  ■  I  ..  ■       ■       ■  ■         1 

Doe  d.  FAdwick  v.  Wittoomb. 

tendered,  purporting  to  be  that  of  one  S^  a  steward  of  the  Earl  of  A.  in  1610  and  1620, 
in  which,  under  the  former  date,  was  an  entrj  of  a  lease  of  these  lands  from  S.  and  Xu,  to 
one  H.,  of  an  assignment  from  H.  to  P.,  and  a  minute  by  S.  that  *^P.*6  widow  hath  assigned 
to  Sir  £.  C^  who  yet  claimeth  tea  years  to  come : "  — 

EdAy  that  the  entries  were  not  admissible  as  evidence  of  reputation,  as  to  the  extent  of  the 
manor,  or  as  entries  made  by  a  deceased  person  in  the  dischaige  of  his  duty,  or  as  second- 
ary evidence  of  the  documents  referred  to. 

In  this  case,  an  action  of  ejectment  had  been  brought  to  recover 
possession  of  certain  property  at  Portsea,  claimed  as  parcel  of  the 
manor  of  Hayling.  In  1825,  the  lessor  of  the  plaintiff  had  purchased 
the  manor  ^of  Hayling  from  the  trustees  of  the  I)uke  of  Norfolk,  under 
the  authority  of  an  act  of  Parliament  The  history  of  the  property 
was  as  follows :  In  1559,  this  manor  had  been  demised  to  Lord  Lum- 
ley  for  100  years,  by  the  Earl  of  Arundel,  ancestor  to  the  said  Duke 
of  Norfolk,  the  reversion  being  entailed  by  the  same  deed.  By  a 
statute  passed  in  the  reign  of  Charles  L,  in  1627,  the  property  of  the 
Earl  of  Arundel  was  rendered  strictly  inalienable,  and  so  remained  un- 
til the  year  1825,  when  the  plaintiff  purchased  under  the  before-men- 
tioned act  In  order  to  establish  the  plaintiff's  titie,  it  was  necessary 
to  show  that  the  land  in  question  was  part  of  the  manor  of  Hayling 
in  1627,  the  date  of  the  act  of  Charles  L  The  lease  to  Lord  Lumley 
expired  in  1659,  and  an  underlease  by  him  to  Thomas  Stowton  and 
Humphrey  Lord  was  proved,  and  it  was  proposed  to  show  that  they 
had  demised  twenty-two  acres,  (alleged  to  be  the  land  now  sought  to 
be  recovered,)  as  parcel  of  the  manor  of  Hayling,  for  fifty-one  years 
from  1570,  to  one  ^Robert  Henslow,  who,  in  1574,  assigned  those 
twenty-two  acres  to  one  Popinjay,  by  whose  widow  they  were  as- 
signed, in  1610,  to  Sir  Edward  Cresswell,  through  whom  the  lessor 
of  the  plaintiff  traced  his  claim.  To  prove  this  lease  and  these  as- 
signments, and  so  to  establish  the  identity  of  the  lands  now  claimed 
with  those  mentioned  in  the  lease  of  1559,  an  ancient  manuscript 
book  was  offered  in  evidence.  This  book  had  been  found  in  the  muni- 
ment-room of  the  Duke  of  Norfolk,  and  purported  to  be  the  book  of 
one  Robert  Spiller.  It  contained  entries  of  the  underlease  to  Hens- 
low  from  Stowton  and  Lord,  of  Henslow's  assignment  to  Popinjay, 
and  of  the  assignment  by  the  widow  of  Popinjay  to  Sir  Edwaid 
Cresswell,  who,  it  was  therein  stated,  "  yet  claimeth  ten  years  to 
come."  Receipts  of  Spiller  for  rent,  dated  in  1617,  1618,  and  1622, 
were  put  in  to  show  that  he  was  deputy  steward  of  the  manor  at  that 
time,  and  the  handwriting  was  the  same  as  that  in  which  the  entries 
in  the  book  had  been  made.  The  original  leases  and  assignments 
could  not  be  found,  but  the  lessor  of  the  plaintiff  had  given  notice  to 
produce'all  originals ;  and  on  their  not  being  produced,  his  counsel 
contended  that  the  entries  in  the  book  were  evidence  of  the  facts 
therein  stated.  Lord  Denman,  before  whom  the  cause  was  tried  at  the 
Summer  assizes  for  Devon  in  1848,  refused  to  admit  the- book  as  evi- 
dence ;  whereupon  a  bill  of  exceptions  was  tendered  on  the  part  of 
the  plaintiff.^ 

n  I  -  - — ^ 

1  In  a  similar  case,  tried  before  Coleridge,  J.,  that  learned  judge  had  also  rejected 
the  book  as  evidence,  and  his  decision  was  affirmed  by  the  Court  of  Exchequer.  ZAm 
d.  Padwick  v.  Skinner,  3  Exch.  84, 
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Crowderj  for  the  plaintiff  in  error.  The  book  was  admissible  on 
three  grounds:  first,  as  evidence- of  reputation  respecting  the  extent 
of  the  manor  of  Hayling;  secondly,  as  being  a  contemporaneous 
official  entry  made  by  Spiller,  as  steward  of  the  manor,  in  discharge 
of  his  duty ;  and,  thirdly,  as  secondary  evidence  of  a  lease  which  could 
not  be  found.  On  the  first  point  there  was  evidence  of  the  hand- 
writing being  of  the  time  of  King  James  L,  and  of  Spiller  being  in 
the  employ  of  the  family  as  steward  at  that  period.  Receipts  were 
also  produced  signed  by  him,  and  in  the  same  handwriting  as  the  en- 
tries, and  also  as  the  name,  "  Robert  Spiller,"  at  the  commencement 
of  the  book.  They  may,  therefore,  be  taken  to  have  been  made  by  the 
same  person.  The  book  ought  to  have  gone  to  the  jury  at  least  as  the 
handwriting  of  the  period  in  question,  in  a  certain  book,  belonging  to 
one  Spiller,  he,  Spiller,  being  steward  of  the  manor,  and  having  ^ven 
receipts  for  rent  in  that  capacity  up  to  1622.  This  was  good  evidence 
of  reputation  that  the  twenty-two  acres  are  part  of  the  manor  of 
Hayling. 

[Maule^  J.  Reputation  is  thinking;  I  repute  a  man  to  be  good  or 
bad ;  that  is,  I  think  him  to  be  so. 

Cresswell^  J.  The  mere  entry  of  something  that  was  in  a  lease  is 
not  any  expression  of  opinion  or  reputation.] 

In  Chapman  v.  Cowlan^  13  East,  10,  certain  parchment  writings 
preserved  among  the  muniments  of  a  manor,  dated  in  1698  and  1717, 
purporting  to  be  signed  by  many  of  the  copyholders  of  the  manor, 
stating  an  unlimited  right  of  common  in  the  commoners,  which,  hav- 
ing been  found  inconvenient,  they  had  agreed  to  stock  the  common  in 
a  certain  restricted  manner,  were  held  to  have  been  rightly  received  as 
evidence  of  reputation  as  to  the  general  right,  sufficient  to  destroy  the 
restricted  right  set  up  by  the  plaintiff,  one  of  the  copyholders ;  and 
that  although  it  was  objected  that  the  instruments  were  not  proved  to 
have  been  signed  bv  a  majority  of  the  then  copyholders  of  the  manor^ 
or  that  the  plaintiff  held  the  copyhold  tenement  of  any  one  of  those 
who  had  signed  it. 

[MatUe^  J.  What  you  want  to  prove  is,  that  evidence  of  reputation 
is  admissible,  not  to  show  the  boundary  of  the  manor,  but  the  exist- 
ence of  a  lease.] 

The  reputation  of  a  fact  would  not  be  admissible ;  but  this  is  evi- 
dence of  Spiller  having  taken  a  note  of  the  lease,  which  we  may 
presume  was  before  him,  and  shows  his  opinion  of  the  document 

[Lord  Campbell^  C.  J.  He  was  making  an  abstract  of  the  lease, 
and  did  not  give  an  opinion  whether  it  was  a  true  one  or  not.] 

Parke,  B.,  in  Doe  d.  Padwick  v.  Skinner^  3  Exch.  84,  in  refusing  a  rule 
for  a  new  trial,  upon  the  ground  that  this  book  was  improperly  re- 
jected, said,  '^  To  a  certain  extent,  indeed,  it  is  evidence  of  reputation, 
because  what  concerns  a  manor  is  matter  of  reputation  as  to  the 
history  of  the  manor,  and  what  the  extent  of  the  manor  was."  On 
the  second  point,  this  was  the  entry  of  a*  steward  made  in  the  course 
of  his  duty. 

[  Coleridge^  J.  But  what  evidence  have  you  that  Spiller  was  the 
steward  ?     The  receipts  are  for  the  rent  of  four  cottages  due  to  the 
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Dowager  Countess  of  Arundel,  and  the  rent  which  is  now  paid  is  in 
no  way  shown  to  be  connected  with  these  four  cottages.] 

The  countess  was  referred  to  in  a  deed  of  1628 ;  her  claim  arose 
out  of  the  original  grant  It  was  Spiller's  duty  to  enter  documents 
when  they  came  to  his  notice.  Doe  v.  Turford^  3  B.  &  Ad.  890.  Htg^ 
ham  V.  Ridgway^  10  East,  109.    Stead  v.  Heaton,  4  T.  R.  669. 

[  Coleridge  J  J.  In  Stead  v.  Heaton^  one  entry  was  incorporated  with 
the  other ;  it  was  a  short  mode  of  reentering  it,  exactly  the  same  as 
if  it  all  had  been  written  over  again.] 

So,  here,  the  entry  made  in  1610  adopts  the  lease,  which  was  made 
some  years  before.  Thirdly,  this  entry  ought  to  have  been  received 
as  secondary  evidence  of  the  lease.  It  was  made  with  a  view  to  pre- 
serve the  contents  of  the  original,  and  was  a  short  statement  or  ab- 
stract of  the  lease. 

[Maule^  J.  A  copy  of  a  copy  is  not  admissible.  This  may  be  even 
less.  It  is  not  eveq  shown  that  it  is  not  an  abstract  of  a  copy ;  there 
is  nothing  to  connect  it  with  the  original  document] 

Such  an  entry,  at  this  time,  ought  to  be  received  in  evidence  after 
ineffectual  search  for  the  original  3%c  Mayor  of  Exeter  v.  Warren^ 
5  Q.  B.  773. 

Butt^  for  the  defendant,  was  not  called  upon. 

Lord  Campbell,  C.  J.  This  entry  was  not  admissible  on  any  of 
the  grounds  taken  for  the  plaintiff.  If  the  original  lease  bad  been 
forthcoming,  it  might  have  been  admitted  as  some  evidence  of  repu- 
tation of  the  extent  of  the  manor.  There  was  no  sufficient  evidence 
to  show  that  Spiller  was  steward ;  and  if  there  had  been,  it  was  no 
part  of  his  dutyj  in  that  capacity,  to  make  entries  of  this  kind ;  the 
evidence  could  not,  therefore,  be  received,  on  the  ground  that  the  entry 
was  made  in  the  ordinary  course  of  business  or  professional  employ- 
ment With  regard  to  the  third  point,  there  was  no  evidence  that 
any  such  lease  ever  was  in  existence  ;  and,  therefore,  there  could  not 
be  any  secondary  evidence  of  it  The  entries  could  not  be  considered 
as  an  abstract  of  the  deeds  to  which  they  profess  to  refer.  It  is  pos- 
sible that  an  abstract  of  title,  under  such  circumstances,  might  be  re- 
ceived as  secondary  evidence ;  but  these  entries  do  not  amount  to  an 

abstract  of  title.  _  ,  ,         .    .^ 

Judgment  for  the  plaintiff . 
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Stocks  V.  The  Mayor,  Aldermen,  and  Burgesses  of  Halifax.  —  Coe  v.  Plait 

Stocks  v.   The  Mayor,*  Aldermen,  and  Burgesses  of  Halifax.^ 

Trinity  Vacation,  June  24,  1851. 

Practice  —  Short-hand  Writer^s  Notes  of  Trial. 

In  this  case,  which  was  tried  before  Cresswell,  J.,  a  rule  had  been 
obtained  on  the  part  of  the  defendants  to  set  aside  the  verdict  found 
for  the  plaintiff  on  the  second  issue,  or  for  a  new  trial.  This  rule 
now  came  on  for  argument,  before  Parke,  Alderson,  Piatt,  and  Martin, 
BB.,  when 

X  Addison  was  proceeding  to  read  the  notes  of  a  short-hand  writer 
as  to  what  took  place  at  the  triaL    ' 

Parke,  B.  Do  not  read  the  short-hand  writer's  notes  of  the  trial 
We  expect  that  the  junior  counsel  in  the  cause  will  make  a  note  of 
what  takes  place  there.  It  would  give  rise  to  great  inconvenience  if 
the  notes  of  a  short-hand  writer  were  to  be  read  by  one  side  and  those 
of  counsel  by  the  other. 

J.  Addison  then  urged  that  there  was  no  rule  of  practice  excluding 
short-hand  writers'  notes,  and  that  he  had  himself  been  present  when 
the  lord  chief  baron  allowed  them  to  be  read. 

Alderson,  B.     That  was  in  a  case  of  his  own. 

The  argument  then  proceeded,  but  was  afterwards  put  an  end  to  by 
an  arrangement  between  the  parties. 


CJoE  V,  Platt.3 

Txinitj  Vacation,  June  27,  1851. 

Factories  — 74-8  Vict.  c.  15. 

In  order  to  constitute  an  offence  under  the  21st  section  of  7  &  8  Vict  c  15,  relntinf^  to  labor 
'  in  factories^  it  is  not  enough  that  the  mill  gearing  was  not  securely  fenced  at  the  time  when 
the  accident  occurred,  and  when  the  machinery  was  in  motion ;  it  must  be  made  to  appear 
that  the  machinery  was  at  that  time  in  motion  ybr  some  manufacturing  purpose. 

Quare,  whether  that  section  renders  the  leaving  the  mill  gearing  unfenced  an  offence  geaet* 
ally,  or  only  so  far  as  children  or  young  persons  are  concemmL 

This  was  an  action  on  the  case  brought  by  the  plaintiff,  Nancy 
Coe,  an  infant  within  the  age  of  twenty-one  years,  who  sued  by  her 
next  friend.     The  declaration  was  as  follows :  *^  Whereas  the  defend- 

I  15  Jur.  709.  •  2  15  Jur.  732. 
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ants,  before  and  at  the  time  of  the  committing  of  the  grievances  here« 
inafter  mentioned,  were  the  joint  occupiers  of  a  certain  boilding, 
situate  in  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to  wit,  in  Ijancashire,  in  which  said  building  steam  power  was  before 
and  at  the  time,  &c.,  used  to  work  machinery  employed  in  manafac- 
turing  cotton,  in  part  of  which  said  building  there  was  before  and  at 
the  time,  &c.,  certain  mill  gearing,  being  a  shaft,  which  before  and  at 
the  time,  &c.,  was  worked  and  put  in  motion  by  the  said  steam  power, 
and  which  said  part  of  the  said  building  was  not,  before  or  at  the 
time  of  the  committing  of  the  said  grievances,  used  solely  for  the  pur- 
pose of  a  dwelling-house,  nor  used  solely  for  the  manufacture  of 
goods  made  entirely  of  any  other  material  than  cotton,  wool,  hair, 
silk,  flax,  hemp,  jute,  or  tow,  nor  used  solely  for  the  manufacture  of 
lace,  of  hats,  or  of  paper,  or  solely  for  bleaching,  dyeing,  printing,  or 
calendering,  which  said  building,  mill  gearing,  and  steam  power  were 
before  and  at  the  time,  &c.,  under  the  care,  management,  and  direction 
of  the  defendants ;  and  whereas,  before  and  at  the  time,  &c.,  the 
plaintiff  lawfully  was  in  the  said  part  of  the  said  building  with  the 
consent  of  the  defendants ;  yet  the  defendants,  well  knowing  the 
premises,  after  the  1st  of  October,  1844,  to  wit,  on  the  11th  of 
June,  1850,  disregarded  their  duty  in  that  behalf  and  the  statute  in 
that  case  made  and  provided,  in  this,  that  the  said  shaft  was  not  then 
securely  fenced,  contrary  to  the  form  of  the  statute,  &c. ;  whereby, 
and  by  reason  of  the  premises,  the  wearing  apparel  wherewith  the 
plaintiff  was  then  clad  was  caught  by,  and  got  entangled  with,  the 
said  shaft,  and  the  plaintiff  was  greatly  whirled  and  dragged  abon^ 
and  received  great  bodily  injury ;  and  one  of  the  arms,  to  wit,  the 
right  arm  of  the  plaintifif,  was  separated  from  her  body,  and  one  of 
the  ankles,  to  wit,  the  left  ankle  of^  the  plaintif]^  became  and  was  frac* 
tured  and  broken,  and  she  was  otherwise  greatly  bruised,  wounded, 
and  injured  ;  and  also  by  means  of  the  premises  the  plaintiff  became 
and  was  maimed,  and  must  continue  maimed  for  the  rest  of  her  life, 
and  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  time,  to  wit,  to  the  commencement  of  this  suit ; 
during  all  which  said  time  the  plaintiff  suffered  and  underwent  great 
pain,  and  was  hindered  and  prevented  from  earning  her  livelihood  by 
working  for  the  same  as  she  otherwise  would  have  done,  and  was,  at  the 
commencement  of  this  suit,  likely  during  the  rest  of  her  life  to  be  less 
able  to  earn  her  livelihood  by  working  for  the  same  than  she  otherwise 
would  have  been ;  and  thereby,  also,  the  plaintiff  was  put  to  great 
charges,  &c.,  in  and  about  the  endeavoring  to  be  cured  of  the  said 
wounds,  fractures,  bruises,  and  injuries ;  to  the  plaintiff's  damage, 
&c."  The  defendants  having  pleaded  to  this  declaration,  the  cause 
was  tried  before  Piatt,  B.,  and  a  verdict  returned  for  the  plaintiff;  but 
a  rule  was  afterwards  obtained  by  Wilkins,  Seij.,  for  a  new  trial,  or  to 
arrest  the  judgment  The  first  branch  of  this  trial,  to  which,  however, 
it  will  be  unnecessary  further  to  allude,  was  argued  on  a  previous  day 
during  these  sittings,  and  the  latter  now  came  on  for  argument 

H  HiU^  for  the  defendants.     The  question  in  this  case  turns  on  the 
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constrnction  of  the  7  &  8  Vict  c.  16,  intituled  «  An  Act  to  amend  the 
Laws  relating  to  Labor  in  Factories."  Having  in  the  earlier  sections 
made  several  provisions  for  regulating  labor  in  them,  the  21st  section 
enacts  that  "  every  fly  wheel  directly  connected  with  the  steam  engine 
or  water  wheel  or  other  mechanical  power,  whether  in  the  engine-house 
or  not,  and  every  part  of  a  steam  engine  and  water  wheel,  and 
every  hoist  or  teagle,  near  to  which  children  or  young  persons  are 
liable  to  pass  or  be  employed,  and  all  parts  of  the  mill  gearing  in  a  fac- 
tory shall  be  securely  fenced ;  and  every  wheel  race  not  otherwise, 
secured  shall  be  fenced  close  to  the  edge  of  the  wheel  race  ;  and  the 
said  protection  to  each  part  shall  not  be  removed  while  the  parts  re- 
quired to  be  fenced  are  in  motion  by  the  action  of  the  steam  engine, 
water  wheel,  or  other  mechanical  power  for  any  manufacturing  pro- 
cess." Now,  there  are  two  objections  to  the  plaintiff's  right  to  main- 
tain this  action.  First,  the  statute  does  not  render  the  leaving 
mill  gearing  unfenced  an  unlawful  act  generally,  but  only  quoad 
a  particular  class  of  persons,  ir  e.,  children  and  young  persons, 
defined  by  sect  73  to  mean  respectively  persons  under  the  age  of 
thirteen  years,  and  between  the  ages  of  thirteen  and  eighteen  years, 
within  neither  of  which  is  the  plaintiff  shown  to  come.  Secondly^ 
and  it  will  be  more  convenient  to  argue  this  first,  supposing  the 
enactment  to  be  general  as  to  all  persons,  it  does  not  appear  on  the 
face  of  this  declaration  that  the  statute  has  been  violated,  for  the  ille- 
gality consists  in  leaving  the  mill  gearing  unfenced  while  the  machinery 
is  in  motion  for  some  manufacturing  process.  Not  only  does  this 
appear  from  the  language  of  the  section,  but  it  is  in  accordance  with 
good  sense ;  for  if  the  prohibition  were  absolute  under  all  circumstances 
the  machinery  could  not  be  put  in  motion  with  the  view  of  seeing 
whether  it  required  to  be  cleaned,  repaired,  or  was  in  working  order, 
facts  whixsh,  from  its  construction,  often  could  not  be  ascertained  with. 
a  fencing  concealing  its  parts.  The  rule  to  be  observed  in  the  con* 
struction  of  statutes  is,  to  consider  the  old  law,  the  mischief  intended 
to  be  prevented,  and  the  remedy  meant  to  be  applied  to  it ;  Heydxriis 
Casey  3  Rep.  7 ;  and  the  principle  for  determining  the  sufficiency  of  a 
declaration  framed  on  a  statute  is,  to  see  if  the  matters  alleged  in  it 
are  consistent  with  any  state  of  facts  not  within  the  statute.  The 
Attorney  General  v.  Shillibeery  3  Exch.  71.  Then,  with  respect  to  the 
other  point.  Not  only  is  this  a  penal  statute,  and  as  such  to  be  con- 
strued strictly,  but  wherever  a  statute  is  avowedly  passed  for  the  benefit 
of  a  particular  class  of  persons,  its  merely  using  general  words  in 
some  part  will  not  extend  its  operation  to  all  the  world.  When  the 
legislature  enacts  or  prohibits  any  thing  for  the  advantage  of  a  person,, 
it  impliedly  gives  him  aright  of  action  for  any  thing  done  in  deroga- 
tion of  that  advantage.  Bac.  Ab.  "  Statute,"  K. ;  6  Mod.  26-7,  per 
Holt,  C.  J.  Now  this  present  statute,  in  several  sections,  viz.,  sects- 
22-25  and  42,  points  out  the  remedy  when  accidents  occur  in  facto- 
ries, i.  c.,  a  report  is  to  be  made  by  an  inspector  to  the  secretary  of 
state,  who  may  direct  an  action  to  be  brought  But  the  duties  of 
the  inspector  are  limited  to  children  and  young  persons,  and  no  pro* 
ceedings  can  be  taken  except  through  him.  Sects.  45,  46,  59,  60. 
•VOL.  V.  42 
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Aiherton^  contra,  (having  been  directed  by  the  court  to  confine  him- 
self to  the  first  point  argued.)  The  meaning  of  the  statute  is  simply 
this  —  that  the  engines  of  which  it  speaks  must  be  provided  with  a 
secure  permanent  fencing,  for  use  at  all  times  when  fencing  is  required, 
i.  e.,  when  the  machine  is  in  motion  for  a  manufacturing  purpose,  and 
the  removing  which  at  any  other  time  is  no  violation  of  the  statute. 
Now  the  allegation  in  this  declaration,  that  the  defendants  did  not 
keep  this  machinery  securely  fenced,  must  be  taken  to  mean  that  it 
was  not  kept  fenced  in  the  manner  required  by  the  statute ;  and,  read- 
ing the  whole  count  together,  it  avers,  in  substance,  that  the  machinery 
at  the  time  of  the  accident  was  in  motion  by  steam  power  for  a  man- 
ufacturing purpose.  Besides,  if  the  defence  be  that  the  defendants 
removed  the  fence  in  some  exceptional  state  of  things  allowed  by  the 
statute,  they  ought  to  have  pleaded  specially. 

Parke,  B.  We  are  all  agreed  that  the  first  objection  insisted  on  by 
Mr.  Hill  must  prevail.  One  of  the  objections  taken  by  him  was,  that 
this  statute  applies  solely  to  the  protection  of  children  and  young 
persons  working  in  factories;  that  it  merely  meant  to  enact  a 
certain  protection  for  their  benefit ;  and  that  such  as  they  only  could 
sue  for  any  violations  of  its  provisions.  On  that  subject  we  need  not 
hear  Mr.  Atherton,  because,  as  at  present  advised,  (although  it  will 
not  be  necessary  for  us  to  give  an  opinion  on  the  point,)  we  think 
the  meaning  of  the  statute  is,  that  in  these  factories  there  shall  be  on 
all  occasions,  a  protection  for  machinery  when  in  motion  for  the  pur- 
poses there  described ;  and  although  the  main  object  of  it  may  have 
been  to  secure  children  and  young  persons,  who,  as  such,  are  more 
liable  than  others  to  sustain  accidents  in  the  absence  of  such  protec« 
tion,  yet,  in  order  to  insure  security  to  them,  there  is  a  positive  enact- 
ment  by  the  statute  that  the  various  parts  of  the  machinery,contem- 
plated  by  the  act,  and  which  are  enumerated  in  the  interpretation 
clause,  sect  73,  i.  e.,  every  thing  included  under  the  denomination  of 
"  mjU  gearing,"  shall  be  securely  fenced  while  in  motion  for  certain 
purposes ;  and  if  any  person  using  reasonable  care  sustain  any  injury 
in  consequence  of  the  violation  of  this  enactment,  he  has  a  right  of 
action  against  the  owner  of  the  mill.  We  think  that  duty  is  clearly 
imposed  on  the  owner,  although  the  motive  of  the  legislature  in  the 
enactment  was  the  protection  of  little  children  and  young  persons 
employed  in  these  factories;  and  if  there  even  were  a  factory  without 
such  beiifg  employed  in  it,  (a  thing  which  practically  never  takes 
place,)  still  the  same  obligation  is  imposed  by  this  statute. 

The  only  question,  however,  which  we  have  to  decide  is,  whether, 
taking  for  granted  that  the  defendants,  being  owners  of  such  a  fac- 
tory, are  bound  to  keep  every  part  of  the  mill  gearing  while  in  opera- 
tion securely  fenced,  a  violation  of  that  duty  is  suflSciently  stated  on 
the  face  of  this  declaration.  Now  the  21st  section  of  the  act  requires 
that  « every  fly  wheel  directly  connected  with  the  steam  engine  or 
water  .wheel  or  other  mechanical  power,  whether  in  the  engine-house 
or  not,  and  every  part  of  a  steam  engine  and  water  wheel,  and  every 
hoist  or  teagle,  near  to  which  children  or  young  persons  are  liable  to 
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pass  or  be  employed,"  (that  qualifies  only  the  last  expression,)  **  and 
all  parts  of  the  mill  gearing  in  a  factory  shall  be  securely  fenced."  It 
then  goes  on,  '^  And  the  said  protection,"  i.  e.,  fencing,  ^  to  each  part 
shall  not  be  removed  while  parts  required  to  be  fenced  are  in  motion 
by  the  action  of  the  steam  engine,  water  wheel,  or  other  mechanical 
power  for  any  manufacturing  process."  That,  I  think,  means  that 
the  owner  shall  keep  those  things  securely  fenced  by  some  contri- 
vance, permanent  or  temporary,  while  the  steam  engine  or  other  power 
which  moves  the  mill  is  being  used  for  any  manufacturing  purpose. 
But  that  does  not  apply  to  cases  when  it  is  used  for  other  purposes ; 
as,  for  instance,  when  put  in  motion  to  ascertain  if  the  machinery  is 
out  of  repair,  &c. ;  and  the  question  is,  therefore,  reduced  to  this :  Does 
this  declaration  show  that  this  mill  gearing  was  not  fenced  at  a  time 
when  it  was  propelled  by  steam,  and  in  motion  for  a  manufacturing 
purpose?  If  you  look  at  the  declaration  you  will  find  no  such  aver- 
ment,  or  any  thing  equivalent  to  it  It  begins  by  stating  there  was  a 
building  in  the  joint  occupation  of  the  defendants,  <<  in  which  said 
building  steam  power  was  used  to  work  machinery  employed  in 
manufacturing  cotton,"  thus  bringing  this  mill  within  the  description 
of  the  term  "factory,"  in  the  interpretation  clause,  by  showing  that  it 
was  a  cotton  mill,  '^in  part  of  which  said  building  there  was  bef<»re 
and  at  the  time,  &c.,  a  certain  mill  gearing,  being  a  shaft,  which  before 
and  at  the  time»  &c,  was  worked  and  put  in  motion  by  the  said  steam 
power."  It  is  not  averred  that  the  shaft  here  spoken  of  was  put  in 
motion  by  steam  power  to  carry  on  any  process  for  the  manufacture 
of  cotton ;  *<  and  which  said  part  of  the  said  building  was  not  before 
or  at  the  time,  &c.,  used  solely  for  the  purpose  of  a  dwelling-house, 
d&c.,"  i.  e.,  in  order  to  exclude  the  exception  in  the  interpretation  clause. 
It  then  goes  on  to  aver  that  the  plaintiff  was  lawfully  in  the  mill,  and 
the  breach  of  duty  charged  is,  that  on  the  occasion  in  question,  while 
the  mill  gearing  was  in  motion,  not  stated  for  any  manufacturing 
purpose,  '<  the  shaft  was  not  securely  fenced,  contrary  to  the  form  of 
the  statute,  &c."  That  is  the  only  breach  of  duty  relied  on ;  and  the 
declaration,  therefore,  does  not  state  the  violation  of  duty  contem- 
plated in  the  statute,  namely,  that  the  machinery  was  left  unfenced 
while  in  use  for  a  manufacturing  purpose.  The  plaintiff  has,  howeveri 
lost  nothing  by  any  supposed  defect  in  the  declaration,  for  on  the 
facts,  as  they  appeared  in  evidence  at  the  trial,  when  this  unfortunate 
child  received  the  injuries  complained  of,  the  mill  was  not  in  use  for 
any  manufacturing  purpose.  I  am  sorry  for  it,  but  we  must  do  our 
duty ;  and  as  we  cannot  say  that  the  defendants  have  violated  the 
statute,  the  judgment  must  be  arrested* 

Aldebson,  B.  I  am  of  the  same  opinion,  and  am  sorry  it  must  be 
BO.  But  my  regret  is  the  less,  because  the  objection  taken  goes  to  the 
action  itself;  for  it  goes  to  show  that,  in  point  of  law,  the  plaintiff  has 
no  right  to  maintain  the  action,  and,  therefore,  does  not  fail  through 
any  defect  in  the  declaration,  seeing  that  the  facts  would  not  warrant 
her  in  making  the  averment  which  the  court  thinks  necessary  to  ren- 
der the  declaration  good.    It  is  an  objection  on  the  merits,  and  I  am 
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glad  for  the  plaintiff's  sake  that  it  has  been  taken  in  snoh  a  form  as 
not  to  fix  her  with  costs.  I  was  at  first  disposed  to  think  that  the 
latter  words  of  this  21st  section  might  be  got  over  and  read  as  a  mere 
description  of  the  mechanical  power  used — not  to  be  taken  as  de- 
scriptive of  machinery  being  in  motion  for  a  manufacturing  purpose, 
but  of  machinery  put  in  motion  by  the  action  of  a  power  ordinarily 
used  for  manufacturing  purposes.  But  that  construction  cannot  be 
supported,  for  in  the  20th  section,  the  legislature,  speaking  of  self- 
acting  machines,  enacts  that  "  no  child  or  young  person  shall  be  al- 
lowed to  clean  any  part  of  the  mill  gearing  in  a  factory  while  the 
same  is  in  motion,  for  the  purpose  of  propelling  any  part  of  the  manu- 
facturing machinery ;  and  no  child  or  young  person  shall  be  allowed 
lo  work  between  the  fixed  and  traversing  part  of  any  self-acting 
machine  while  the  latter  is  in  motion  by  the  action  of  the  steam 
engine,  water  wheel,  or  other  mechanical  power."  Here  the  legisla- 
ture use  the  latter  words  alone j  whereas  the  21st  section  subjoins  *^for 
any  manufacturing  process,"  clearly  pointing  out  that  the  words  '^for 
any  manufacturing  process  "  are  applied  to  machinery  in  motion  for 
any  manufacturing  purpose.  I  cannot  find  that  this  machinery  was, 
at  the  time  of  the  accident,  in  motion  for  any  such  a  purpose,  —  it  only 
appears  that  the  mill  was  ordinarily  used  Iot  such, — and  even  sup- 
posing that  the  mill  gearing  was  put  in  motion  by  a  steam  engine, 
which  was  usually  in  motion  for  a  manufacturing  process,  it  doea  not 
at  all  follow  that  it  was  in  motion  at  that  time  for  that  purpose. 
There  is  no  such  averment  in  the  dedeuution,  and  the  facts  would  not 
warrant  it  if  there  were. 

Platt,  B.  The  21st  section  appears  to  me  clearly  to  apply  to  a 
general  duty  in  the  owner  of  the  building  as  regards  that  portion  of 
mankind  who  may  be  brought  to  factories  for  the  purpose  of  being 
employed  there.  The  language  is  very  remarkable ;  for  if  the  part 
of  the  section  in  question  is  to  be  understood  as  limited  to  the  mere 
duty  of  manufacturers  with  respect  to  young  persons  and  children, 
why  should  not  the  same  words  be  introduced  following  the  mill  gear- 
ing as  are  used  in  the  next  previous  portion  of  the  section?  Its 
language  is,  "  every  hoist  or  teagle,"  qualified  by  the  words,  "  near  to 
which  children  or  young  persons  are  liable  to  pass  or  be  employed ;" 
and  it  then  goes  on  to  say,  ^  all  the  parts  of  the  mill  gearing  shall  be 
securely  fenced."  It  therefore  seems  to  me  that  that  portion  of  the 
section  was  advisedly  couched  in  this  form  in  order  to  point  to  a  dis- 
tinction between  those  two  things.  Now  the  duty  imposed  is  to  fence ; 
but  it  is  not  limited  to  that,  for  the  fencing  is  to  be  kept  unremoved. 
That  must  surely  be  during  the  time  the  machinery  is  in  motion  in 
the  course  of  manufacturing;  for  suppose  the  section  had  been  that 
the  fencing  was  to  remain  unremoved  during  the  action  of  the  steam 
engine,  and  not  limited  to  those  occasions,  it  never  could  be  moved 
unless  a  fence  were  upon  it.  That  could  not  be  contemplated,  and 
consequently  the  words  ^for  any  manufacturing  process"  do  not 
apply  as  descriptive  of  a  mechanical  power,  but  of  the  time  during 
which  the  fence  is  to  be  retained.    By  no  interpretation,  therefore^ 
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can  it  be  said  that  this  shaft  was  improperly  left  nnfenced ;  and  that 
being  the  case,  the  defendants  have  been  guilty  of  no  breach  of  duty 
whatever. 

Parke,  B.  This  enactment,  I  take  it,  applies  to  all  factories,  for  it 
is  well  known  that  there  is  no  factory  in  which  young  persons  or  chil- 
dren are  not  employed.  If  this  be  not  so,  there  would  be  an  objection 
to  the  declaration  on  another  ground,  namely,  that  it  contains  no 
averment  that  young  persons  or  children  were  employed  in  this  build- 
ing. There  can  be  no  doubt  that  the  intention  of  the  legislature 
was  to  protect  them. 

Platt,  B.  That  is  quite  clear  from  the  32d  section,  which  enacts 
that "  no  female  above  the  age  of  eighteen  years  shall  be  employed  in 
any  factory  save  for  the  time  and  in  the  same  manner  as  young  per- 
sons may  be  employed  in  factories."  This  section  evidently  contem- 
plates the  employment  of  females  of  any  age. 

AiJ)ERSoN,  B.  I  said  nothing  on  the  first  point  stated  by  Mr.  Hill, 
and  merely  agree  with  the  rest  of  the  court,  that  there  must  be  judg- 
ment for  the  defendants  on  this  declaration. 

Rule  absolute  to  arrest  the  jtAdgment* 
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Trinitj  Tenn,  Jolj  10,  ISftl. 

Contracts  with  public  Companies. 

Persons  dealing  with  railway  or  other  similar  companies  should  alwajs  bear  in  mind  that 
snch  companies  are  essenuallj  different  from  an  ordinary  partnership  or  firm,  for  all  pur- 
poses of  contracts,  and  especially  in  respect  of  evidence  against  them  on  legal  trials ;  and 
shanld  insist  upon  all  contracts  with  them  bein^  by  deed  nnder  the  seal  of  the  company, 
or  signed  by  directors,  or  otherwise  executed  in  the  manner  prescribed  by  the  act  of 
Parliament  regalating  the  company — there  is  no  safety  or  security  for  an^  one  dealing 
with  such  a  body  upon  an^  other  footing.  The  same  observation  also  applies  in  respect 
of  any  variation  or  alteration  in  a  contract  which  has  been  made. 

The  secretary  of  such  a  company  has,  of  himself,  no  independent  authority  to  bind  the  com* 
pany  by  letters  or  documents  signed  by  him. 

This  was  a  special  case,  which  was  argued  during  the  term  by 

Phipsony  for  the  plaintiff;  and 

BroSy  for  the  defendants. 

Its  nature,  and  the  important  principle  involved  in  it,  fully  appear 

1  15  Jur.  82a 
42  • 
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from  the  judgment  of  the  cotirt,  which  was  now,  after  time  taken  for 
consideration,  delivered  by 

Martin,  B.  This  is  a  special  case,  and  the  question  stated  for  the 
opinion  of  the  coart  is,  whether  the  plaintiff  is  entitled  to  recoTer  on 
both  or  either  of  the  two  special  counts  of  the  declaration. 

The  first  count  is  founded  upon  an  alleged  contract  by  the  defend* 
ants  to  buy  and  accept  from  the  plaintiff  two  thousand  tons  of  boiler 
plates ;  and  the  second  count  is  upon  an  allied  contract  to  buy  and 
accept  from  four  hundred  to  five  hundred  tons  of  boiler  plates  and 
angle  iron  —  angle  iron  being  a  description  of  iron  used  in  applying 
the  boiler  plates  to  form  the  tubular  bridge  over  the  Menai  Straits  at 
Bangor. 

The  defendants  are  a  corporation,  created  and  regulated  by  the 
stat  7  &  8  Vict  c  65,  and  not  by  the  general  act ;  but  the  provisions 
applicable  to  the  present  case  are  the  same  in  both  acts. 

By  the  87th  section,  the  affairs  of  the  company  are  placed  under 
the  management  and  superintendence  of  the  directors,  who  are  au- 
thorized to  enter  into  contracts  for  the  execution  of  the  works  and  for 
all  other  matters  necessary  for  the  transaction  of  its  afiairs.  By  the 
93d  section,  the  directors  are  authorized  to  appoint  committees,  who, 
whilst  three  are  present,  are,  by  the  94th  section,  authorized  to  perform 
the  acts  intrusted  to  them.  By  the  ordinary  law,  contracts  to  bind 
the  company  could  only  (except  in  some  few  instances)  be  created  by 
deed,  but  by  the  95th  section  the  directors  or  a  committee  appointed 
by  them  are  authorized,  "with  respect  to  any  contract  which,  if  made 
between  anv  private  persons,  would  by  law  be  valid  although  made 
by  parol  onW  and  not  reduced  into  writing,"  to  make  such  contracts 
on  behalf  of  the  company  by  parol  only  without  writing,  and  in  the 
same  manner  to  vary  or  discharge  the  same  —  and  such  contracts 
made  according  to  the  provisions  therein  contained  are  effectual  in 
law,  and  binding  upon  the  company  and  their  successors. 

The  present  alleged  contracts  were  contracts  within  the  17th  sec- 
tion of  the  Statute  of  Frauds,  and  there  has  been  a  delivery  and  ac- 
ceptance of  part  of  the  goods  under  both,  and  also  part  payments 
under  both ;  and  it  was  contended  on  behalf  of  the  plaintiff,  by  Mr. 
Phipson,  that  under  the  provision  before  alluded  to  the  contracts 
were  binding  upon  the  company ;  and  assuming  there  was  no 
other  objection  to  the  contracts,  we  think  this  contention  was  well 
founded. 

The  first  contract  originated  in  a  circular  letter  dated  the  24th  of 
July,  1846,  which  the  directors  caused  to  be  sent  to  the  plaintiff.  On 
the  28th  of  July  he  answered  this  letter,  and  upon  the  29th,  a  board 
meeting  of  the  directors  was  held,  when  this  letter  was  laid  before 
them.  At  this  meeting  it  was  resolved  that  a  tender  should  be  ac- 
cepted from  the'  plaintiff  for  two  thousand  tons  of  iron  at  certain 
prices ;  and  upon  a  careful  consideration  of  this  resolution,  we  are  of 
opinion  that  the  quantity  of  iron  which  the  directors  resolved  should 
be  bought  and  accepted  from  the  plaintiff  was  two  thousand  tons 
altogether,  including  the  boiler  plates  and  the  angle  iron.     Under  the 
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authority  of  thia  reaolation,  Mr.  King,  the  secretary,  uf>on  the  31st  of 
July,  addressed  a  letter  to  the  plaintiff,  stating  that  he  was  instructed 
by  the  directors  to  enter  into  an  agreement  for  the  supply  of  two 
tnousand  tons  of  ^  boiler  plates."  In  consequence  of  a  misunder- 
standing as  to  the  price,  the  matter  was  not  finally  arranged  until 
some  time  afterwards. 

On  the  Idth  of  October,  Mr.  King,  the  secretary,  addressed  a  letter 
to  the  plaintiff,  as  follows :  — 

"  Chester  and  Holyhead  Railway. 

"61  Hoorgate  Stroety  Oct  15,  18M. 

<*  Sir,  —  Referring  to  my  letter  to  you  of  the  31st  of  July,  of  which 
a  copy  is  appended,  I  am  now  instructed  to  state  that  the  directors 
will  agree  to  an  alteration  in  the  terms  as  therein  stated,  the  altera- 
tion to  be  to  the  following  efiect :  — 

<'  That  the  supply  of  two  thousand  tons  of  boiler  plates  shall  con- 
sist of  one  thousand  tons  of  ^  best '  and  one  thousand  tons  of  '  best 
best,'  at  the  same  price  per  ton,  as  follows :  — 

£      8,    d* 

»  Boiler  plates  up  to  3  cwt 13    10    0 

up  to  4  cwt 15      0    0 

uptoScwt.  . 17      00 

up  to  6  cwt. 19    10    0 

"Angle  iron 13    10    0 

The  price  in  each  case  including  delivery  in  London,  or  7*.  6rf.  per 
ton  less  if  delivered  in  Liverpool. 

"  Oblige  me  by  acknowledging  this  letter,  accepting  its  terms  in 
conjunction  with  those  in  my  former  letter  of  the  31st  of  July,  so  far 
as  they  are  not  affected  by  these  new  terms. 

**  I  am,  sir,  yours  very  obediently, 

"  Gborgb  King. 
«  W.  Williams,  Esq., 

Albion  Iron  Works,  West  Bromwich." 

Letter  of  the  31st  of  July,  referred  to  above  :  — 

**  Sir,  —  I  am  instructed  to  inform  you  that  the  directors  of  this 
company,  at  their  board  meeting  on  Wednesday,  agreed  to  enter  into 
an  agreement  with  you  for  the  supply  of  two  thousand  tons  of  boiler 
plates  of  <  best  iron,'  at  the  prices  agreed  between  you  and  Mr.  Ste- 
phenson, viz. :  — 

£      8.    d. 

«  Boiler  plates  up  to  3  cwt. 13  0    0 

up  to  4  cwt 14  10    0 

up  to  5  cwt. 16  10    0 

up  to  6  cwt 19  0    0 

"  Angle  iron  per  ton 13  0    0 

The  price  in  each  case  including  delivery  in  London,  or  7s.  G(L  per 

ton  less  if  delivered  in  Liverpool. 

^  It  being  left  to  Mr.  Stephenson  and  Mr.  Fairbaim  to  arrange 
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with  you  as  to  the  quantities  of  each  description  and  the  place  of 
delivery. 

^  The  directors  instruct  me  to  state  that  the  contract  is  considered 
to  include  the  following  stipulations :  — 

"  1.  That  the  plates  be  all  marked  C.  &  H.  Ck).,  and  your  own  name. 

^  2.  That  the  invoices  be  furnished  to  this  office  with  the  quanti- 
ties duly  certified  by  the  party  to  whom  Mr.  Stephenson  or  Mr.  Fair- 
bairn  shall  direct  them  to  be  delivered. 

^'  3.  That  the  meeting  of  the  finance  committee  being  the  first  Moo- 
day  in  each  month,  and  the  day  of  making  payment^  the  following 
Monday,  all  invoices  delivered  previous  to  the  first  Monday  and  paid 
on  the  second  are  considered  to  be  cash,  and  subject  to  the  discount 
named  in  your  tender. 

^  I  shall  be  obliged  by  your  acknowledgment  of  this  letter,  accept- 
ing its  terms  in  conjunction  with  those  relating  to  delivery  contained 
in  your  tender,  at  the  rate  of  forty  tons  per  week. 

"  I  am,  sir,  your  very  obedient  servant, 

^  Georob  King,  Secretajy. 

"  W.  Williams,  Esq., 

Albion  Iron  Works,  West  Bromwich." 

On  the  19th  of  October,  the  plaintiff  wrote  an  answer  in  these 
words :  — 

"  Oeorge  King,  Esq.,  Secretary  to  the 

Chester  and  Holyhead  Railway  Company. 

'*  Albion  Iron  Works,  West  Bromwich,  Oct.  19,  IS46. 

"  Sir,  —  I  have  your  letter  of  the  15th  instant  offering  me  an  order 
for  two  thousand  tons  of  plates,  half  of*  which  are  to  be  '  best'  and 
the  other  half  ^  best  best,'  at  prices  therein  mentioned,  and  a  quantity 
of  angle  iron  as  v^ill  be  ordered  by  Mr.  Fairbairn,  all  of  which  I  beg 
to  say  I  will  accept  subject  to  the  payments  and  deliveries  as  you 
mention,  and  I  also  beg  to  say  I  have  a  quantity  now  ready,  and  have 
written  to  Mr.  Fairbairn  to  know  where  I  am  to  send  them,  and  hope 
to  have  other  specifications  sent  me  soon,  so  that  I  may  have  plenty 
to  go  on  with,  as  my  deliveries  can  only  be  made  by  my  not  having  to 
wait  for  instructions. 

"  In  conclusion,  I  beg  to  say,  I  would  not  have  accepted  the  order 
at  the  prices  I  have  if  I  did  not  feel  myself  indebted  to  Mr.  Stephen- 
son and  some  others  for  the  good  feeling  shown  me,  as  I  could  do 
better,  and  would  not  submit  to  the  trouble  I  have  had,  and  will  never 
apply  to  a  public  company  again. 

"  I  am,  sir,  respectfully, 

"  Your  obedient  servant, 

"Walter  Williams.** 

It  was  contended  by  the  plaintiff  that  these  two  letters  constituted 
a  contract  with  the  company,  and  that  by  virtue  of  it  the  defendants 
were  bound  to  accept  and  pay  for  two  thousand  tons  of  plates,  ex- 
clusive of  the  angle  iron  which  might  be  ordered  by  Mr.  Fairbairn. 
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If  the  question  depended  upon  the  mere  construction  of  these  two 
letters,  we  probably  should  have  considered  the  plaintiff's  view  cor* 
rect ',  but  it  was  contended  on  behalf  of  the  defendants,  that  Mr.  King, 
the  secretary,  had  no  authority  to  bind  the  company  beyond  that  con* 
ferred  upon  him  by  the  resolution  of  the  directors  or  a  committee ; 
that  the  secretary  of  a  railway  company  has  of  himself  no  inde- 
pendent authority  to  bind  the  company,  and  that  to  bind  them  other- 
wise than  by  a  deed  the  contract  must  be  signed  by  three  of  the 
committee,  or  three  of  the  directors,  or,  if  made  by  parol,  must  be 
made  by  the  committee  or  the  directors  in  conformity  with  the  95th 
section ;  and,  upon  consideration,  we  think  this  argument  well  founded. 
The  secretary  of  a  railway  company  is  in  a  very  different  position 
from  the  managing  clerk  of  a  private  company  or  firm.  He  is,  in 
fact,  the  secretary  or  scribe  only,  and  unless  his  act  is  one  authorized 
by  the  directors  or  a  committee,  it  is  not,  in  our  opinion,  binding  upon 
the  corporation  or  company. 

We  have  ahready  stated  that,  in  our  view,  the  resolution  of  the 
company  only  authorized  a  contract  for  the  purchase  of  two  thousand 
tons  of  iron,  including  boiler  plates  and  angle  iron,  and  it,  therefore, 
follows,  that,  according  to  our  judgment,  the  contract  alleged  in  the 
first  count,  which  is  founded  upon  an  alleged  contract  to  buy  and 
accept  two  thousand  tons  of  boiler  plates,  exclusive  of  angle  iron, 
has  not  been  proved,  and  the  plaintiff  is  not  entitled  to  recover 
upon  it 

It  is  right  to  state  that  it  has  been  reported  to  us  by  Mr.  Whitmore, 
to  whom  it  was  referred  by  the  parties,  that  the  letters  of  the  31st  of 
July,  16th  of  October,  and  19th  of  October  were  not  laid  before  the 
directors,  nor  were  their  terms  otherwise  made  known  to  them,  so  that 
no  confirmation  or  ratification  can  be  alleged  to  exist. 

The  contract  alleged  in  the  second  count  originated  in  a  letter 
written  to  the  plaintiiT  by  Mr.  King,  the  secretary,  on  the  28th  of 
March,  1848,  requesting  to  be  furnished  with  a  tender  for  a  further 
quantity  of  iron.  To  this  letter  the  plaintiiT  replied  on  the  31st  of 
March,  offering  to  supply  four  hundred  or  five  hundred  tons  of  plates 
and  angle  iron  at  a  named  price.  This  letter  was  laid  before  the 
directors  at  a  board  meeting  held  on  the  6th  of  April,  when  they 
authorized  a  contract  to  be  entered  into  with  the  plaintiff  for  three 
liundred  and  fifty  tons. 

Upon  the  day  of  this  meeting  the  plaintiff,  being  in  London  when 
the  meeting  was  held,  wrote  upon  a  slip  of  paper  as  follows :  "  Mr. 
Walter  Williams,  to  inquire  if  the  company  have  decided  about  the 
plates  ; "  &nd  sent  it  in  to  the  secretary,  who  returned  it  to  the  plain- 
tiff with  the  following  written  upon  it:  "  Tender  accepted  for  three 
hundred  and  fifty  tons." 

Upon  the  11th  of  April,  however,  the  secretary  addressed  a  letter  to 
the  plaintiff :  — 

"  Chester  and  Holyhead  Railway. 

"61  Moorgate  Street,  April  11,  1848. 

<'  Sir,  —  Your  tender  of  March  31st,  for  a  further  quantity  of  iron 
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for  the  Conway  and  Britannia  bridges,  is  accepted  by  the  directoiB, 
and  I  am  instructed  to  request  aline  from  you  in  confirmation  theieoC 

"  Yours  obediently, 

*'  Gso.  King. 
«  Walter  Williams,  Esq., 

Albion  Iron  Works,  West  Bromwich." 

To  which  the  plaintiff  wrote  in  answer,  on  the  12th  :  — 
<<  Geo.  King,  Esq.,  London. 

"Albion  Iron  Works,  West  Bromwich,  April  12,  1S48. 

"  Dear  Sir,  —  I  have  your  favor  of  yesterday,  stating  my  tender  to 
the  Chester  and  Holyhead  Railway  Ck>mpany  of  the  31st  ult.  is 
accepted,  which  I  thank  you  for,  and  shall  be  glad  to  receive  specifi* 
cations,  as  I  wish  to  complete  your  orders,  but  am  well  aware  if  I 
press  the  engineers  they  will  give  me  trouble  in  some  way  or  other, 
and  am  quite  satisfied  my  iron  would  not  have  been  found  fault  with 
last  summer  if  I  had  not  pressed  so  much  for  money  and  orders ;  bat 
I  have  put  it  all  by,  and  have  no  doubt  of  getting  Mr.  R.  Stephen- 
son to  think  better,  of  it  if  he  will  ever  look  at  it  again. 

"  I  am,  sir,  your  obedient  servant, 

"  Walter  Williams." 

The  plaintiff  considered  the  contract  contained  in  the  two  letters 
of  the  31st  of  March  and  11th  of  April  to  be  the  real  one,  viz.,  a  con- 
tract for  from  four  hundred  to  five  hundred  tons  of  iron,  and  the  second 
count  is  framed  upon  such  a  contract ;  but,  for  the  reason  already  given, 
we  consider  there  was  no  such  contract  binding  upon  the  company, 
the  directors  having  only  authorized  one  for  three  hundred  and  fifty 
tons.'  It  was  suggested  that  the  second  count  might  be  amended  upon 
the  memorandum  written  by  the  secretary  on  the  day  of  the  meeting, 
by  alleging  it  to  be  a  contract  for  three  hundred  and  fifty  tons.  But 
this  could  not  be  done,  as  in  truth  the  plaintiff  never  contracted  to 
supply  three  hundred  and  fifty  tons  —  his  contract  was  for  a  supply  of 
from  four  hundred  to  five  hundred  tons,  so  that  the  parties  never 
agreed  " ad  idenij^  which  is  essential  to  make  a  contract  The  result 
is,  that,  according  to  the  agreement  stated  in  the  case,  the  verdict  is  to 
be  entered  for  the  plaintiff  for  40/.  II5. 1(2.,  upon  the  common  count 
There  are  some  other  issues  in  respect  of  the  special  counts,  which  the 
parties  will  probably  dispose  of  by  agreement  between  themselves. 

We  cannot  conclude  without  calling  attention  to  the  extreme  ira- 

1>rudence  of  persons  dealing  with  railway  or  other  companies  upon 
etters  or  documents  signed  by  the  secretaries  of  such  companies. 

There  is  no  reason  to  suppose  that  any  fraud  was  intended  in  this 
case,  or  that  the  mistake  originated  otherwise  than  in  unintentional 
oversight  But  the  consequences  to  the  plaintiff  are  the  same  as  if 
the  gross  fraud  had  been  practised  upon  him  of  the  directors  author- 
izing one  contract,  and  their  secretary  knowingly  communicating  one 
varying  from  it  to  him.  He  not  unnaturally  supposed  that  the  con- 
tract, as  contained  in  the  letters  of  the  15th  and  19th  of  October,  was 


COURT  OF  EXCHEQUER,  1861.  603 

I      ^ 

Wagner  v.  Imbrie. 

the  contract  of  the  company,  bat  in  consequence  of  this  contract  not 
being  authorized  by  the  resolution  of  the  29th  of  July,  which  he  most 
probably  never  saw,  it  is  not  binding  upon  the  company,  and  he  has 
failed  in  his  suit  upon  it. 

Persons  dealing  with  these  companies  should  always  bear  in  mind 
that  such  companies  are  a  corporation,  a  body  essentially  different 
from  an  ordinary  partnership  or  firm,  for  all  purposes  of  contracts,  and 
especially  in  respect  of  evidence  against  them  on  legal  trials ;  and 
should  insist  upon  these  contracts  being  by  deed  under  the  seal  of  the 
company,  or  signed  by  directors  in  the  manner  prescribed  by  the  act 
of  Parliament  There  is  no  safety  or  security  for  any  one  dealing 
with  such  a  body  upon  any  other  footing.  The  same  observation 
also  applies  in  respect  of  any  variation  or  alteration  in  a  contract 
which  has  been  njade.  JudgmetU  accordingly. 
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Trinity  Tonn,  Jolj  10,  1851. 

Bankruptcy  —  6  Geo,  4,  c.  16  —  Certificate  —  Pleading. 

A  certificate  of  conformitj  to  the  bankrapt  laws  issued  bj  commissioners  nnder  the  6  Greo.  4, 
c  16,'  ought  to  state  tmit  there  does  not  appear  to  them  anj  reason  to  doubt  the  "  truth  or 
fulacss  "  of  the  discovery  made  by  the  bankrupt  of  his  estate  and  effects  —  the  mcrdy  say- 
ing that  there  does  not  appear  any  reason  to  doubt  its  "fulness  "  is  insufficient 

To  an  action  of  debt,  the  defendant  pleaded  puz's  darrein  continuance;  that  before  the  accru- 
ing of  the  debt  the  plaintiff  had  become  bankrupt,  and  a  commission  in  bankruptcy  was 
issued  against  him  under  the  6  Geo.  4,  c.  16 ;  that  the  Gommissioners  certified,  amongst 
other  things,  that  he  had  in  all  things  conformed  to  the  bankrupt  laws,  and  that  there  did 
not  appear  to  them  any  reason  to  doubt  the  fulness  of  the  discovery  made  by  the  bankrupt 
of  his  estate  and  effects,  which  certificate  was  allowed  by  the  lord  cfaiancellor ;  that  the  plain- 
tiff afterwards  beconM  bankrupt  a  second  time,  and  ms  estate  did  not  produce  15s.  m  the 
pound,  &c.,  whereupon  the  assignees  under  the  second  bankruptcy  served  the  defendant 
with  notice  of  their  claim  to  the  debt  in  the  declaration : — 

Held^  that 'this  plea  was  bad,  as  not  showing  that  the  title  of  the  assignees  under  the  first 
bankruptcy  was  divested  so  as  to  vest  the  property  of  the  bankrupt  in  the  assignees  under 
the  second* 

I 

Debt  on  a  recognizance  of  bail. 

Plea  —  Puis  darrein  continuance;  that  before  the  making  of  the 
recognizance,  d&c,  the  plaintiff  became  bankrupt,  and  a  commission 
of  bankruptcy  was  issued  against  him  on  the  ISth  of  January,  1830. 
Having  set  out  the  usual  proceedings  in  bankruptcy,  the  plea  proceeded 
thus :  y  And  the  defendant  further  says,  that  afterwards,  to  wit,  on 
the  20tn  of  April,  1830,  the  said  major  part  of  the  said  commissioners, 
by  their  certincate,  being  the  said  certificate  signed  by  four  fifths  of 

1  15  Jur.  803.    See  this  case  reported  for  another  point,  »upra^  p.  405. 

8  The  6  Geo.  4,  c.  16,  is  repealed  by  the  Bankrupt  Laws  CoBBolidation  Act,  12  &  13 
Vict  c.  206,  but  Uie  199th  section  of  this  latter  act  requires  the  certificate  of  conform- 
ity to  state  that,  "  so  far  as  the  court  can  judge,  there  does  not  appear  any  reason  to 
question  the  irvJth  or/tdness^  of  the  discovery  of  his  estate  and  effects  made  by  the 
Dankrapt 
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the  said  creditors  as  aforesaid,  in  writing  under  the  hands  and  seals 
of  them  the  said  commissioners  making  such  certificate,  to  wit,  the 
said  major  part  of  the  said  commissioners,  did  certify  to  the  right 
honorable  the  lord  high  chancellor  of  Great  Britain,  amongst  other 
things,  that  the  plaintiff  upon  his  said  examination  made  a  fall  dis- 
closure and  discovery  of  bis  estate  and  effects,  and  in  all  things  con- 
formed  himself  to  the  said  statutes,  and  that  there  did  not  appear  to 
them  any  reason  to  doubt  the  fulness  of  such  discovery,"  &c.  After 
alleging  that  this  certificate  was  laid  before  the  lord  chancellor  and 
allowed  by  him,  &c.,  the  plea  went  on  to  show  that,  in  the  month  of 
February,  1837,  the  plaintiff  again  became  bankrupt,  and  that  a  fiai 
was  issued  against  him  as  such  on  the  15th  of  July,  &c. ;  that  the 
usual  proceedings  were  had,  and  the  plaintiff  obtained  his  /^rtificate 
on  the  5th  of  September,  1837.  It  then  averred  tha^  the  estate  of  the 
plaintiff  subject  to  the  fuU  did  not  produce  sufficient  to  pay  the  cred- 
itors 155.  in  the  pound  on  the  amount  of  their  several  debts  proved 
under  the^/Jo/,  &c. ;  and  that  after  the  last  pleading,  and  within  eight 
days,  &c.,  the  assignees  under  the  fiat  gave  notice  to  the  defendant 
that  they  claimed  the  debt  in  the  declamtion,  &c.  To  this  plea  the 
plaintiff  demunred  specially  on  several  grounds  —  inter  alia^  that  it 
was  not  stated,  nor  did  it  appear,  that  the  commissioners  certified  to 
the  lord  chancellor  ^  that  there  did  not  appear  to  them  any  reason 
to  doubt  the  truUi  of  the  discovery  made  by  the  plaintiff  upon  his 
examination  of  his  estate  and  effects,  but  merely  that  there  did  not 
appear  to  them  any  reason  to  doubt  the  fufness  of  such  discovery." 

WiUeSj  in  support  of  the  demurrer.  The  principal  objection  to  this 
plea  is  based  on  the  provisions  of  the  6  Greo.  4,  c.  16,  which  was 
passed  to  amend  the  laws  relating  to  bankrupts.  By  the  122d  section, 
it  is  enacted  that  every  bankrupt's  certificate  ^<  shall  be  signed  by  four 
fifths  in  number  and  value  of  the  creditors  of  the  bankrupt  who  shall 
have  proved  debts  under  the  commission  to  the  amount  of  20L  or 
upwards,  or,  after  six  calendar  months  from  the  last  examination  of 
the  bankrupt,  then  either  by  three  fifths  in  number  and  valae  of  such 
creditors,  or  by  nine  tenths  in  number  of  such  creditors,  who  shall 
thereby  testify  their  consent  to  the  said  bankrupt's  discbarge  as  afore- 
said ;  and  no  such  certificate  shall  be  such  discharge,  unless  the  com- 
missioners shall,  in  writing  under  their  hands  and  seals,  certify  to  the 
lord  chancellor  that  such  bankrupt  has  made  a  full  discovery  of  his 
estate  and  effects,  and  in  all  things  conformed  as  aforesaid,  and  that 
there  does  not  appear  any  reason  to  doubt  the  trtMi  or  fulness  of 
such  discovery,  and  also  that  the  creditors  have  signed  in  manner 
hereby  directed,  and  unless  the  bankrupt  make  oath  in  writing  that 
such  certificate  and  consent  were  obtained  without  fraud,  and  unless 
such  certificate  shall,  after  such  oath,  be  allowed  by  the  lord  chan- 
cellor, against  which  allowance  any  of  the  creditors  of  the  bankrupt 
may  be  heard  before  the  lord  chancellor."  And  by  the  127th  sec- 
tion, "  If  any  person  who  shall  have  been  so  discharged  by  such  cer- 
tificate as  aforesaid,  or  who  shall  have  compounded  with  his  creditorSi 
or  who  shall  have  been  discharged  by  any  insolvent  act,  shall  be  or 
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become  bankrupt,  and  have  obtained,  or  shall  hereafter  obtain,  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce  (after  all  charges) 
sufficient  to  pay  every  creditor  under  the  commission  15^.  in  the  pound, 
such  certificate  shall  only  protect  his  person  from  arrest  and  imprison- 
ment, but  his  future  estate  and  effects  (except  his  tools  of  trade  and 
necessary  household  furniture,  and  the  wearing  apparel  of  himsel{^  his 
wife,  and  children)  shall  vest  in  the  assignees  under  the  said  commis- 
sion, who  shall  be  entitled  to  seize  the  same  "  The  plea  should  get 
rid  of  the  title  of  the  assignees  under  the  first  bankruptcy,  and  for 
this  purpose  must  show  a  valid  certificate  under  that  bankruptcy, 
whereas  it  only  alleges  that  the  commissioners  certified  that  the  bank* 
rapt  made  a  "full"  discovery  of  his  estate,  and  does  not  allege  that 
it  was  also  a  "  true  "  one. 

[Willes  relied  on  another  objection  to  the  plea;  but  to  this  it  is 
unnecessary  to  refer,  the  judgment  of  the  court  proceeding  solely  on 
that  first  taken.] 

J,  Browne^  contra.  There  are  three  answers  to  the  first  objection. 
First,  as  the  plea  shows  that  all  the  requisites  of  the  Bankrupt  Act, 
6  Greo.  4,  c.  16,  were  substantially  complied  with,  the  title  of  the 
assignees  under  the  commission  would  not  be  defeated  by  a  mere 
formal  defect  in  the  certificate,  even  if  such  existed.  This  appears 
from  the  language  of  the  121st  section.  "  Every  bankrupt  who  shall 
have  duly  surrendered,  and  in  all  things  conformed,  himself  to  the 
laws  in  force  concerning  bankrupts  at  the  time  of  issuing  the  com- 
mission against  him,  shall  be  discharged  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and  demands  hereby 
made  provable  under  the  commission,  in  case  he  shall  obtain  a 
certificate  of  such  conformity  so  signed  and  allowed,  and  subject  to 
such  provisions  as  hereinafter  directed,"  &c.  But,  secondly,  the  cer- 
tificate is  sufficient  in  form.  It  is  in  accordance  with  the  precedent 
in  3  Chit  PI.  777,  6th  ed.,  although  differing  from  that  in  2  Mont.  & 
A.  B.  L.  87,  ed.  1837 ;  but  there  is  no  decision  upon  either.  It  is 
clear,  however,  that  the  122d  section  of  the  6  Gteo.  4,  c.  16,  does  not 
prescribe  any  particular  form  for  these  certificates,  so  that  the  only  ques- 
tion is,  if  the  present  one  contains,  in  substance,  what  the  -  statute 
requires.  Now  the  words  "  truth  "  and  "  fulness  "  in  that  section  are 
synonymous,  at  least  so  far  that  <' fulness"  includes  "truth,"  and 
the  language  of  the  legislature  being  in  the  disjunctive,  it  is  sufficient 
if  the  certificate  use  either  term.  A  full  discovery  necessarily  implies 
a  true  one,  for  a  man  cannot  discover  what  does  not  exist  Thirdly, 
the  plea  does  not  profess  to  set  out  all  the  proceedings  in  bankruptcy; 
it  only  says  that  the  commissioners  certify  the  fulness  of  the  discov- 
ery, "  amongst  other  things."  It  likewise  states  that  the  plaintiff  in 
all  things  conformed  himscJf  to  the  bankrupt  laws,  and  that  the  lord 
chancellor  allowed  the  certificate.  Now  the  court  always  presume 
that  a  superior  tribunal  has  not  acted  improperly  or  irregularly.  How- 
ard  V.  Gossett,  10  Q.  B.  359. 

[Porke^  B.     Those  circumstances  will  not  assist  you.     You  are 
bound  to  show  a  valid  certificate.] 
VOL.  V.  43 
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Willes^  in  reply.  It  may  be  coaceded  that  the  certificate  need  not 
be  in  any  particular  form,  but  "  truth  "  and  "  fulness  "  in  this  section 
are  woras  of  substance.  Fulness  does  not  necessarily  include  tnitii ; 
for  a  full  discovery  of  his  estate  might  be  extracted  from  the  bankrupt 
by  a  cross  examination,  during  which  he  had  done  his  utmost  to  con* 
ceal  the  truth.  So  a  bankrupt,  though  fully  giving  up  his  property, 
might,  with  the  view  of  obtaining  favor  from  his  creditors  by  repre- 
senting himself  better  off  than  he  was  in  reality,  induce  them  to 
prosecute  imaginary  claims,  and  thus  waste  his  estate  in  needless 
expense.  The  section  should  be  read  as  if  "doubt"  were  repeated 
before  <^  fulness,"  thus :  f<  There  does  not  appear  any  reason  to  doubt 
the  truth,  and  not  any  reason  to  doubt  the  fulness  "  of  the  discovery. 
[He  was  then  stopped.] 

Parke,  B.  One  of  the  objections  taken  to  this  plea  must  prevail 
We  should  always  follow  the  ordinary  grammatical  construction  of  a 
statute,  unless  the  so  doing  would  lead  to  some  absurdity  or  contra* 
diction.  We  may,  however,  collect  from  the  context  of  the  section 
in  question  that  it  i&  not  enough  that  the  discovery  be  full  and  corn* 
prising  all  the  estate  and  enects  of  the  bankrupt,  but  that  it  must 
'  also  be  true  —  that  it  must  be  a  true  statement  of  the  whole,  and  noth- 
ing more.  The  statute  requires  that  the  commissioners  shall  certify 
that  there  does  not  appear  any  reason  to  doubt  the  fulness  or  truth  of 
that  discovery ;  and,  accordingly,  they  should  certify  both.  If  they  do 
not  certify  both,  the  certificate  goes  for  nothing;  and  if  so,  this  plea 
does  not  show  any  title  in  the  assignees  under  the  second  bankruptcy ; 
for  the  title  to  the  b9,nkrupt's  property  is  now  vested  in  the  assignees 
under  the  commission,  unless  the  defendant  shows  a  valid  tide  in 
those  appointed  under  the  ^fiai.  We  cannot  see  that  bom  the  plea; 
and  it  is,  therefore,  bad. 

Martin,  B.,  (the  only  other  judge  present,)  concurring. 

Judgment  for  the  plaintiff. 


Morgan  t;.  Whitmore  &  others.  Assignees  of  Richards,  a 

Bankrupt.1 

Trinity  Tcnn,  May  27,  1851. 

Evidence  —  Witness  —  Question  to  test  Bona  Fides  of  a  IVansaetion 

—  Date  of  Documents. 

A  witneM,  a  derk  at  a  booking  office,  stated  that  a  bankrapt,  befora  his  bankraptey,  tent 
goods  to  him,  directed  by  initials  only»  and  that  afterwards  the  bankrapt  and  Uie  plaintiff 
called  and  saw  the  goods,  when  the  bankrupt  told  the  witness  he  had  sold  them  to  the 
plaintiff.    The  point  in  dispute  was  the  bonafideM  of  the  sale. 


1  20  Law  J.  Rep^  (ir.  s.)  Exch.  289. 
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Semhlej  that  the  witneis  might  be  asked,  on  croM  ezamination,  the  following  question: 
"  Would  jou  haye  acted  upon  the  order  of  the  plaintiff  as  to  the  delivery  of  these  goods  1 " 

A  receipt,  and  also  a  delivery  order,  fi;iTen  by  the  plaintiff  to  a  witness  a  month  alter  the 
sale,  out  dated  on  the  day  of  the  sale,  and  not  otherwise  shown  to  be  in  existence  before 
the  sale:  —  • 

Bdd,  dubitante  Pollock,  C.  B.,  to  be  admissible,  as  affording  some  eyidcnee  of  the  sale  having 
taken  placemen  the  day  of  the  date  of  the  documents. 

Trover  to  recover  damages  for  the  conversion  of  certain  coach 
springs  and  axletrees,  which  the  defendants  bad  seized  as  assignees 
of  a  bankrupt  named  Richards. 

The  defendants  pleaded  not  guilty,  and  not  possessed. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London,  after 
Michaelmas  term,  1851,  a.  witness  for  the  plaintifT  stated  that  he  was 
the  booking-office  clerk  at  the  Greor^e  and  Blue  Boar,  Holborn;  that 
the  bankrupt  had,  shortly  before  his  bankruptcy,  sent  to  him  the 
springs  and  axles  in  question,  directed  by  initials  only,  to  be  left  till 
called  for ;  that  afterwards  the  bankrupt  and  the  plaintiff  called,  and 
after  looking  for  a  few  minutes  at  the  springs  and  axles,  which  were 
in  a  cellar,  the  bankrupt  told  the  witness  that  he^ad  sold  them  to  the 
plaintifC  On  cross  examination,  the  defendants'  counsel  proposed  to 
ask  the  witness  this  question  :  ^  Would  you  have  acted  upon  the  order 
of  the  plaintiff  as  to  the  delivery  of  these  goods  ? "  The  question 
was  objected  to  on  behalf  of  the  plaintiff.  For  the  defendants,  it 
was  contended  that  it  might  be  put,  in  order  to  test  the  bona  fides  of 
the  sale ;  and  the  lord  chief  baron  being  of  that  opinion,  allowed 
the  question.  '  At  a  subsequent  period  of  the  cause,  a  witness  was 
called,  who  produced  a  receipt  and  a  delivery  order,  which  purported 
to  relate  to  the  goods  in  question,  and  which  he  stated  the  plaintiff 
had  given  to  him  about  a  month  after  the  alleged  sale  took  place,  but 
after  the  bankruptcy  of  Richards.  A  witness  was  also  called,  who  said 
he  had  seen  an  invoice  of  the  goods  in  question  in  the  bands  of  the 
plaintiff  on  the  day  of  the  alleged  sale,  but  he  did  not  speak  to  the 
receipt  or  to  the  delivery  order.  The  latter,  which  were  dated  as  of 
the  day  of  sale,  were  theii  tendered  in  evidence.  The  defendants' 
counsel  objected  to  their  reception,  on  the  ground  that  as  they  related 
to  a  transaction  before  the  bankruptcy,  which  was  alleged  by  the 
assignees  to  be  fraudulent,  they  could  not  be  received,  unless  some 
evidence  of  their  existence  before  the  bankruptcy  was  given,  exclusive 
of  that  which  arose  from  the  date  which  they  bore.  The  lord  chief 
baron  was  of  that  opinion,  and  rejected  them.  The  jury  gave  a  ver- 
dict for  the  defendants. 

In  Hilary  term  last,  Watson  obtained  a  rule  for  a  new  trial  on  both 

Sounds,  citing,  on  the  first  point,  Campbell  v.  BickardSf  5  B.  &  Ad. 
rO ;  8.  c.  2  Law  J.  Rep.  (n.  s.)  K.  B.  204 ;  and  on  the  second,  Anders 
son  V.  Weston^  6  Bing.  N.  C.  296 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P. 
194,  and  Potez  v.  Ohssop,  2  Exch.  Rep.  191. 

E.  James  and  C.  Pollock  now  showed  cause.  First,  the  question 
as  to  the  delivery  of  the  goods  was  admissible.  The  witness  was 
not  asked  as  to  his  opinion ;  but  the  question,  in  fact,  was,  how  he 
would  have  acted  under  the  circumstances.  ^ 
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[Martin,  B.  The  effect  of  the  question  was  this :  "  You,  the  wit- 
ness, say  there  was  a  sale :  would  you  have  delivered  up  those  goods  ?  " 
Is  not  that  admissible?] 

It  is.  [They  also  cited  Wriffht  v.  Lainson,  2  Mee.  &  W.  739 ;  s.  c. 
6  Law  J.  Rep.  (n.  s.)  Exch.  197,  and  Edwards  v.  Crock,  4  Esp.  39.] 
Secondly,  the  receipt  and  delivery  order  were  rightly  rejected,  for 
there  was  no  evidence,  independently  of  the  date,  of  their  having  been 
executed  at  the  time  of  the  sale  and  before  the  bankruptcy.  They 
do  not  stand  on  the  same  footing  as  a  letter  which  has  been  sent  by 
post ;  and  that  makes  the  distinction  between  this  case  and  Potez  v. 
Glossopy  which  will  be  relied  on  by  the  other  side. 

[Martinj  B.  Surely  all  that  is  matter  for  the  consideration  of  the 
jury.] 

Watson  and  Hawkins^  contra,  were  not  called  on. 

Pollock,  C.  B.  The  rule  must  be  absolute.  There  is  no  case 
exactly  like  the  present.  There  are,  indeed,  decisions  where  letters 
have  been  given  in  evidence,  and  the  date  of  them  has  been  proved  by 
the  letters  themselves,  in  cases  where  it  has  been  impossible  to  call  a 
witness  to  prove  the  date :  here  the  bankrupt  might  have  been  called. 
The  rule,  however,  for  a  new  trial  must  be  made  absolute,  on  the  au- 
thority of  the  cc^es  that  have  been  decided  on  the  subject. 

Alderson,  B.  Iu  this  case  the  question  was  for  the  jury,  subject 
to  the  observations  that  the  transaction  was  fraudulent,  and  that  the 
date  of  the  documents  was  false. 

Flatt,  B.  I  am  of  the  same  opinion,  being  bound  by  the  decis- 
ions on  the  point  It  is  for  the  jury  to  say  if  the  document  existed 
at  the  time  that  it  purports  to  bear  date. 

Martin,  B.  I  concur.  The  law  as  to  this  point  was  settled  in 
Anderson  v.  Weston,  and  has  been  followed  by  this  court  in  Potez  v. 
Glossop.  In  Malpas  v.  Clements,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  435, 
Lord  Campbell,  C.  J.,  said  that  the  case  of  Potez  v.  Glossop  was  de- 
cided, and  that  it  must  be  supposed  that,  prima  facie,  a  document  is 
written  at  the  time  it  bears  date. 

Pollock,  C.  B.,  added:  The  case  of  Malpas  v.  Clements  was 
founded  on  Potez  v.  Glossop,  and  that  again  was  founded  on  the  au- 
thority of  Anderson  v.  Weston,  where  the  court  came  to  the  decision 
with  some  doubt  and  hesitation.  Anderson  v.  Weston  was  decided 
in  1840.  But  if  that  case  has  had  the  effect  of  letting  in,  by  means 
of  one  date  in  a  letter,  all  that  was  done  at  the  time,  it  has  altered 
the  law  of  England  as  it  has  existed  for  forty  years.  I  still  entertain 
the  opinion  I  expressed  at  the  trial ;  but  I  yield  to  the  authorities  that 
have  been  cited.  But,  if  the  case  should  again  come  before  me,  1 
shall  invite  a  bill  of  exceptions,  so  that  the  opinion  of  a  court  of 

error  may  be  expressed  on  the  point.  -,  . 

Rule  absolute. 
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White  &  another,  Assignees  of  Callis,  a  Bankrapt,  v.  Mullett.^ 

Trinitj  Tenn,  Maj  3,  1851. 

Bankruptcy  —  Order  and  Disposition  —  True  Oumer — Intestacy  — 

Ordinary — Jus  tertiu 

An  owner  of  goods  soffered  them  to  be  in  the  possession  of  C,  and  died  intestate.  After 
his  death,  C.  retained  them  in  his  order  and  disposition  until  he  became  a  bankrupt,  sub- 
sequentlj  to  which  the  defendant  sold  them  at  tne  desire  of  the  bankrupt. 

The  intestate's  goods  having  remained  nnadministered,  and  the  ordinary  haying  made  no 
chum  to  them :  — 

J9e2cf,  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt,  with  the  consent  of 
the  true  owner ;  and  that  the  defendant,  in  an  action  of  trover,  by  the  assignees  of  the  bank* 
mpt,  for  the  goods,  was  not  at  liberty  to  set  up  the  title  of  the  ordinary  as  the  true  owner. 

Trover  by  the  assignees  of  Callis,  a  bankrupt 

Pleas— 'First,  not  guilty ;  second,  that  the  plaintLfTs  were  not  pos- 
sessed ;  and  other  pleas. 

At  the  trial,  before  Piatt,  B.,  at  the  London  sittings  in  Hilary  term 
last,  it  appeared  that  one  Mitchell,  having  become  tenant  of  a  public 
house,  and  proprietor  of  the  furniture  and  fixtures,  conducted  the 
business  entirely  through  the  agency  of,  and  in  the  name  of,  one 
Callis.  Mitcheu  having  died  in  1849,  intestate,  the  business  con- 
tinued to  be  carried  on  for  some  time  as  before  by  Callis,  until  he 
committed  an  act  of  bankruptcy.  The  defendant,  with  knowledge 
of  the  act  of  bankruptcy,  and  at  the  desire  of  the  bankrupt,  sold  the 
goods  in  question  as  the  property  of  the  bankrupt.  No  letters  of  ad- 
ministration had  been  taken  out,  and  the  ordinary  had  made  no  claim 
to  the  goods. 

For  the  defendant,  it  was  contended  that  the  assignees  were  not 
entitled  to  recover,  as  the  right  of  property  in  the  goods  was  vested 
in  the  ordinary,  and  that  he  was  the  true  owner ;  and,  therefore,  that 
they  were  not  in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner.  The  learned  judge  overruled  the  objec- 
tion, and  the  jury  having  found  that  the  defendant  sold  the  goods  as 
the  property  of  Callis,  and  that  the  goods  were  in  his  order  and  dis- 
position with  the  consent  of  Mitchell,  the  intestate,  he  directed  a  ver- 
dict for  the  plaintiffs,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit 

Miller^  Serj.,  having,  on  the  28th  of  January,  obtained  a  rule  nisi 
for  a  nonsuit  or  for  a  new  trial  on  the  ground  of  misdirection,  — 

jE7.  James  (BramweU  with  him)  now  showed  cause.  The  defendant 
is  not  at  liberty  to  set  up  thi&jus  tertii^  namely,  the  right  of  the  ordinary 
to  the  goods  as  the  true  owner  when  the  ordinary  himself  makes  no 
claim  to  them.     (He  was  then  stopped  by  the  court.) 

1  aO  Law  J.  Rep.  (ir.  s.)  Exch.  291. 
43* 


610  COURT   OF  EXCHEQUER,  1851. 

White  &  another  v.  MuUett. 

^fc.-. 

Millerj  Seij.,  and  Corriey  in  support  of  the  rule.  The  goods  cannot 
be  said  to  have  been  in  the  order  and  disposition  of  the  bankrupt  at 
the  time  of  the  bankruptcy  with  the  consent  of  the  true  owner ;  for 
Mitchell,  having  died  intestate  at  the  time  of  the  bankruptcy,  the 
ordinary  was  the  true  owner  of  the  goods,  and  no  consent  on  his  part 
was  proved.  The  defendant  is  not  estopped  from  saying  that  the 
goods  at  the  time  of  the  bankruptcy  were  not  the  gpods  of  the 
assignees,  as  he  did  not  sell  them  as  the  property  of  the  assignees,  but 
as  the  property  of  the  bankrupt 

[Pollock^  C.  B.  Suppose  the  bankrupt  had  asked  the  defendant  to 
pay  him  the  proceeds  of  the  sale  of  the  goods.  The  defendant  could 
not  have  refused  to  pay  him.  The  defendant  cannot  set  up  the/u^ 
tertii  until  there  is  a  teriius.\ 

The  defendant  is  not  a  wrong-doer  as  against  the  assignees ;  he  is 
a  wrong-doer  only  as  against  the  true  owner,  namely,  the  ordinary* 

[Pollocky  C.  B.  Take  the  case  of  Armory  v.  Delamirie,  1  Str.  505. 
Suppose  in  that  case  the  chimney-sweeper's  boy  who  found  the  jewel 
had  become  bankrupt,  and  his  assignees  had  sued  the  jeweller,  could 
the  defendant  have  defended  himself  by  alle^ng  that  it  did  not  be* 
long  to  the  finder?  So,  in  the  present  case,  if  the  bankrupt  could 
have  sued  the  defendant  successfully,  his  assignees  can  do  so.] 

The  bankrupt  could  not  have  maintained  trover  in  this  case. 

[PoUockf  C.  B.  No;  because  the  plea  of  leave  and  license  would 
be  a  good  plea ;  but  when  the  assignees  bring  the  action,  the  plea  of 
leave  and  license  is  out  of  the  question.] 

Here  the  property  in  the  goods  belonged,  not  to  the  bankrupt,  but 
to  the  ordinary. 

[Pollock^  C.  B.  It  was  the  same  in  Armort/  v.  Delamirie ;  the  de- 
fendant cannot  defend  himself  on  the  title  of  a  party  who  does  not 
interfere  in  the  matter.] 

That  would  be  so  if  this  were  an  action  for  money  had  and 
received. 

[Poliock,  C.  B.  And  the  same  rule  holds  in  trover,  which  is  merely 
a  substitute  for  the  old  action' of  detinue,  as  well  as  in  detinue,  debt, 
or  assumpsit.  His  lordship  referred  to  The  Kinff  v.  Walsh.  Russ.  & 
Ry.  216.] 

The  goods  were  not  in  the  order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner,  namely,  the  ordinary. 

Pollock,  C.  B.  This  rule  must  be  discharged.  It  is  a  well-estab- 
lished principle,  that  where  a  party  receives  property  from  a  bank- 
rupt, as  his  property,  after  the  fiat,  and  sells  it  as  the  bankrupt's,  the 
assignees  may  recover  the  value.  If  the  bankrupt  in  this  case  had 
not  been  a  bankrupt,  he  conld  have  sued  the  defendant,  and  the 
latter  could  not  have  set  up  the  title  of  the  ordinary,  unless  he  had 
the  leave  of  the  ordinary  to  do  so.  The  assignees  are  entitled  to  say 
to  the  defendant,  "  As  against  us  you  had  this  property  as  the  prop- 
erty of  the  bankrupt,  and  sold  it  without  our  authority." 

Alderson  and  Platt,  BB.,  concurred. 
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Martin,  B.  As  the  bankrupt  stated  the  goods  to  be  hia  property, 
and  employed  the  defendant  to  sell  them,  and  an  act  of  bankruptcy 
had  been  committed  at  the  time  of  the  issuing  of  the  fiat,  the  as- 
signees were  clearly  possessed  of  the  property  as  against  the  bank- 
rupt, for  at  the  time  of  the  act  of  bankruptcy  there  was  an  assignor 
in  existence  in  contemplation  of  law.  OugiUon  v.  SeppingSj  1  B.  & 
Ad.  241 ;  s.  c.  8  Law  J.  Rep.  K^  B.  394,  is  in  point  There  a  sheriff's 
officer  bad  wrongfully  seized  under  a  JL  fa.j  against  A.,  a  horse  be- 
longing to  B.  The  horse  was  sold  by  the  sheriff,  and  the  money  paid 
over  to  the  officer.  B.  brought  an  action  against  the  officer  for 
money  had  and  received  to  recover  the  amount.  It  appeared  that 
the  horse  had  belonged  to  her  husband,  but  that,  after  his  death,  she 
had  provided  for  its  l^ep.  No  letters  of  administration  were  pro- 
duced. It  was  held  that  this  was  sufficient  evidence  against  a  wrong- 
doer to  entitle  her  to  recover  in  an  action  for  money  had  and  received. 
I  think,  therefore,  that  the  learned  judge  at  the  trial  was  right,  and 
that  this  rule  must  be  discharged.  jj^^^  discharged. 


Blair  v.  Jones.^ 

Trinity  Term,  April  10,  1851. 

Arbitration  —  Abortive  Award,  Costs  of. 

Where  an  award,  being  def^cdve,  is  referred  back  by  the  coart  to  the  arbitrator,  who  hears 
fresh  evidence  and  makes  a  second  award,  the  arbitrator's  charges  for  the  first  award  are  to 
be  borne  eqaally  by  each  party. 
* 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
taxation  of  the  costs  of  the  reference  in  this  case  should  not  be  re- 
viewed, under  the  following  circumstances :  — 

A  cause  and  all  matters  in  difference  having  been  referred  to  cer- 
tain arbitrators,  they  made  an  award,  which,  being  considered  by  this 
court  informal  and  defective,  was  by  rule  of  court  referred  back  to  the 
arbitrators.  The  arbitrators  having  thereupon  heard  fresh  evidence 
and  made  a  second  award,  and  the  master  having  proceeded  to  tax 
the  costs,  the  plaintiff  made  an  item  of  charge  against  the  defendant 
of  67/.  7s.  6d.  for  payment  to  the  arbitrators  for  the  first  award.  This 
item  the  master  allowed  to  the  plaintiff,  but,  entertaining  doubts  on 
the  sut^ect,  referred  the  parties  to  the  court.  The  particulars  of  the 
charges  of  the  arbitration  were  not  stated  by  the  arbitrators. 

Mellish  now  showed  cause.  The  master  was  right  in  the  view  he 
took  of  this  case;  the  plaintiff  was  entitled  to  the  costs  of  the  first 
award.  The  master  proceeded  on  the  ground  of  the  transaction  being 
one  reference  and  one  hearing  only. 

1  20  Law  J.  Rep.  (n.  s.)  Exch.  295. 
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[Aldersan^  B.  The  question  is,  whether  the  first  costs  have  been 
thrown  away,  or  whether  they  have  been  useful,  with  reference  to  the 
second  award.] 

[The  master  stated  that  it  was  not  usual  to  examine  the  particulars 
of  an  arbitrator's  charges.] 

[AldersoHj  B.  The  charges  for  stamps,  and  for  meeting  to  settle 
the  award,  would  certainly  be  a  loss.]* 

The  arbitrator  cannot  be  compelled  to  deliver  items  of  his  charges. 

[Alderson^  B.  The  master  has  not  considered  the  matter  in  the 
point  of  view  in  which  the  court  regard  it  He  has  allowed  aU  the 
charges  of  the  first  and  also  of  the  second  award,  whereas  the  costs 
of  the  defective  award  have  been  actually  thrown  away.] 

That  was  because  the  parties  called  fresh  evidence. 

[Akkrsaiiy  B.  As  between  the  two  parties,  the  loss  ought  to  be 
equally  divided.] 

SpinkSj  in  support  of  the  rule,  was  not  called  upon. 

Per  curiam,^  The  matter  must  go  back  to  the  master,  who  will 
divide  the  costs  equally  between  the  two  parties. 

Bule  absolute^ 


AwDE  v.  Dixon." 

Trinity  Vacation,  Jane  23,  1851. 

Promissory  Note  —  Liability  of  Maker —  Limited  Authority. 

The  defendant  agreed  to  join  his  brother  in  making  a  piomissoiT  note  on  the  representatkm 
that  one  R.  wonld  also  join,  and  that  he,  the  defendant,  shonid  not  be  responsible  nnieie 
R.  also  joined.  The  defendant' signed  the  note  jointly  with  his  brother  j  R.  refused  to  sign, 
and  the  brother,  without  the  defendant's  knowledge,  delivered  the  note  to  the  plaintiif  for 
value :  — 

Eddj  that  the  defendant  was  not  liable  on  the  note. 

Assumpsit  by  the  plaintiff  as  payee  against  the  defendant,  as  the 
maker  of  a  promissory  note. 

Fleas  —  First,  non  fecit.  Second,  that  the  note  was  the  note  of  the 
defendant  and  Richard  Dixon ;  that  the  defendant  subscribed  the  note 
as  maker,  and  delivered  it  to  B.  Dixon  for  the  accommodation  of  R. 
Dixon,  and  on  the  terms  only  that  the  note  should  be  subscribed  by 
one  Robinson  as  a  joint  maker,  with  the  defendant  and  R.  Dixon, 
and  that  R.  Dixon  should  not  deliver  the  note  to  any  person  without 
Robinson  having  first  signed  the  same  as  maker;  that  before  the 
note  was  delivered  to  the  plaintiff,  Robinson  refused  to  sign  the  note; 
that  R.  Dixon  delivered  the  not«  to  the  plaintiff  without  Robinson 

1  Pollock,  C.  B.,  Alderson,  Platt,  and  Martin,  BB. 
3  20  Law  J.  Rep.  (w.  8.)  Exch.  295. 
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baviog  signed  the  same,  whereof  the  plaintiif  had  notice.    Beplica- 
tion,  de  injuria. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Spring  assizes,  it 
appeared  that  the  defendant's  brother,  R.  Dixon,  being  desirous  of 
borrowing  lOOZ.,  applied  to  the  defendant  to  become  one  of  his 
sureties,  which  he  agreed  to  do  on  the  representation  of  the  brother 
that  one  Robinson  should  become  his  co-surety,  and  that  he,  the  de- 
fendant, should  not  be  responsible  unless  Robinson  joined  in  the  note. 
The'  defendant  accordingly  signed  his  name,  leaving  a  space  for  that 
of  Robinson,  who  afterwards  refused  to  sign.     The  plaintiff  subse- 

3uently  advanced  the  money  to  the  defendant's  brother,  who  pro- 
uced  the  note,  stating,  falsely,  that  he  had  authority  to  deal  with  it. 
The  note  was  accordingly  filled  up  with  the  name  of  the  plaintiff 
as  payee. 

For  the  defendant,  it  was  contended  that  he  was  not  liable  on 
the  note. 

The  learned  judge  reserved  the  point,  and  the  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit 

Watson  having  obtained  a  rule  nisi  accordingly,  — 

Atherion  and  Wallis  showed  cause.  When  the  defendant  de- 
livered the  note  to  another  party  with  his  name  attached  to  it,  he 
became  liable  on  that  note,  although  that  party  had  departed  from 
his  instructions  with  reference  to  the  note. 

fParA:^,'  B.     This  note  is  a  false  instrument.1 

The  defendant  put  bis  name  to  an  imperfect  instrument,  and  is 
bound  by  that  act. 

iParkCy  B.  Suppose  R.  Dixon  had  authority  to  fill  in  the  note  for 
I/.,  and  had  filled  it  in  for  200/.,  would  the  defendant  be  liable  on 
that  instrument  ?  llie  King  v.  Harty  1  Moo.  C.  C.  486 ;  and  !Z7ie 
Queen  v.  WUson^  1  Den.  C.  C.  284,  show  that  it  is  a  forgery  for  a 
pe'rson  having  an  authority  to  fill  up  a  blank  acceptance  for  one  sum 
only  to  fiU  up  the  bill  for  a  larger  sum.] 

A  bona  fide  holder  is  entitled  to  recover.  Bramah  v.  Roberts^  3 
Bing.  N.  C.  963 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  C.  P.  346. 

[ParkCj  B.  That  was  the  case  of  a  complete  bill,  which  was  to  be 
disposed  of  in  a  particular  way. 

AfdersoUj  B.     Here  the  making  of  the  bill  is  tainted.] 

The  defendant,  with  a  full  knowledge  of  the  circumstances,  allows 
the  instrument  to  remain  in  his  brother's  hands.  That  conduct  con- 
stitutes an  implied  authority  to  the  brother  to  act  as  he  did. 

[Aldersonj  B.  If  the  brother  had  authority  to  do  what  he  did,  the 
instrument  is  valid;  if  not,  it  is  nothing.] 

This  is  like  the  case  of  a  blank  acceptance,  where  the  party  taking 
it  is  not  bound  to  see  that  there  is  authority  to  fill  it  up. 

[Aldersony  B.  It  would  be  a  strange  thing  to  hold  that  a  transac- 
tion amounted  to  a  forgery,  and  yet  that  the  bill  was  a  good  bill  upon 
this  issue.] 


514  COURT  OF  EXCHEQUER,  1851. 

HiidMm  V.  BobertB. 

They  referred  to  CdUis  v.  EmeU,  1  H.  Black.  313 ;  Oruchley  r. 
Clarance^  2  M.  &  S.  90;  and  Aiwood  v.  Griffin,  2  Car.  &  P.  368. 

[Parke,  B.  K  a  party  takes  an  imperfect  bill,  he  takes  it  at  his  peril 
If  a  man  gives  a  biauk  acceptance,  he  prima  facie  authorizes  a  party 
who  has  given  value  for  it  to  fill  it  up  to  the  extent  that  the  stamp 
will  admit  of.] 

Watson  and  Hugh  ERU,  in  support  of  the  rule,  were  not  called 
upon. 

Parke,  B.  I  do  not  gainsay  the  position  that  a  man  who  issues  a 
blank  acceptance,  pritna  facie,  gives  authority  for  the  filling  up  of  that 
acceptance  with  the  amount  that  the  stamp  will  bear.  But  this  is  a 
different  case.  The  instrument  is  issued  with  the  defendant's  name 
attached  to  it,  and  the  brother  has  authority  to  make  it  a  complete 
instrument,  provided  Robinson  joins  in  it.  This,  therefore,  is  an 
instance  of  a  limited  authority,  where,  in  case  of  a  refusal  by  Robin- 
son to  join,  there  is  a  countermand.  This  is  not  the  case  of  a  simple 
taking  of  a  note.  The  plaintiff  can  recover  only  provided  there  be  a 
real  authority.  Here  there  was  no  real  instrument  unless  the  au- 
thority was  pursued.  R.  IKxon,  under  the  circumstances  of  this  case, 
had  no  power  to  make  the  defendant  liable.  The  plaintiff  must  take 
the  note  on  the  authority  of  R.  Dixon. 

Alderson  and  Platt,  BB.,  concurred.  ji^  absolute. 


Hudson  v.  Roberts.^ 

Trinity  Term,  June  4, 1851. 

Animals  —  Negligence  —  Injury  by  a  Bull  —  Scienter  —  Evidence. 

Case  for  an  injury  done  to  the  plaintiff  by  th6  defendant's  bnlL  The  plaintiff,  whilst  walk- 
ing along  a  public  street,  wearing  a  red  handkerchief,  was  attacked  and  injured  by  the 
defendant's  bull,  which  was  being  driven  along  the  street  The  defendant  stated,  after  the 
accident,  that  the  red  handkerchief  was  the  cause  of  the  injnij,  for  that  he  knew  the  bull 
would  run  at  any  thing  red.  He  also  stated,  on  another  occasion,  that  he  knew  that «  bull 
would  run  at  any  thing  red :  •— 

£re2i,  that  this  was  evidence  for  the  jury  in  support  of  the  averment  of  the  aaeatar. 

Case  for  an  injury  done  to  the  plaintiff,  by  a  bull  belonging  to  the 
defendant,  averring  the  defendant's  knowledge  of  the  mischievous 
habits  of  the  animal. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Westminster  sittings,  after 
Hilary  term  last,  it  appeared  that  the  plaintiff,  whilst  walking  along  a 
public  street,  wearing  a  red  handkerchief,  was  attacked,  knocked  Sown, 

1  do  Law  J.  Rep.  (n.  s.)  Excb.  299. 
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and  seriously  injured  by  the  defendant's  bull,  which  was  being  driven 
with  some  cows  along  the  streets*  In  support  of  the  averment  of  the 
scienter^  evidence  was  given  of  the  defenaant  having,  after  the  acci- 
dent, stated  that  the  red  handkerchief  was  the  cause  of  the  injury,  for 
that  he  knew  that  the  bull  would  run  at  any  thing  red.  Evidence  was 
also  given  of  his  having  stated,  on  another  occasion,  that  he  knew 
that  a  bull  would  run  at  any  thing  red.  For  the  defendant,  it  was  ob- 
jected that  there  was  no  evidence  in  support  of  the  scienter^  and  that 
the  plaintiff  ought  to  be  nonsuited.  The  learned  judge  overruled 
the  objection,  and  the  plaintiff  had  a  verdict,  with  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly,— 

Hugh  mil  {Montagu  Chambers  with  him)  showed  cause.  Whether 
the  defendant  was  acquainted  with  the  particular  propensity  of  his 
own  bull  to  run  at  any  object  of  a  red  color,  or  whether  he  merely  knew 
as  a  fact  that  bulls  in  general  have  an  aversion  to  the  color  of  red, 
in  either  case  there  was  evidence  in  support  of  the  averment  of  the 
scienter, 

[Aldersony  B.  The  defendant  knew  he  had  a  bull  which,  on  meet- 
ing in  a  highway  with  persons  dressed  in  red,  would  run  at  them ;  is 
not  that  evidence  for  the  jury  of  the  scienter  ?\ 

He  cited  Judge  v.  (Jox^  1  Stark.  285.  Thomas  v.  Morgan^  2  Cr.  M. 
&  R.  496;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Exch.  64.  3%e  King  v.  Hoggins^ 
2  Ld.  Raym.  1574.  Qird  v.  CasCj  5  Com.  B.  Bep.  622 ;  s.  c.  17  Law 
J.  Rep.  (n.  s.)  C.  p.  124. 

E.  JameSj  in  support  of  the  rule.  There  was  no  evidence  for  the 
jury  in  support  of  the  scienter.  This  is  not  the  case  of  a  man  who 
keeps  an  animal /er<e  natura,  as  in  the  case  of  Maif  v.  Burdetty  9  Q. 
B.  Rep.  101 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  64,  where  the  defend- 
ant kept  a  monkey.  The  gist  of  the  action  in  this  case  is,  the  keeping 
an  animal  after  knowledge  of  its  mischievous  propensities.  Here, 
there  was  no  evidence  of  the  defendant  being  aware  that  the  animal 
had  ever  run  at  any  person  previously. 

[Alderson^  B.  I  should  be  disposed  to  assent  to  that,  if  this  were 
the  case  of  a  bull  grazing  in  an  enclosed  field ;  then,  although  the 
bull  might  have  a  habit  of  running  at  any  thing  red,  yet  if  a  man 
goes  into  that  field  without  having  any  right  to  be  there,  and  is  injured 
bv  the  animal,  such  a  person  could  scarcely  maintain  the  action.  But 
if  all  bulls  have  a  propensity  to  run  at  red  objects,  I  am  not  prepared 
to  say  that  an  action  would  not  lie  in  respect  of  an  injury  done  by  a 
bull  driven  through  the  public  street  If  an  animal  is  absolutely 
fierce,  he  cannot  with  propriety  be  taken  to  any  place ;  but  if  he  is 
only  fierce  sub  modoj  then  he  cannot  be  taken  to  places  where  he  is 
dangerous. 

Platte  B.  The  defendant  knew  the  disposition  of  the  animal ;  and 
although  he  might  not  be  aware  that  he  had  gored  a  person  before,  is 
he  the  less  responsible  on  that  account  ? 

Alderson^  B.  A  man  must  not  take  a  lion  through  the  public  streets 
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merely  because  he  may  not  know  that  the  lion  has  actually  devoured 
a  man  before :  be  knows  the  disposition  of  the  animal.] 

Cur,  adv.  vulL 
The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  for  an  injury  done  by  a  bull. 
We  have  considered  this  case,  and  the  application  to  enter  a  nonsuit, 
upon  the  ground  that  there  was  no  evidence  to  go  to  the  jury  of  a 
scienter.  That  was  the  precise  point  upon  which  liberty  was  taken 
to  enter  a  nonsuit.  No  doubt  it  was  necessary  to  give  some  evidence, 
otherwise  the  action  would  not  be  maintainable.  It  appears  that 
the  injury  arose  from  driving  a  bull,  among  some  cows,  in  the  public 
streets.  The  plaintiff  was  going  on  his  lawful  affairs,  having  a  red 
handkerchief  on ;  this  circumstance  irritated  the  animal,  which  ran  at 
him,  and  did  him  considerable  injury.  The  defendant  was  proved  to 
have  said,  after  the  accident,  that  the  red  handkerchief  was  the  cause 
of  it,  for  he  knew  that  the  bull  would  run  at  any  thing  red.  Another 
witness  gave  evidence  that,  on  a  different  occasion,  the  defendant  said 
that  he  knew  that  a  bull  would  run  at  any  thing  red.  We  think  that 
either  expression  was  some  evidence  to  go  to  the  jury  that  the  de- 
fendant knew  that  this  animal  was  a  dangerous  one ;  and  the  first 
expression,  no  doubt,  afforded  distinct  evidence  that  he  knew  that  a 
bull  —  and,  indeed,  it  appears  that  this  very  animal  —  had  before  run 
after  persons  with  garments  of  red  color,  though  those  facts  were  not 
brought  home  to  the  knowledge  of  the  defendant ;  but  as  the  circum- 
stance of  persons  carrying  red  handkerchiefs  is  not  uncommon,  and 
as  it  is  reasonable  to  expect  that,  in  every  public  street,  persons  so 
dressed  may  not  unfrequcntly  be  met  with,  we  think  it  was  the  duty 
of  the  defendant  not  to  suffer  such  an  animal  to  be  driven  in  the  pub- 
lic streets,  having  a  knowledge  that,  if  he  met  a  person  with  a  red 
garment,  he  was  likely  to  run  at  and  injure  him.  Whether  the  evi- 
dence would  be  sufficient  to  justify  the  jury  was  for  them,  not  for  the 
court  The  learned  judge  who  presided  at  the  trial  reports  that  he 
was  perfectly  satisfied  with  the  verdict  If  there  be  any  evidence  of 
a  scierUer^  the  case  cannot  be  withdrawn  from  the  jury.  In  this  case 
they  were  satisfied,  and  found  a  very  temperate  verdict  in  point  of 
amount  of  damages ;  and  we  are  not  disposed  to  disturb  that  The 
rule,  therefore,  for  a  nonsuit  must  be  discharged. 

Rule  discharged. 
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Doe,  on  the  several  Demises  of  S.  Hellyer,  E.  Hellyer,  T. 
Hellyeb,  and  A.  Miller,  and  Nancy  his  Wife,  v.  King.^ 

Trinity  Vacation,  Jnne  S7,  1851. 

Ejectment  —  Tenants  in  Common  —  Several  Demises  —  Oeneral 

Verdict. 

Where,  in  an  action  of  ejectment  by  tenants  in  common,  it  appeared  that  other  parties,  whoae 
nnmbefs  were  not  ascertained,  were  aiso  jointly  interested  with  the  lesson  or  the  plaintiff 

in  the  premises : — 

Heldj  diasentiente  Flatt,  B.,  that  the  lessors  of  the  plaintiff  were  not  entitled  to  a  general  ver- 
dict, bat  that  the  janr  were  bound  to  say  to  what  portion  of  the  premises  the  lessors  of  the 
plaintiff  were  entitled. 

Ejectment,  with  four  several  demises. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Spring  assizes, 
it  appeared,  on  the  cross  examination  of  a  witness  for  the  lessors  of 
the  plaintiff,  that  several  other  persons,  the  number  of  whom  was  not 
specified,  and  whose  names  were  not  on  the  record,  were  jointly  in- 
terested, as  tenants  in  common  with  the  lessors  of  the  plaintiii^  in  the 
premises  in  qaestion.  It  was  thereupon  objected,  for  the  defendant, 
that  the  lessors  of  the  plaintiif  were  not  entitled  to  recover,  inasmuch 
as  they  bad  not  shown  to  what  precise  share  each  was  entitled.  A 
general  verdict  was  taken  for  the  lessors  of  the  plaintiif,  on  the  first, 
second,  and  fourth  demises,  and  for  the  defendant  on  the  third  demise,^ 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for 
him  on  those  demises. 

Atherton  having  obtained  a  rule  nisi  accordingly,  and  also  for  a  new 
trial,— 

Watson  and  Warren  now  showed  cause.  The  lessors  of  the  plain- 
tiff  are  entitled  to  recover  possession  without  proving  the  exact  share 
to  which  each  is  entitled.  The  defendant,  as  against  the  lessors  of  the 
plaintiff,  is  a  wrong-doer*  It  is  enough  if  the  latter  prove  themselves 
entitled  to  recover  any  thing ;  the  defendant  must  then  cut  down  the 
title  so  proved. 

[ParkCj  B.  K  a  lessor  of  the  plaintiff  recovers  the  whole  term,  the 
sheriff  turns  out  of  possession  every  person  who  is  on  the  premises ; 
but  if  the  lessor  of  the  plaintiif  obtains  judgment  for  part  only  of  the 
premises,  the  sheriff  merely  puts  him  into  possession.] 

Atherton,  in  support  of  the  rule.  It  is  clear  that  the  present  ver- 
dict, which  would  entitle  the  lessors  of  the  plaintiif  to  recover  posses- 
sion of  all  the  premises,  cannot  stand.     They  ought  to  have  shown 

to  what  portion  of  the  premises  they  were  entitled. 

-  -   ■ ^ 

^  20  Law  J.  Rep.  (n.  b.)  Exch.  301. 

9  The  ground  of  tne  verdict  for  the  defendant  on  the  thurd  demise  was,  that  there 
was  evidence  of  the  third  leasor  of  the  plaintiff  being  dead  before  the  death  of  the  tes- 
tator, who  devised  the  property  to  the  lessors  of  the  plaintiff 
VOL.  V.  44 
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J  Parke,  B.     The  qnestion  is,  Which  party  is  to  dear  up  the  diffi- 
ty?] 

Goodwin  v.  Blackman,  3  Lev.  334,  and  Denn  d.  Surges  v.  Purvis^  1 
Burr.  326,  are  in  point  The  lessors  of  the  plaintiff  are  not  entitled 
to  retain  the  verdict  on  all  the  demises.  Suppose  the  defendant,  being 
one  of  the  persons  jointly  interested  in  the  premises  with  the  lessors 
of  the  plaintiff,  had  assumed  the  entire  possession  of  the  premises, 
the  lessors  of  the  plaintiff  in  that  case  could  not  have  proved  them- 
selves entitled  to  the  whole  of  the  premises.  In  Anderson  v.  Chapman, 
5  Mee.  &  W.  488 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  9,  Lord  dinger, 
C.  B.  says,  ^  There  is  a  class  of  cases,  of  which  ejectment  is  one,  iu 
which  it  is  usual  to  lay  a  vast  number  of  different  matters  in  {he  decla- 
ration ;  but  if  it  appear  that  the  plaintiff  is  going  for  a  distinct  mes- 
suage or  close,  it  is  necess^  to  give  him  the  verdict  for  that  alone, 
and  the  defendant  a  verdict  for  the  residue,  because  the  verdict  is  to 
ascertain  the  respective  rights  of  the  parties  in  future,  and  in  order  to 
enable  the  sherin  to  give  possession  of  that  messuage  or  close  only. 
On  a  general  verdict,  the  lessor  of  the  plaintiff  might,  at  his  own 
peril,  make  the  sheriff  give  him  possession  of  the  whole  of  the  prem- 
ises, which  would  give  rise  to  further  litigation."  That  rule  applies 
to  this  case.     The  defendant  is  not  a  wrong-doer. 

IParlce,  B.     He  is  only  a  man  in  possession.] 
t  was  not  left  to  the  jury  to  say  how  many  persons  were  entitled. 
\Parke,  B.     There  is  a  doubt  what  the  amount  of  the  share  of  each 
of  the  lessors  of  the  plaintiff  is;  and  the  question  is.  Which  party  is 
bound  to  clear  up  the  doubt?]  ' 

The  lessors  of  the  plaintiff  cannot  say  for  what  portion  of  the 
premises  the  verdict  can  be  entered,  and  the  defendant  cannot  be 
turned  out  of  possession  by  them.     The  defendant  is  liable  for  mesne 

{profits  to  other  parties  entitled  jointly  with  the  lessors  of  the  plaintiff. 
t  was  not  left  to  the  jury  to  say  to  what  portion  of  the  premises  the 
lessors  of  the  plaintiff  were  entitled. 

Parke,  B.  The  rule  must  be  absolute  for  a  new  trial.  The  lessors 
of  the  plaintiff  being  tenants  in  common  with  other  parties,  are  not 
entitled  to  asK  for  the  whole  verdict  In  the  first  place,  where  the 
lessor  of  the  plaintiff  recovers  possession  of  the  whole  premises,  it  is 
the  duty  of  the  sheriff  to  put  him  into  possession  of  the  whole,  and  to 
turn  out  all  parties  who  are  ii>  possession.  But  if  an  undivided  por- 
tion of  the  premises  only  is  recovered,  then  the  duty  of  the  sheriff  is 
to  put  him  into  possession  of  part  only.  This  is  stated  to  be  the  law 
in  Arch.  Prac,  1242.  The  case  of  Boe  d.  Saul  v.  Dawson,  3  Wils.  49, 
shows  that  where  a  verdict  is  obtained  for  five  eighths  of  premises, 
and  the  sheriff  has  given  the  lessors  of  the  plaintiff  possession  of  the 
whole,  the  tenant  is  entitled  to  be  restored  to  the  possession  of  the 
three  eighths.  The  second  ground  of  making  this  rule  absolute  is, 
that  a  recovery  in  ejectment  is  an  estoppel,  if  properly  pleaded.  The 
lessors  of  the  plaintiff  are  not  entitled  to  recover  the  whole  of  the 
premises;  and  if  we  could  have  seen  with  certainty  to  what  portion 
they  were  entitled,  we  could  have  moulded  the  rule  accordingly.  But 
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this  we  are  unaUe  to  see,  and,  therefore,  the  jnry  on  the  second  trial 
will  have  to  sav  to  what  part  of  the  premises  the  lessors  of  the  plain- 
tiff are  entitled. 

Albbrson,  B.  It  ought  to  have  been  shown,  on  the  part  of  the 
lessors  of  the  plaintiff,  how  many  children  one  of  the  sisters  of 
the  lessors  of  the  plaintiff  had  had.  It  would  then  have  been  seen 
to  how  mnch  at  the  least  each  of  the  lessors  of  the  plaintiff  was  en« 
titled.  In  that  case,  although  there  might  then  be  a  doubt  how  many 
children  were  dead,  still  the  jury  would  have  been  able  to  say  that,  at 
all  events,  the  lessors  of  t^e  plaintiff  were  entitled  to  recover  to  the 
extent  of  four  ninths,  or  whatever  the  amount  might  be.  Such  evi- 
denoe  as  I  have  mentioned  would  be  sufficient  to  enable  them  to  find 
to  what  share  of  the  property  each  lessor  of  the  plaintiff  was  entitled. 

Platt,  B.  In  my  opinion,  the  verdict  is  correct,  and  the  lessors  of 
the  plaintiff  are  entitled  to  the  possession  of  the  premises.  The  object 
of  the  ejectment  is  to  obtain  possession  of  the  whole  term.  The  les- 
sors of  the  plaintiff  are  entitled  to  the  possession  of  the  whole  prem- 
ises as  tenants  in  common.  Then,  when  an  action  is  brought 
against  a  party  not  in  the  character  of  a  tenant  in  common,  that  ps^ty 
is  a  trespasser  against  the  parties  entitled,  and  the  lessors  of  the  plain- 
tiff are  entitled  as  against  him  to  a  general  verdict,  for  the  purpose 
of  getting  the  whole  premises.  I  cannot  agree  to  the  position  that 
such  a  party  is  put  into  possession  of  part  only.  That  observation 
applies  oflly  to  a  party  who  seeks  to  get  possession  of  a  share.  Nor, 
in  my  opinion,  do  the  observations  as  to  estoppel  apply  to  this  case. 
Then,  again,  if  the  defendant  in  this  case  is  called  upon  to  pay  mesne 
profits,  it  is  to  be  considered  that  he  has  brought  that  liability  on  him- 
self by  intruding  into  the  premises.  I  feel  strongly  that  the  lessors 
of  the  plaintiff  are  entitled  to  recover ;  but  I  distrust  my  own  judg- 
ment when  I  consider  that  it  is  opposed  to  that  of  my  brothers. 

Rule  absolute  for  a  new  trial* 


Yates  t;.  Eastwood  &  another.* 

Trinity  Vacation,  Jane  24,  1851. 

Distress  —  Surplus  Rent  —  Money  had  and  received  —  2  WilL  Sf  M. 

sess.  1,  c.  5,  s,  2. 

A  landlord,  who  has  sold  his  tenant's  goods,  under  a  distress  for  rent,  is  not  liable  in  an  ac- 
tion for  money  had  and  received  at  the  sait  of  the  mortgagee  of  tiie  goods  to  recover  the 
overplus  money  in  the  landlord's  hands ;  the  proper  remedv  being  by  an  action  on  the  case 
against  him  for  not  paying  over  the  overplas  to  the  sheriff,  pnrsnant  to  2  W.  &  M.  sess.  1, 
e.  5,  s.  2. 

1  20  Law  J.  Rep.  (ir.  b.)  Esch.  90a 
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Assumpsit  for  mooey  had  and  received,  and  on  an  aocoont  stated. 

Plea  —  Non  €LSSumpserunt. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  assizes,  the  facts 
were  as  follows :  The  action  was  brought  by  the  plaintiff  as  the 
mortgagee  of  certain  machinery  belonging  to  one  Hellawell,  which 
had  been  seized  by  the  defendants,  as  the  landlords  of  Hellawell, 
as  a  distress  for  rent  in  arrear.  The  amount  of  rent  due  at  the  time 
of  the  distress  was  1046^  5s,  7cL  The  machinery,  on  being  sold,  pro- 
duced the  sum  of  1609^  7^.  4^.,  and  the  plaintiff  brought  the  pres- 
ent action  to  recover  out  of  the  surplus  the  sum  of  212^  I85.  as  due 
to  him  for  principal  and  interest.  For  the  defendants  it  was  con- 
tended that  the  action  for  money  had  and  received  could  not  be 
maintained,  and  that  they  were  not  liable.  The  learned  judge  re- 
served the  point ;  and  the  jury  having  found  a  verdict  for  the  plaintiff, 
damages  1002.,  the  defendants  had  leave  to  move  to  enter  a  verdict 
for  them. 

Hugh  Hill  having  obtained  a  rule  nisi  accordingly,  (April  20,)  -— 

Waison  and  R,  Hall  now  showed  cause.  If  a  landlord,  being  enti- 
tled to  Bell  goods  for  a  distress,  sells  them  for  a  greater  amount  than 
the  rent,  the  property  in  the  surplus  money  belongs  to  the  tenant,  and 
may  be  recovered  in  an  action  for  money  had  and  received  against 
the  landlord.  The  property  in  the  goods  is  not  changed  by  the  dis- 
tress. Subject  to  the  landlord's  lien,  the  goods  belong  to  the  tenant; 
and  when  the  lien  is  satisfied,  the  overplus  is  the  propefty  of  the 
tenant.  This  is  the  ordinary  case  of  one  party  selliog  the  goods  of 
another.  Graham  v.  Tate^  1  M.  &  S.  609,  is  in  point  There,  the 
tenant  of  premises  under  a  lease,  and  at  a  rent  payable  half  yearly, 
agreed  to  pay  all  taxes  except  the  landlord's  property  tax,  which  the 
landlord  agreed  to  allow,  and  the  tenant  agreed  to  lay  out  20/.  in  re- 
pairs, which  the  landlord  also  agreed  to  allow,  but  afterwards  distrained 
for  half  a  year's  rent,  and  sold  for  the  whole  amount,  without  allow- 
ing either  for'  repairs  or  property  tax,  which  he  knew  the  tenant  bad 
paid  to  the  collector ;  and  it  was  held  that  the  tenant  might  recover 
in  respect  of  the  property  tax,  but  not  in  respect  of  the  repairs,  in  an 
action  for  money  had  and  received  against  the  landlord. 

[Parke^  B.  You  are  driven  to  the  question  whether,  when  too 
much  money  has  been  received  by  a  landlord  for  the  sale  of  a  distress, 
the  tenant  is  entitled  to  sue  the  landlord  for  money  had  and  re- 
ceived, or  whether  he  must  take  his  remedy  under  the  statute.] 

This  is  a  case  of  a  party  waiving  a  tort  and  suing  in  assumpsit, 

\ Piatt,  B.     What  is  it  that  yDu  call  the  tort  ?] 

The  non-payment  over  of  the  money.  Lamine  v.  Dorrellj  2  Ld. 
Raym.  1216,  applies  to  this  case. 

[Alderson,  B.  The  meaning  of  waiving  the  tort  is,  that  you  adopt 
it  as  your  own.  Here  you  are  adopting  a  negative ;  that  cannot  be 
done.] 

Pashley,  contra,  was  stopped  by  the  court 
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Parke,  B.  This  action  by  the  mortgagee  for  money  had  and  re- 
ceived cannot  be  maintained.  The  defendants  were  not  bound  to 
find  out  the  owner  of  the  overplus  money  and  pay  it  to  him.     The 

1>roper  remedy  is  under  the  statute  2  W.  &  M.  sess.  1,  c.  5,  against  the 
andlord  for  not  leaving  the  overplus  in  the  hands  of  the  sheriff.  The 
cases  cited  on  behalf  of  the  plaintiff  do  not  apply.  The  rule  must  be 
absolute  to  enter  a  nonsuit 

Alderson,  Platt,  and  Martin,  BB.,  conctirred. 

Rule  absolute. 


The  Vauxhall  Bridge  Company  v.  Sawyer.^ 

Txinity  Tenn,  May  12,  1851. 

Land  Tax^  LiabUUy  to— 38  Geo.  3,  c.  5  and  60  --49  Geo.  3,  c.  143 

—  Vauxhall  Bridge  Company  —  Tolls. 

The  38  Geo.  3,  c.  5,  for  granting  a  land  tax  for  1798,  enacts,  that  aU  personal  estate,  except, 
'  '&c^  shoold  be  charged  with  4f .  in  the  poond ;  and  all  manors,  messuages,  lands,  tene- 
ments, &c^  tolls,  &c^  and  all  hereditaments  of  what  nature  and  kind  soeyer  they  be,  situate, 
lying,  and  beins,  happening  or  arising,  should  be  charged  to  the  land  tax.  By  the  38  Qeo. 
3,  c.  60,  for  mfULing  the  land  tax  perpetual,  it  was  enacted,  that  the  sums  charged  by  the 
38  Geo.  3,  c.  5,  in  respect  to  the  manors,  lands,  tenementi  and  hereditaments  in  the  said  act 
mentioifed,  should  be  raised  forever.  The  act  incorporating  the  Vauxhall  Bridge  Com« 
pany  authorized  them  to  take  tolls,  and  enacted  that  the  shares  of  the  proprietors  should 
be  personal  estate,  and  not  in  the  nature  of  real  property :  — 

Hdd,  that  the  company  were  liable  under  the  38  Geo.  3,  c.  60,  to  be  rated  to  the  land  tax  in 
respect  of  ^eir  toUs. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plains 
tiffs'  premises,  and  carrying  away  their  furniture. 

The  defendant  having  pleaded  the  general  issue,  a  special  case  was 
stated  for  the  opinion  of  this  court 

The  plaintiffs  were  incorporated  by  the  49  Geo.  3,  c  142,  and  are 
the  owners  of  the  tolls  hereinafter  mentioned.  The  defendant  is  the 
collector  of  land  tax,  and  distrained  on  the  plaintiffs'  goods  for  one 
year's  land  tax.  The  plaintiffs  deny  their  liabiUty  to  be  rated  for  their 
tolls.  By  the  38  Geo.  3,  c  6,  for  granting  a  land  tax  for  the  year 
1798,  it  was  enacted,  that  all  personal  estate,  except,  &c.,  should  be 
charged  with  45.  in  the  pound,  and  all  manors,  messuages,  lands,  ten- 
ements, &c.,  toUs^  &c.,  and  all  hereditaments  of  what  nature  and  kind 
soever  they  be,  situate,  lying  and  being,  happening  or  arising^  should 
be  charged  with  a  pound  rate.  By  the  38  Greo.  3,  c.  60,  for  making 
the  land  tax  perpetual,  it  was  enacted,  that  the  sums  charged  by  the 
88  Geo.  3,  c.  5,  in  respect  to  the  manors,  messuages,  lands,  tenements 
and  hereditaments  in  the  said  act  mentioned,  should  be  raised  for- 
ever. 


1  20  Law  J.  Rep.  (n.  8.)  Exch.  904. 
44  • 
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The  company  was  created  by  the  stat.  49  Greo.  3,  c.  142.  By 
the  1st  section  they  were  declared  to  be  a  body  corporate,  and,  by  the 
name  of  the  Vauxhall  Bridge  Company,  were  authorized  to  {Snrdiiase 
land  for  the  purposes  of  the  bridge  and  the  roads  leading  to  it,  and 
to  raise  money  among  themselves  for  the  payment  of  the  purchase 
money  and  the  expenses  of  the  erection  of  the  bridge  and  approaches. 
By  the  89th  section  they  were  authorized  to  erect  turnpike  gates  across 
the  bridge  and  across  a  road  leading  to  it^  and  other  side  gates  and 
turnpikes,  and  to  take  and  receive  from  the  persons  using  the  bridge 
certain  specific  tolls,  being  the  tolls  in  respect  of  which  the  land  tax 
is  demanded^  By  the  3d  section,  the  shares  of  the  proprietors  were 
declared  to  be  personal  estate,  and  not  in  the  nature  of  real  property. 
The  question  for  the  opinion  of  the  court  was,  whether  the  company 
of  proprietors  were  liable  to  be  rated  to  the  land  tax  for  their  tolls ; 
ana  judgment  was  to  be  entered  accordingly,  either  for  the  plaintiflb 
or  the  defendant 

* 
Bovillj  for  the  plaintiffs.  The  company  are  not  bound  to  pay  the 
land  tax  in  respect  of  the  tolls  of  their  bridge.  That  depends  upon 
the  38  Geo.  3,  c.  5,  the  38  Geo.  3,  c.  60,  and  the  49  Geo.  3,  c.  142. 
The  land  tax  in  question  was  first  imposed  by  the  38  Greo.  3,  c.  5,  and 
was  made  perpetual  by  the  38  Geo.  3,  c.  60,  s.  1.  The  4th  section  of 
the  former  act  enacts,  that  all  personal  estate,  with  certain  exceptionsi 
should  be  charged  with  4^.  in  the  pound,  and  all  manors,  messuages, 
lands,  tenements,  &c.,  tolls,  &;c.,  and  all  hereditaments  of  what  nature 
ox  kind  soever  they  be,  situate,  lying  and  being,  happening  or  arisinff^ 
and  every  person,  &c.,  holding  such  manors,  messuages,  lands,  tene- 
ments, or  hereditaments,  or  other  the  premises  in  respect  theieof. 
Now,  in  this  act  the  words,  "  happening  and  arising,"  apply  to  mat- 
ters not  of  local  situation  ;  they  refer  to  tolls,  and  not  to  land.  The 
next  act  of  Parliament,  38  Geo.  3,  c.  60,  s.  1,  makes  part  of  the  tax 
perpetual  as  far  as  it  relates  to  land.  It  enacts  that  the  sums  charged 
by  the  38  Geo.  3,  c.  5,  in  respect  to  the  manors,  messuages,  lands, 
tenements  and  hereditaments  in  the  said  act  mentioned,  should  be 
raised  forever.  Now,  in  this  act  the  words,  "  other  the  premises  "  and 
"happening  or  arising"  and  "tolls,"  contained  in  the  former  act,  are 
omitted,  and  it  must  be  presumed  are  omitted  intentionally.  The 
variation  in  the  language  of  the  two  acts  shows  that  land  only,  or 
something  which  is  locally  situated,  was  intended  to  be  rated,  and 
that  tolls  were  to  be  exempted.  Reliance  will  be  placed  on  the  Land 
Tax  Ck)nsolidation  Act,  42  Greo.  3,  c  116,  especially  on  the  12th  sec* 
tion,  but  that  section  is  not  applicable  to  this  case.  This  being  a 
charge  upon  the  subject,  the  defendant  is  bound  to  satisfy  the  court 
that  the  company  are  liable  to  the  land  tax.  It  is  to  be  observed  that 
these  tolls  have  not  been  previously  rated.  He  also  referred  to  the  Ist, 
3d,  10th,  and  11th  sections  of  the  38  Geo.  3,  c  60. 

Willes  appeared  to  argue  the  case  on  behalf  of  the  defendant. 
[Parkey  B.     The  case  will  stand  over,  and  we  will  inform  you  if 
we  wish  to  hear  your  arguments.] 
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_   ^ _^ ^ ! 

On  a  subsequent  day,  ( Wtlles  not  having  been  called  upon,)  -^ 

The  judgment  of  the  court  *  was  given  by 

Pollock,  C.  B.  [After  stating  the  substance  of  the  49  Geo.  3,  c. 
142,  his  loidship  proceeded.]  The  first  question  to  be  considered  iS| 
What  is  the  true  legal  character  of  the  tolls  ?  It  is  quite  clear  that 
the  tolls  are  the  property  of  the  body  corporate,  and  not  of  the  indi- 
vidual shareholders,  xhe  shareholders  are  entitled  to  their  respective 
proportions  of  the  profits  when  they  become  divisible,  but  the  land 
on  which  the  bridge  is  built  and  the  bridge  itself,  and  the  roads  lead- 
ing to  it,  are  real  property,  and  belong  to  the  company,  and  no  indi- 
vidual shareholder  has  any  direct  or  personal  interest  in  the  corpus  of 
the  property  itself.  Then,  what  are  these  tolls  ?  They  are  a  profit 
or  payment  received  by  the  company  in  respect  of  the  use  by  the 
passengers  of  their  bridge  and  roads.  They  are  paid  in  respect  of 
user  of  land,  and  they,  therefore,  fall  directly  vdthin  the  definition  of 
a  tenement,  to  be  found  in  Co.  Litt.  19  B.  and  20  A.,  and  the  second 
Black.  Com.  p.  20,  and,  of  course,  they  are  within  the  definition  of  a 
'<  hereditament,"  which  is  a  more  general  word,  and  includes  lands, 
tenements  and  certain  other  descriptions  of  property.  Co.  Litt.  6  a, 
and'  2  Black.  Com.  16, 17.  In  the  year  1797,  by  the  stat.  38  Geo. 
3,  c.  5,  an  act  passed  for  granting  to  his  majesty  a  land  tax,  to  be 
raised  in  Great  Britain  for  the  service  of  the  year  1798,  and  by  the  4th 
section,  to  the  end  that  the  full  and  entire  sum  by  this  act  charged  on 
the  several  counties,  and  so  forth,  shall  be  raised,  all  manors,  mes- 
suages, lands  and  tenements,  quarries,  mines  of  tin,  lead,  and  so  on, 
all  fisheries,  tithes,  tolls,  annuities,  and  all  other  yearly  profits,  and  all 
hereditaments  of  what  manner  or  kind  soever  they  may  be,  situate, 
lying  and  being,  or  arising  within  the  several  and  respective  counties, 
are  made  subject  to  the  land  tax.  In  the  following  year  an  act  passed 
for  making  perpetual,  subject  to  redemption  or  purchase  in  the  man- 
ner therein  stated,  the  sum  or  sums  charged  in  Great  Britain  as  land 
tax,  by  which  it  was  enacted,  that  the  several  and  respective  sums  of 
money  charged  by  virtue  of  the  act  of  last  year  on  the  counties  in 
Great  Britain  in  respect  of  manors,  messuages,  lands,  tenements,  and 
hereditaments  in  the  said  act  mentioned,  and  to  be  raised  within 
the  space  of  one  year  from  the  25th  of  March,  1790,  shall,  from  and 
after  the  expiration  of  the  said  term,  continue  to  be  raised  and  paid 
yearly  after  the  28th  of  March  in  every  year  forever.  A  great  num- 
ber of  other  sections  of  the  act  were  referred  to  in  the  course  of  the 
argument,  and  in  all  of  them  the  subject  matter  upon  which  the  tax 
is  to  be  raised  is  described  as  <'  manors,  messuages,  lands,  tenements, 
and  hereditaments;"  and  the  argument  was,  that  inasmuch  as  tolls 
were  specifically  mentioned  in  the  one  act  and  omitted  in  that  making 
the  tax  perpetual,  the  land  tax  was  not  imposed  upon  them  by  virtue 
of  the  well-known  and  established  rule,  "  that  every  charge  upon  the 
subject  must  be  imposed  by  clear  and  unambiguous  language,"  which 

^ I  -  '  "^ 

1  Pollock,  C.  B.,  Parke,  Platt,  and  Martin,  BB. 
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was  settled  in  the  case  of  Denn  v.  Diamond^  4  B.  &  C.  243 ;  s.  c.  3 
Law  J.  Rep.  K.  B.  211.  We  think  it  impossible  to  read  the  1st  sec- 
tion of  the  second  statute  without  being  satisfied  that  it  was  the  dear 
intention  of  the  legislature  to  continue  permanently  an  annual  tax 
on  this  description  of  property,  and  on  both  kinds  of  property,  and  to 
make  both  perpetual ;  and  we  think  this  is  expressed  in  clear  and  un- 
ambiguous language.  It  was  contended  that  an  argument  in  favor 
of  the  exemption  arose  from  the  circumstance  that,  in  point  of  fact, 
these  tolls  have  never  been  taxed.  We  do  not  think  that  this  circum- 
stance ought  to  be  of  any  weight  whatever.  The  12th  section  of  the 
47  Geo.  3,  c.  116,  clearly  shows  that  such  works  as  the  Vauxhall 
Bridge  Company's  were  contemplated  by  the  legislature  as  being 
the  subject  ot  a  tax.  It  was  also  argued  that  the  exception  in  respect 
of  tolls,  contained  in  the  22d  section  of  the  38  Greo.  3,  c  5,  extended 
to  the  toUs  in  question.  We  are,  however,  clearly  of  opinion  that 
the  tolls  therein  mentioned  do  not  apply  to  tolls  of  this  descrip- 
tion. We  are,  therefore,  clearly  of  opinion  that  the  Vauxhall  Brid|[e 
Company  are  liable  to  be  rated  to  the  land  tax  in  respect  to  their  toJb, 
these  being  tenements  and  hereditaments  within  the  meaning  of  the 
stat  38  Geo.  3,  c.  60;  and  there  will,  therefore,  be  judgment  for  the 

defendant  Judgment  for  the  defendanL 


IN  THE  EXCHEQUER  CHAMBER. 

Wilson  v.  The  Birkenhead,  Lancashire,  and  Cheshire  Junc- 
tion  Railway  Company.^ 

Trinity  Term,  May  16,  1851. 

Railway  —  Action  for  Calls  —  Allegation  that  Defendant  is  the 

Holder  of  Shares, 

In  an  action  by  a  railway  company  for  calls,  a  declaration  framed  on  sect  26  of  the  stat  6 
&  9  Vict  c.  16,  allc;?ed  that  the  defendant  "  is  the  holder  of  ten  shares,  and  is  indebted  to 
the  company  in  100/.,  in  respect  of  a  call  of  lOl,  upon  each  of  the  said  shares :  ■*  — 

Hdd  good,  on  special  demurrer,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judg- 
ment of  the. Court  of  Exchequer,  although  it  was  objected  that  the  declaration  did  not 
allege  that  the  defendant  was  the  holder  of  such  shares  at  the  time  the  calls  were  made. 

The  Birkenhead,  Lancashire,  and  Cheshire  Railway  Company 
brought  an  action,  in  the  Court  of  Exchequer,  against  the  plaintiff  in 
error,  for  calls  in  respect  of  certain  shares  in  the  company,  of  which  he 
was  the  owner. 

The  declaration,  which  was  framed  on  the  provision  of  sect  26  of 
the  stat.  8  &  9  Vict  c.  16,  the  Companies  Clauses  Consolidation 
Act,  alleged  « that  the  defendant  is  the  holder  of  ten  shares  in  the  said 

^  20  Law  J.  Rep.  (n.  s.)  Exch.  306.    Corwn  Pattesov,  WieHTMAXf,  Maui^,  Eeli, 
and  Wiu^iAMs,  JJ,  * 
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companV)  and  ia  indebted  to  the  said  company  in  100^  in  respect  of 
a  call  of  10^  upon  each  of  the  said  shares." 

There  was  a  special  demurrer  to  this  declaration,  the  principal 
ground  of  which  was  that  the  declaration  did  not  contain  any  allega- 
tion that  the  defendant  was  the  holder  of  the  shares  at  the  time  the 
calls  were  made.  The  court  below  held  the  declaration  good.  (Re- 
ported 3  Exch.  Bep.  478,  n. ;  s.  c,  19  Law  J.  Bep.  (x.  s.)  Exch.  146.) 

A  writ  of  error  was  brought.     The  case  was  now  argued  by 

WilleSj  for  the  plaintiff  in  error,  the  defendant  below.  The  only 
question  is,  whether  the  declaration  is  ^ood  according  to  the  stat. 
8  &  9  Vict  c.  16,  s.  26.  It  is  submitted  that  the  allegation,  that  the 
defendant  ^  is  a  holder  of  the  shares,"  is  not  sufficient.  An  allegation 
in  a  declaration  that  states  any  thing  respecting  the  parties  has  been 
held  to  speak  as  from  the  time  of  action  brought  A  different  rule 
prevails  with'  respect  to  subsequent  pleading.  Owen  v.  Waters^  2  Mee. 
oc  W.  91 ;  8.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  13.  It  has  never  yet  been 
held  that  a  declaration,  speaking  of  a  thing  as  existing,  has  been  con- 
Btrued  to  mean  that  it  exists  at  a  time  previous  to  the  action.  There 
is  no  provision  in  this  act  of  Parliament  for  the  adoption  of  any  par- 
ticular form  of  declaration  —  no  form  is  given  in  the  schedule.  It  could 
not  be  intended  that  the  very  words  of  the  26th  section  should  be 
followed  literally,  as  that  section  says  it  shall  be  sufficient  to  say  that 
the  defendant  is  a  holder  of  shares.  Now,  it  is  immaterial  whether 
the  defendant  is  a  holder  of  the  shares  at  the  time  of  action  brought ; 
and  the  allegation,  therefore,  would  be  unnecessary  The  material  ques- 
tion is,  whether  the  defendant  was  a  holder  of  shares  at  the  time  the 
calls  became  due.  The  26th  section  says,  in  effect,  that  it  shall  be 
sufficient  for  the  company  to  aver  the  being  indebted  in  respect  of 
calls  for  shares,  the  ownership  of  the  shares,  and  the  accruing  of  the 
debt 

[Momle^  J.  By  the  express  words  of  the  26th  section,  it  is  enough 
for  the  plaintiff  to  say  that. the  defendant  is  such  a  holder  of  shares 
as  to  be  indebted  in  respect  to  certain  calls.  He  cannot  be  such  a 
holder,  unless  he  were  a  holder  of  the  shares  at  the  time  the  calls 
were  made.  A  man,  I  think,  cannot  part  with  his  shares  after  a  call 
has  been  made  until  the  call  be  paid.] 

He  may  do  so  by  consent  of  the  company. 

[MaulCy  J.  It  may  be  that  the  act  of  Parliament  only  allows  the 
company  to  declare  for  calls  under  the  provisions  of  the  26th  section, 
where  the  party  has  retained  his  shares  up  to  the  time  of  action  brought, 
and  that  they  would  be  left  to  their  common-law  remedy  against  a 
shareholder  who  had  transferred  his  shares.  That  construction  would 
furnish  an  answer  to  the  observation,  that  the  statute  cannot  contem- 
plate the  statement  in  a  declaration  of  any  thing  unnecessary.] 

The  27th  section  shows  that  the  form  prescribed  is  intended  to 
apply  to  all  cases  of  action  for  calls. 

[Maul€f  .1.  If  so,  the  27th  section  is  a  legislative,  expoaition  that 
the  allegation  that  the  defendant  "  is  a  holder  of  shares "  may  be 
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proved  by  evidence  that  be  was  a  holder  of  shares  at  the  time  the 
calls  were  made.] 

Welsbt/,  for  the  defendants  in  error,  was  not  called  upon. 

Patteson,  J.  The  legislature  has  chosen  to  provide  that  this  form 
of  declaration  shall  be  sufficient  We  cannot  say  that  it  shall  not  be 
sufficient '  The  judgment  must  be  affirmed. 

The  rest  of  the  court  concurred.  Judgment  affirmed. 


MiCKLETHWAIT   V,    WlNTER.^ 
Trinity  Term,  Jane  2,  1851. 

Enclosure  Act — Reservation  to  Lord  of  the  Manor — ^^Ant/  Coals  or 

Minerals  "  —  Stones. 

At  the  time  of  the  passing  of  an  enclosnre  act,  the  soil  and  freehold  of  the  common  land  was 
vested  in  the  lord  of  the  manor,  subject  to  certain  rights  of  common,  and  he  was  also  en* 
titled  to  the  coals  and  minerals,  and  unopened  stone  quarries,  &c^  under  the  said  common 
lands,  as  part  of  the  said  freehold.  The  act  did  not  recite  the  particular  rights  of  the  lord, 
but  enacted  that  certain  allotments  should  be  made  to  the  commoners  m  lieu  of  their 
rights,  and  to  him  as  lord  of  the  manor,  for.his  right  **  to  and  in  the  soil "  of  the  said  com- 
mon lands,  and  also  to  and  for  the  damage  and  injury  he  would  sustain  b^  being  obliged 
to  make  satisfaction  to  the  proprietors  of  the  lands  for  digging  coals  or  minerals ;  and  it 
also  enacted,  "  that  if  the  lord  should  enter  on  any  of  the  lands  for  the  purpose  of  dieging, 

fstting,  &c^  *  any  coals  or  other  minerals,*  he  should  make  compensation  for  damage  Sone," 
c.    There  was  no  express  reservation  of  the  mines  or  minerals  to  him.    The  aUotments 
were  made  pursuant  to  the  act :  — 

Held,  that  the  lord  of  the  manor,  for  the  time  being,  was  entitled  to  the  mines  and  minerals 
under  the  land  so  enclosed,  paying  compensation  to  the  owners  of  die  allotments  for  any 
damage  done  by  working  the  mines :  — 

ffdd,  also,  that  stones  got  from  quarries  are  minerals. 

Trover  for  certain  stones,  flagstones,  and  grindstones. 

Pleas  —  Not  guilty,  and  not  possessed.  By  consent,  the  parties 
stated  the  following  case  for  the  opinion  of  the  court: — 

For  many  years  previous  to,  and  at  the  time  of  the  passing  of,  the 
act  of  Parliament  next  hereinafter  mentioned,  Benjamin  AGckleth- 
wait  was  seized  in  fee  of  the  manor  of  Ardsley,  in  the  parish  of 
Darfield,  in  the  West  Riding  of  the  county  of  York,  and  of  the  com- 
mons and  waste  land  or  ground  within  and  parcel  of  the  said  manor, 
and  was  entitled  to  certain  rents,  services,  rights,  royalties,  privileges, 
and  jurisdiction  incident  and  belonging  to  such  manor.  At  the 
time  of  passing  of  the  said  act,  there  was,  within  and  parcel  of  the 
said  manor,  a  considerable  tract  of  common  or  waste  land  or  ground, 
called  Ardsley  Common,  the  soil  and  freehold  of  which  were  vested 
in  the  said  Benjamin  Micklethwait,  as  parcel  of  the  said  manor, 
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'  subject  to  certain  rights  of  common  of  pasture.   The  coals  and  minerals 
and  unopened  stone   quarries,  stones,  earth,  and  other  substances 
under  the  surface  of  the  said  common  or  waste  land  or  ground  also 
belonged  to  him  as  part  of  the  said  soil  or  freehold  so  vested  in  him 
as  aforesaid,  and  he  was  entitled  to  win  and  work  the  said*  coals,  min- 
erals, and  unopened  stone  quarries ;  and  there  were  also  certain  open 
stone  quarries  upon  the  said  common  or  waste  land  or  ground  which 
belonged  to  him  as  part  of  the  said  soil  or  freehold  so  vested  in 
him  as  aforesaid,  but  which,  at  the  time  of  the  passing  of  the  said  act^ 
were  in  lease  from  him  to  other  parties  as  in  the  said  act  mentioned. 
By  an  act  of  Parliament,  passed  in  the  33d  year  of  the  reign  of 
his  majesty  King  George  II,  intituled  "  An  Act  for  dividing  and 
enclosing  the  open  common  in  the  township  of  Ardsley,  and  parish 
of  Darfield,  in  the  West  Riding  of  the  county  of  York,"  after  reciting 
that  there  then  was  a  certain  large  common  or  tract  .of  waste  land 
or  ground  lying  within  the  township  and  manor  of  Ardsley  afore- 
said ;  and  also  reciting  that  his  grace  the  Duke  of  Kingston  and  sev- 
eral other  persons  then  were  freeholders  within  the  said  township  of 
Ardsley,  and  entitled  to  right  of  common  upon  the  said  common  or 
waste  ground ;  and  reciting  that  it  would  be  for  the  advantage  of  the 
several  persons  entitled  to  right  of  common  if  the  said  common  or 
waste  ground  was  enclosed,  and  specific  parts  and  shares  thereof 
allotted  to  them  according  to  their  respective  properties,  rights,  and 
interest  therein,  but  that  the   same  could  not  be  effectually  done 
without  the  aid  of  Parliament,  it  was,  amongst  other  things,  enacted, 
(sect  3,)  "  That  the  commissioners  appointed  for  carrying  the  said 
act  into  execution,  or  any  three  or  more  of  them,  (after  setting  out 
and  allotting  so  much  of  the  said  common  grounds  as  should  be 
equal  to  one  full  tenth  part  of  the  average  value  of  the  said  common 
grounds  in  lieu  of  all  tithes  arising  out  of  the  said  grounds  intended 
to  be  enclosed  as  aforesaid,)  should  set  out,  assign,  allot,  and  appoint 
unto  and  for  the  said  B.  Micklethwait,  his  heirs  and  assigns,  (over 
and  above,  and  exclusive  of,  such  share  or  allotment  as  should,  in 
pursuance  of  that  act,  be  allotted  to  him  in  lieu  of  his  right  of  com- 
mon,) such  parcel  and  quantity  of  the  said  common  as  in  the  judg- 
ment of  the  said  commissioners  and  their  successors,  or  any  three  or 
more  of  them,  should  appear  to  them  a  satisfaction  and  compensa- 
tion to  the  said  B.  Micklethwait  for  his  right  as  lord  of  the  manor 
of  Ardslev  aforesaid,  to  and  in  the  soil  of  the  said  common  or  waste 
lands,  and  also  to,  and  for  the  damage  and  injury  he  would  sustain 
by  being  obliged  to  make  satisfaction  as  thereinafter  mentioned  to 
the  proprietors  of  the  lands  so  intended  to  be  enclosed  for  the  digging 
for  any  coals  or  minerals  within  the  said  common  lands  and  grounds, 
and  then  to  divide  and  set  out,  ascertain,  and  allot,  the  residue  of 
the  said  lands  intended  to  be  enclosed,  unto,  between  and  amongst 
the  said  B.  Micklethwait  and  the  rest  of  the  persons  interested 
therein,  in  proportion  to  their  several  and  respective  interests  therein. 
And  it  was  by  the  said  act  provided  that  the  stone  quarries,  the 
property  of  the  said  B.  Micklethwait,  and  demised  by  him  to  the 
right  honorable  William  Earl  of  Stafford,  John  Uttey,  and  George 
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Wilkinson,  shoald  be  inclnded  in  the  allotment  or  allotments  to  be 
made  as  aforesaid  to  the  said  B.  Micklethwait,  or  in  one  of  tbem. 
And  it  was  thereby  further  enacted,  that,  within  the  space,  of  six 
calendar  months  after  the  execution  of  the  conmiissioners'  award  as 
therein  mentioned,  the  several  parcels  of  lands  thereby  allotted 
should  be  enclosed,  hedged,  ditched,  or  fenced,  and  that  such  en* 
closures,  hedges,  ditches,  and  fences  should  at  all  times  thereafter  be 
repaired  and  maintained  in  such  manner  as  the  said  commissioners, 
or  any  three  or  more  of  them,  should,  in  such  award,  order  and  direct 
And  it  was  further  enacted,  that  every  person  entitled  to  any  allot- 
ment or  allotments  to  be  made  as  aforesaid  should  and  was  thereby 
required  to  accept  such  allotment  or  allotments  within  the  space  of 
three  calendar  months  next  after  the  execution  of  the  said  award,  and 
notice  thereof  given  as  in  the  said  act  mentioned,  and  that  every  per* 
son  who  should  refuse  or  neglect  to  accept  any  such  allotment  within 
the  time  before  mentioned  should  be  totally  excluded  from  having  or 
receiving  any  benefit  or  advantage  by  the  said  act  of  Parliament, 
and  also  from  any  estate,  interest,  and  right  of  common  whatsoever 
in  the  lands  so  intended  to  be  enclosed." 

And  it  was  thereby  further  provided  and  enacted,  (sect  19,)  "  That 
the  said  act  should  not  prejudice  the  rights  of  the  lord  of  the  said 
manor,  or  of  any  future  lord  or  lords  of  the  said  manor,  in  or  to  the 
seigniory,  royalty,  rights,  and  services  incident  and  belonging  to  the 
said  manor,  but  that  such  lord  or  lords  for  the  time  being,  and  all 
such  persons  claiming  and  to  claim  under  or  in  trust  for  him  or  tbem, 
as  lord  or  lords  of  the  said  manor,  should  at  all  times  thereafter  hold 
and  enjoy  all  rents,  services,  rights,  royalties,  courts,  perquisites,  and 
profit  of  courts,  and  all  other  royalties,  privileges,  and  jurisdictions  to 
the  said  manor,  or  to  the  lord  or  lords  thereof  belonging,  in  as  full, 
ample,  and  beneficial  manner,  to  all  intents  and  purposes,  as  he  or 
they  might  have  held  and  enjoyed  the  same,  in  case  the  said  act  had 
not  been  made." 

And  it  was  thereby  further  provided  and  enacted,  (sect  20,)  "  That 
if  the  lord  of  the  said  manor,  or  any  future  lord  or  lords  thereof, 
should  enter  upon  any  of  the  lands  and  grounds  so  to  be  divided  and 
allotted  by  virtue  of  that  act  for  the  digging,  getting,  taking,  and  car- 
rying away  any  coals  or  other  minerals,  be  or  they  should  respectively 
make  satisfaction  to  the  respective  proprietor  or  proprietors  of  such 
lands,  his  or  their  tenant  or  tenants,  for  any  damage  which  he  or  they 
should  or  might  thereby  sustain."  The  said  act  concluded  with  a 
saving  clause,  in  the  words  following,  (that  is  to  say,)  "  Saving  always 
to  the  king's  most  excellent  majesty,  his  heirs  and  successors,  and 
to  all  and  every  other  person  and  persons,  bodies  politic  or  corporate, 
his,  her,  and  their  heirs,  successors,  executors,  and  administrators, 
(other  than  those  meant  and  intended  to  be  barred  by  this  act,)  all 
such  estate  and  interest  as  they,  every,  or  any  of  them  had  and 
enjoyed  of,  in,  to,  or  in  respect  of  the  said  common  before  the 
passing  of  this  act,  or  could  or  might  have  had  and  enjoyed  in  case 
the  same  had  not  been  made ;  but  no  such  other  person  or  persons^ 
bodies  politic  or  corporate,  his,  her,  or  their  heirs,  executors,  adminia- 
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trators  or  successors  shall  have  power  to  disturb  any  of  the  allotments 
to  be  made  in  pursuance  of  this  act,  but  shall  accept  the  respective 
allotments  which  shall  be  made  in  lieu  of  their  common  rights  or 
other  interest  which  he,  she,  or  they  would  have  been  entitled  to  in 
case  this  act  had  not  been  made." 

The  commissioners  appointed  by  the  said  act  of  Parliament  in 
due  manner,  on  the  Ist  of  August,  1763,  made  their  award,  and  did 
thereby,  amongst  other  things,  award,  allot,  and  assign  unto  the  said 
B.  Micklethwait,  to  be  held  in  severalty  by  him,  his  heirs  and  assigns, 
a  certain  parcel  of  the  said  common,  containing  31a.  2r.  9p.,  ten 
acres  of  which  said  parcel  of  land  were  thereby  declared  to  be  allotted 
to  the  said  B.  Micklethwait,  as  a  satisfaction  and  compensation  for 
his  right,  as  lord  of  the  manor  of  Ardsley  aforesaid,  to  and  in  the 
soil  of  the  said  commons  and  wast«  grounds,  and  also  to  and  for  the 
damage  and  injury  he  would  sustain  by  being  obliged  to  make  satis- 
faction to  the  proprietors  of  the  several  allotments  on  the  said  com- 
mon for  the  digging  for  any  coals  or  minerals  within  the  said  common 
lands  and  grounds ;  and  the  residue  thereof  was  thereby  declared  to  be 
part  of  the  allotments  made  to  the  said  B.  Micklethwait,  in  lieu  of  his 
right  of  common  on  the  said  common  or  waste  ground.  And  the  said 
commissioners  did  thereby  further  award,  allot,  and  assign  unto  the  said 
B.  Micklethwait  a  certain  other  part  of  the  said  common,  containing 
26a.  Or.  2op.,  in  which  said  allotment  were  contained  the  said  stone 
quarries  demised  by  him  as  aforesaid,  and  which  were  provided  by 
the  said  act  of  Parliament  to  be  included  in  the  allotments  to  be 
made  to  the  said  B.  Micklethwait,  or  in  one  of  them.  The  said 
commissioners  in  and  by  the  said  award  also  allotted  and  awarded 
to  R.  Crookes,  late  of  Bamesley,  in  the  county  of  York,  surgeon, 
since  deceased,  a  certain  part  of  the  said  common  or  waste  ground 
now  called  and  known  as  Crookes's  Close,  in  lieu  of  certain  rights  of 
common  to  which  he  was  then  entitled  over  the  said  lands  so 
described  to  be  enclosed  as  aforesaid. 

The  said  award,  after  divers^  other  allotments  to  various  persons,, 
contained  a  clause  or  proviso  to  this  effect,  viz.,  that  the  said  lands 
and  grounds  hereby  allotted,  awarded,  and  assigned  as  aforesaid,  to 
the  said  several  persons  respectively,  should  be  in  lieu  and  full  satis-^ 
faction  and  compensation  for  their  several  and  respective  rights  of 
common,  and  other  rights  and  properties  whatsoever,  in,  over,  or 
upon  the  said  common  or  waste  ground,  and  that  from  and  immedi- 
ately after  the  said  execution  of  that  award,  the  right  of  the  said  B. 
Micklethwait  in  and  to  the  soil  of  the  said  common,  called  <<  Ardsley 
Common,"  and  every  part  and  parcel  thereof,  which  should  be  taken 
into  the  said  enclosures,  by  virtue  of  the  said  award,  and  all  the  right 
of  common  belonging  to  and  claimed  by  all  and  every  the  said 
owners,  proprietors,  and  occupiers  of  messuages,  cottages,  homesteads, 
lands,  tenements,  and  other  hereditaments  within  or  belonging  to  the 
said  township  of  Ardsley,  in,  over,  or  upon  the  said  common  or 
waste  ground,  and  every  part  thereof,  should  cease,  determine,  and 
forever  be  extinguished.  The  said  R.  Crookes  duly  accepted  pur^ 
suant  to  the  said  act  the  said  allotment  so  made  to  him  as  aforesaid^ 
VOL.  v.  45 
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and  caused  the  same  to  be  enclosed,  hedged,  ditched,  and  fenced 
within  the  space  of  six  calendar  months  after  the  execution  of  the 
said  award,  pursuant  to  the  provisions  of  the  said  act ;  and  the  said 
R.  Crookes,  his  heirs  and  assigns,  had,  ever  since  the  making  of  the 
said  award,  been  in  the  uninterrupted  possession,  use,  occupation, 
and  enjoyment  of  the  said  allotment  so  made  to  him  as  aforesaid. 
.  By  various  devises,  descents,  conveyances,  and  assurances,  the 
plaintiff,  before  the  taking  of  the  stone,  grindstones,  and  flagstones 
hereinafter  mentioned,  became  and  was,  and  still  is,  the  lord  of  the 
said  manor  of  Ardsley,  and  entitled  to  all  such  estate  and  interest  in 
the  said  manor,  and  the  rents,  services,  rights,  royalties,  privil^es, 
and  jurisdictions  incident  and  belonging  to  the  said  manor  and  the 
common  and  waste  thereof,  and  in  the  coals  and  minerals  under  the 
same,  as  the  said  B.  Micklethwait,  if  living,  would  have  remained 
and  continued  entitled  to  notwithstanding  the  said  act  and  award, 
and  the  said  other  matters  and  things  hereinbefore  mentioned;  in 
other  words,  the  plaintiff  now  has  such  estate  and  rights  as  the  said 
B.  Micklethwait,  if  now  living,  would  have  been  entitled  to.  In 
March,  1849,  the  defendant,  claiming  title  through  the  said  B. 
Crookes,  deceased,  opened  a  quarry,  before  unopened,  in  the  afore* 
said  allotment,  celled  Crookes's  Close,  and  between  that  time  and  the 
commencement  of  this  action  the  defendant  dug  and  raised  out  of 
the  said  quarry  under  the  said  allotment,  and  took  and  converted  to 
his  own  use,  divers  large  quantities  of  stone,  grindstones,  and  flag- 
stones, of  the  value  of  50^  The  plaintiff,  as  lord  of  the  said  manor, 
claimed  the  said  stone,  grindstones,  and  flagstones,  as  having  been 
found  beneath,  and  having  been,  hefore  the  passing  of  the  said  act^ 
part  of  the  said  common  or  waste  land.  The  defendant,  admitting 
that  the  said  land  from  which  such  stone,  grindstones,  and  flagstones 
were  gotten  had  been  part  of  the  said  gommon  or  waste  land  before 
the  passing  of  the  said  act  of  Parliament,  and  had  been  so  awarded 
and  allotted  to  the  said  B.  Crookes  as  aforesaid,  denied  that  the  said 
plaintiff  was  entitled  to  such  stone,  grindstones,  and  flagstones  found 
under  the  said  allotment  as  aforesaid. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff 
was  entitled  to  the  said  stone,  grindstones,  and  flagstones  so  gotten 
and  raised  by  the  defendant,  under  the  said  allotment,  to  the  said  B. 
Croolces,  now  called  and  known  as  "  Crookes's  Close." 

Knawles^  (with  whom  was  Hugh  Hillj)  for  the  plaintiff.  This  case 
must  be  decided  in  accordance  with  The  Earl  of  Rosse  v.  Wainnua^ 
14  Mee.  &  W.  859 ;  s.  c.  15  Law  J.  Bep.  (n.  s.)  Exch.  67  ;  affirmed 
in  error,  2  Exch.  Bep.  800. 

The  court  then  called  on 

Oowling'j  (with  whom  was  W,  R,  Cole.)  The  plaintiff  cannot  suc- 
ceed unless  he  establishes  that  there  is  a  reservation  to  him  of  the 
minerals.  It  is  found,  as  a  fact,  that  the  soil  and  freehold  of  the  waste, 
and  also  the  coal  and  minerals  thereunder,  were  vested  in  the  plain- 
tiff at  the  time  of  the  passing  of  the  act,  and  the  act,  without 
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reciting  any  particular  rights  of  the  lord,  enacts  that  the  commis- 
sioners should  make  an  allotment  to  the  plaintiff  as  a  satisfaction  and 
compensation  for  his  right  as  lord  of  the  manor  to  and  in  the  soil  of 
the  said  waste  lands,  and  then  it  is  found  that  the  commissioners  did 
make  such  allotment  "  Soil  ^  would  pass  the  minerals  underneath, 
and  the  lord's  right  to  the  soil  being  the  subject  of  compensation,  no 
express  reservation  of  the  minerals  is  made. 

[Aldersan^  B.  The  compensation  is  also  to  be  "for  the  damage 
and  injury  he  would  sustain  by  being  obliged  to  make  satisfaction  to 
the  proprietors  of  the  land."] 

It  the  right  to  the  mines  is  included  in  the  right  to  the  "  soil,"  a 
reservation  will  not  be  implied,  for  it  must  be  created  by  express 
words,  and  the  saving  clause  at  the  end  will  not  have  this  effect. 
TbwfUep  V.  Gibson,  2  Term.  Rep.  701.   Shepp.  Touchst.  p.  177. 

[Pollockj  C.  B.  Is  not  the  meaning  of  the  act,  that  whereas  the 
lord  of  the  manor  has  a  right  to  the  mines,  and,  without  making 
compensation,  to  dig  from  them,  and  whereas  the  surface  is  about 
to  be  allotted  to  different  persons  who  will  hold  in  severalty,  and  if 
the  lord  then  wish  to  have  access  to  the  mines  in  their  several  allot- 
ments he  will  have  to  compensate  the  proprietors  of  the  surface,  he 
must  receive  compensation  for  giving  up  bis  present  right  of  digging 
without  paying  any  compensation  ?] 

In  The  Earl  of  Rosse  v.  Wdinman,  the  lanraage  of  the  act  was 
much  stronger,  for  it  enacted  that  the  lord  should  have  full  liberty  of 
digging,  sinking,  and  working  all  the  mines  and  minerals,  and  carry- 
ing away  the  lead  ore,  lead,  coal,  ironstone,  and  fossils.  Even  if 
this  be  so,  the  property  in  the  minerals  is  not  reserved  to  the  lord,  but 
only  the  right  to  dig  for  them  concurrently  with  the  allottees.  But  it 
is  also  submitted  that  stones  are  not  minerals  within  the  meaning 
of  the  words  used  in  this  act,  which  are,  "any  coeds  or  other 
minerals." 

[AldersoHj  B.  What  is  the  difference  between  any  other  and  aU 
other  minerals  ?] 

In  the  judgment  in  T%e  Earl  of  Bosse  v.  Wainmanj  a  passage  from 
the  Year  Book,  17  Edw.  3,  f.  7,  pL  21,  was  cited  as  showing  that 
stones  were  minerals ;  but  on  reference  to  the  book,  tlie  words  used 
were,  mineree  de pere  deferr  et  de  carbons,  which  may  mean  "iron- 
stone," and  not,  as  was  supposed,  "  minerals  of  stone." 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment.  The  question  is,  whether  he  is  entitled,  as  lord  of 
the  manor,  to  certain  stones  gotten  from  quarries  under  what  was 
formerly  waste.  This  question  is,  in  effect,  decided  by  The  Earl  of 
Bosse  V.  Wainman.  In  that  case  there  were,  indeed,  stronger  expres- 
sions, arid  his  right  to  the  mines  and  minerals  were  expressly  reserved, 
and  provision  made  for  his  taking  them.  Here  there  is  no  such  ex- 
press reservation,  but  I  think  it  may  be  implied.  The  3d  section  refers 
to  the  right  of  the  lord  to  the  soil,  and  I  agree  that  the  19th  section 
does  not  throw  any  light  upon  the  meaning  of  those  words.  Any 
argument  founded  upon  them  in  support  of  the  plaintiff's  claim  is 
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answered  by  the  case  of  Totpnley  v.  Gibson.  But  the  necessary  impli- 
cation from  the  20th  section  is,  that  the  lord  was  to  have  the  coab 
and  minerals.  It  is  found  by  the  case  that  the  lord  had  the  right  to 
them  when  the  act  was  passed ;  and  the  act  does  not  take  this  right 
away,  except  by  the  third  section.  The  question  is,  What  is  the  effect 
of  the  whole  act  taken  together  ?  It  is  contended  that  the  effect  is 
to  reserve  a  mere  profit  a  prendre^  a  right  to  dig,  but  no  right  of  prop- 
erty in  the  mines  and  minerals,  leaving  the  ownership  in  the  several 
allottees  subject  to  a  sort  of  common  right  in  the  lord  of  the  manor 
to  take  what  he  pleases.  This  would  be  a  very  inconvenient  right  to 
.reserve,  and  it  is  a  more  reasonable  construction  that  the  act  intended 
to  leave  the  property  in  the  lord  of  the  manor,  and  to  provide  that  be 
should  make  compensation  for  any  damage  done  in  the  exercise  of 
his  rights.  Then  the  case  of  The  Earl  of  Rosse  v.  Wainman  de- 
cided that  the  word  "  minerals  "  includes  stones. 

Aldbrson,  B.  I  am  of  the  same  opinion.  The  case  finds  that 
the  lord  of  the  manor  was,  before  the  passing  of  the  act,  entitled  to 
the  mines  and  minerals,  and  that  he  had  exercised  his  rights  thereto. 
Then  the  act  was  passed  which  gives  to  the  lord  compensation  for 
his  right  in  the  soil,  and  in  respect  of  the  damage  he  would  sustain 
by  being  afterwards  obliged  to  make  satisfaction  to  the  proprietors  of 
the  lands  intended  to  be  enclosed  for  the  digging  of  any  coals,  min- 
erals, &c.  Coupling  this  with  the  19th  section,  I  think  that  the  word 
"soil"  means  exclusive  of  those  coals  and  other  minerals  which  the 
lord  had  a  right  to  take,  and  what  was  expressly  stated  in  Lard 
Bassets  Case  is  here  necessarily  implied.  The  words  <<  any  coals  or 
minerals  "  mean  the  same  as  any  coals  or  other  minerals,  and  the  ex- 
ception,  therefore,  extends  to  all  minerals,  and  stone  is  included.  It  is 
to  be  observed  that  here  it  is  found  that  the  lord  of  the  manor  was 
entitled  to  the  stone  quarries,  which  was  not  expressly  found  in  the 
«ase  of  The  Earl  of  Rosse  v.  Wdinnwn.  The  lord,  therefore,  has  all 
his  former  rights  to  the  mines  and  minerals,  qualified  only  by  the 
duty  of  giving  compensation  to  the  allottees. 

Platt,  B.  When  the  act  of  Parliament  was  passed,  the  lord  of  the 
manor  was  the  owner  in  fee  of  this  property,  subject  to  certain  rights 
of  common,  and  the  commoners  had  no  right  to  the  minerals.  Then 
the  object  of  the  act  was  to  give  estates  in  severalty  for  the  use  and 
advantage  of  the  commoners.  But  there  is  nothing  to  take  away 
from  the  lord  the  rights  he  possessed.  The  word  "^soil"  in  the  3d 
section  would  pass  the  mines  without  the  concluding  words  of  that 
section,  but  not  when  taken  in  connection  with  those  words.  How 
could  the  lord  have  to  pay  compensation  if  he  had  no  right  to  dig?  It 
would  be  very  remarkable  if  he  were  to  pay  for  the  digging,  but  not 
for  the  coals  or  minerals,  supposing  them  to  belong  to  the  tenant; 
and  as  to  the  question  of  stone  being  a  mineral,  that  is  decided  to  be 
BO  in  Lord  Rosse* s  (Jose. 

Martin,  B.    I  am  of  the  same  opinion.     The  stones  in  question 
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were  not  stones  on  the  surface,  but  stones  dug  out  of  a  quarry.  The 
act  is  equivalent  to  a  deed  of  conveyance  to  the  allottees  of  the 
several  allotments,  reserving  to  the  lord  the  mines  and  minerals. 
Stone  dug  out  of  a  quarry  is  a  mineral,  and  mines  are  quarries  or 
places  where  any  thing  is  dug.  All  stones  not  on  the  surface,  but 
got  from  quarries,  are  minerals,  and  the  property  of  the  lord. 

Judgment  for  the  plaintiff. 


Callow  v,  Jenkinson.^ 

Trinity  Term,  June  4,  1851. 

Pleading  —  Estoppel. 

djsQ — The  declaration  Btated  that  the  plaintiff  and  the  defendant  were  attorneys;  that  the 
defendant  falsely  represented  to  the  plaintiff  that  he,  the  defendant,  was  anthorized  by  one 
Fennell  to  bring  an  action,  in  FennelVs  name,  against  one  C.  and  B.,  and  that  he  was  an- 
thorized by  Fennell  to  retain  the  plaintiff  to  bring  the  action ;  that  the  plaintiff  brought  the 
action ;  that  the  defendant  was  not  so  anthorized,  and  that  the  plaintiff  was  compelled  to 
discontinue  the  said  action  and  to  pay  costs.  Other  counts  charged  the  defendant  with 
aimiUr  acts  with  reference  to  other  parties. 

Plea— That  the  plaintiff  was  not  employed,  and  did  not  act  as  such  attorney. 

Replication — That  the  plaintiff  ought  not  to  be  admitted  to  plead  the  said  plea,  because  a 
judge's  order  was  made  for  taxing  the  plaintiff's  bill  of  fees  in  the  action,  In  the  declaration 
mentioned,  delivered  to  the  defendant  and  one  Oldershaw,  and  one  A.  Jenkinson,  and  for 
the  master  to  certify  what  was  due ;  that  the  defendant-  and  A.  Jenkinson  should  be  at 
liberty  to  dispute  their  retainer ;  that  the  master  allowed  196/.  13«.  bd. ;  that  the  plaintiff  sued 
the  defendant,  Oldershaw,  and  A.  Jenkinson,  for  determining  the  question  of  the  retaineri 
and  recovering  the  sum  of  196/.  13s.  bd, ;  that  the  question  of  the  retainer  being  referred  to 
the  master,  he  certified  that  such  retainer  by  the  defendant,  Oldershaw,  and  A.  Jenkinson, 
was  proved,  whereupon  the  plaintiff  signed  judgment  against  the  three  parties  for  247/.  3s. 
lOd. ;  and  that  the.  plaintiff's  bill  of  tees  was  for  fees  due  to  him  for  work  done  by  him  in 
bringing  the  actions  in  the  declaration  mentioned :  — 

Hdd^  that  the  replication  did  not  state  a  case  of  estoppel,  and  was  bad. 

Case.  The  declaration  stated  that  the  plaintiff  and  the  defendant 
were  attorneys ;  that  the  defendant  falsely  and  fraudulently  represented 
to  the  plaintiff  that  he,  the  defendant,  was  authorized  by  one  Fennell 
to  bring  an  action  in  Fennell's  name  against  one  Chapman  and 
Burke  for  the  recovery  of  32/.,  and  that  he  was  authorized  by  Fennell 
to  retain  the  plaintiff  as  attorney  to  bring  the  action  in  Fennell'a 
name ;  and  that  the  plaintiff  did  bring  such  action.  Averment,  that 
the  defendant  was  not  authorized  to  retain  the  plaintiff  to  bring  the 
said  action  ;  that  the  plaintiff  was  compelled  to  discontinue  the  action 
and  to  pay  costs.  [There  were  four  other  counts,  alleging  similar 
false  representations  with  respect  to  other  parties.] 

Plea —  That  the  plaintiff  was  not  employed,  nor  did  he  act,  as  such 
attorney  in  the  said  action  in  the  declaration  mentioned  modo  et  forma. 

Replication,  that  the  plaintiff  ought  not  to  be  admitted  to  plead  the 
said  plea,  because  the  plaintiff  says  that  a  judge's  order  was  made 

1  20  Law  J.  Rep.  (n.  b.)  Ezch.  331. 
45* 
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whereby  the  plaintiff's  bill  of  fees,  &a,  in  the  several  actions  in  the 
declaration  mentioned,  delivered  to  the  defendant,  and  to  one  Older- 
shaw,  and  to  one  Alfred  Jenkinson,  should  be  referred  to  taxation, 
and  that  the  roaster  should  certify  what  was  due,  and  that  the  de- 
fendant and  Alfred  Jenkinson  should  be  at  liberty  to  dispute  their 
retainer;  that  the  master  allowed  19QL  135.  5d.;  that  the  plaintiff 
impleaded  the  defendant,  Oldershaw,  and  A.  Jenkinson  iq  an  action 
for  the  purpose  of  determining  the  question  of  retainer,  and  recover- 
ing the  sum  of  196L  13s.  5d.  The  replication  then  set  out  the  pro- 
ceedings in  the  action  ;  and  that^  at  the  trial,  it  was  agreed  that  the 
question  of  retainer  should  be  referred  to  the  master ;  that  the  master 
certified  that  the  retainer  by  the  defendant  and  Oldershaw  and  A. 
Jenkinson  had  been  proved  to  the  amount  of  125/,  15^.  lid.;  and  that 
the  plaintiff  signed  judgment  against  those  three  parties  for  347/.  3^.  lOdL 
Averment,  that  the  plaintiff's  bill  of  fees,  &c.,  was  a  bill  of  fees,  &c^ 
due  to  the  plaintiff,  as  an  attorney,  for  work,  &c.,  done  by  him  in 
bringing  the  said  several  actions  in  the  declaration  mentioned. 
Verification. 

Demurrer,  assigning  for  causes,  amongst  others,  that  the  question 
of  the  retainer  of  the  plaintiff  by  the  defendant  was  not  in  issue  in 
the  action  by  the  plaintiff  against  the  defendants,  Oldershaw  and  A. 
Jenkinson,  but  arose  incidentally  and  collaterally  only;  that  it  did 
not  appear  that  the  retainer  found  by  the  master  is  the  same  retainer 
as  that  put  in  issue  by  the  plea ;  that  there  may  have  been  such  a  re- 
tainer as  that  alleged  in  the  replication,  and  yet  no  such  retainer  as 
that  denied  by  the  plea ;  that  the  replication  is  a  departure  from  the 
declaration  in  this,  that  the  plaintiff  is  alleged  by  the  counts  of  the 
declaration  to  have  been  employed  by  the  several  persons  in  those 
counts  mentioned  to  commence  the  actions,  whereas  it  appears  that 
be  was  employed  to  commence  those  actions  by  the  defendant,  by 
Oldershaw,  and  A.  Jenkinson. 

Ltishj  in  support  of  the  demurrer.  The  propositions  in  the  declara- 
tion and  the  replication  are  quite  distinct,  and  there  is  a  clear  depart- 
ure. The  declaration  alleges  that  the  defendant  falsely  represented 
that  he  was  authorized  by  Fennell  to  employ  the  plaintiff,  whereas 
the  replication  alleges,  in  substance,  that  the  defendant  and  two  others 
gave  a  retainer  to  the  plaintiff.  The  replication  justifies  the  plea,  and 
not  the  declaration.  There  is  no  estoppel.  The  declaration  is 
framed  on  the  principle  laid  down  in  Jenkins  v.  Hutchinson^  18  Law 
J.  Rep.  (n.  8.)  Q.  B.  274. 

[Martin^  B.^  How  is  there  any  estoppel  in  this  case  ?  The  judg- 
ment alleged  in  the  replication  is  not  in  point,  but  was  merely  to  the 
effect  that  the  plaintiff  should  recover  a  sum  of  money.] 

Badeley^  contm.  First,  the  plea  in  this  case  merely  puts  in  issue 
the  question  whether  the  plaintiff  acted  as  attorney  in  the  actions 
mentioned  in  the  declaration.  Powell  v.  Bradbury^  18  Law  J.  Rep. 
(n.  8.)  C.  P.  116.  Hallifax  v.  Chambers,  4  xMee.  &.  W.  662;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  Exch.  117.     Secondly,  this  is  the  case  of  an 
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estoppel.  The  plaintifT recovered  against  the  defendant  Jenkinson,  and 
that  recovery  was  res  judicata*  The  verdict  established  that  the 
plaintiff  had  a  good  right  of  action.  Now,  if  the  retainer  alleged 
ID  the  declaration  was  in  issue  in  that  action  against  the  three  de- 
fendants, that  question  has  been  decided  against  the  defendant  in  the 
present  action,  for  it  follows  that  the  plaintiff  must  have  been  em- 
ployed as  attorney  in  the  action  brought  by  Fennell.  An  estoppel  is 
sufficient  if  it  be  good  to  a  common  intent.  Bro.  Abr.  '<  Estop- 
pel," pi.  90. 

[martin^  B.  The*estoppeI  is  not  reciprocal;  it  is  not  the  same  as 
if  the  action  had  been  brous^ht  against  the  defendant  alone  with  ref* 
erence  to  the  proceedings  of  Fennell.  In  Com.  Dig.  "  Estoppel,"  E, 
4,  it  is  said  that  "  an  estoppel  ought  to  be  certain  to  every  intent," 
and  for  that  position  the  compiler  cites  Co.  Litt  353,  b.  That  is  in* 
consistent  with  the  passage  cited  by  you  from  Bro.  Abr.  pi.  90.  The 
estoppel  in  your  case  is  only  by  argument  and  inference.] 

Pollock,  C.  B.     Are  you  willing  to  amend  ? 

Badeley  consented  to  amend,  by  withdrawing  the  replication,  and 

pleading  a  similiter. 

• 

Per.  curiam}    The  plaintiff  may  amend,  otherwise  there  will  be 

Judgment  for  the  defendant. 


Palmer  v.  Richards.^ 

Trimtj  Tenn,  May  28,  185L 

County  Court —  Concurrent  Jurisdiction —  Certificate  for  Costs. 

Tbe  court  will  not  lay  down  any  rale  to  regalate  the  discretionary  power  as  to  certifying  for 
costs,  which  is  given  by  (he  13  &  14  Vict.  c.  61,  s.  12,  to  the  judge  who  tries  the  caose. 

This  was  an  action,  by  the  indorsee  of  a  promissory  note  for  50/., 
against  the  maker ;  and  upon  the  trial,  before  Pollock,  C.  B.,  at  the  sit- 
tings after  Michaelmas  term,  the  plaintiff  recovered  a  verdict  for  18i 
only.     (See  15  Jur.  41 ;  1  Eng.  Rep.  529.) 

An  application  was  subsequently  made  to  the  lord  chief  baron,  at 
chambers,  for  a  certificate  to  give  the  plaintiff,  his  costs  under  the  13 
d&  14  Vict  c.  61,  s.  12,  on  the  ground  that  the  plaintiff  resided  in 
London  and  the  defendant  at  Chatham,  and  that  it  was,  therefore,  a 
cause  in  which  a  concurrent  jurisdiction  existed  under  the  9  &  10  Vict 
c.  95,  s.  128, 129.     His  lordship  declined  to  grant  the  certificate. 

Prentice  now  moved  for  a  rule,  calling  upon  the  defendant  to  show 
cause  why  the  plaintiff  should  not  have  bis  costs.*"*     It  is  not  con- 

J  Pollock,  C.  B.,  Alderson,  Platt,  and  Martin,  BB. 

s  20  Law  J.  Rep.  (w.  8.)  Exch.  323. 

3  Before  Pou^ock,  C.  B.,  Parks,  aod  Aldsrsoit,  BB. 
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tended  that  Jones  v.  Harrison,  20  Law  J.  Rep.  (n.  s.)  Exch.  166; 
8.  c.  3  Eng.  Rep.  579,  was  wrongly  decided,  but  only  that  the  cotnrt 
will  lay  down  some  general  rule  upon  the  subject,  where  the  case  ia 
one  in  which  there  was  a  concurrent  jurisdiction  under  the  9  &  10 
Vict  c.  95,  8.  128,  129.  The  discretionary  power  should  be  exercised 
with  reference  to  the  previous  statute.  The  intention  was  merely  to 
transfer  the  burden  of  proof  in  such  cases  from  the  defendant  to  the 
plaintiff.     Here  the  parties  resided  more  than  twenty  miles  apart 

[Polhck,  C.  B.  You  applied  to  me,  and  were  dissatisfied.  You 
have  no  right  of  appeal  under  sect  13.] 

There  would  be  an  appeal  according  to  the  general  rule,  that  the 
court  may  review  what  is  done  at  chambers  by  a  single  judge.  Gro- 
ham  v.  Sandrinelliy  16  Mee.  &  W.  191 ;  s.  c  16  Law  J.  Rep.  (n.  s.) 
Exch.  67. 

[Alderson^  B.  If  the  lord  chief  baron  had  certified,  there  would 
have  been  no  appeal,  although  the  certificate  might  have  been  granted 
upon  an  erroneous  ground,  according  to  Qmn  v.  Facey^  4  Ad.  &  E. 
68 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  1.] 

Per  curiam.  It  has  been  settled  that  the  power  is  discretionary 
under  this  act,  and  the  object  of  this  motion  is  to  fetter  that  discre- 
tion by  rules.  2j^  re/used. 


Doe  d.  Guest  v.  Bennett.^ 

Trinity  Vacation,  June  21,  1851. 

Devise  —  MortffOffe  —  Legal  Estate. 

The  following  devise,  "  I  leave  mj  wife,  R.  H.,  to  receive  all  moneys  npon  mortgages,**  givei 

Uie  wife  the  legal  estate  in  the  mortgaged  premises. 

Ejectment  to  recover  possession  of  a  dwelling-house  and  piece  of 
land  in  Great  Grimsby. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Lincolnshire  Spring 
assizes,  the  following  facts  were  proved :  The  lessor  of  the  plaintia 
having  borrowed  a  sum  of  money  of  Thomas  Hayes,  for  securing  the 
same  caused  the  premises  to  be  conveyed  to  him,  in  fee,  by  w^ay  of 
mortgage.  Hayes,  in  1838,  made  his  will  in  these  terms:  *'I  also 
leave  my  wife,  Rebecca  Hayes,  to  receive  cUl  moneys  upon  mortgages, 
and  on  notes  out  at  interest;  and  at  my  wife's  decease,  I  leave  my 
niece,  Mary  Brumpton,  to  bury  my  wife  decently  and  to  pay  all  my 
wife's  debts,  and  to  take  all  that  remains  of  my  property,  land,  or 
personal  property."  On  the  death  of  Hayes,  Mary  Brumpton  married 
a  person  named  Osburn,  who  sold  the  premises  in  question  to  the 
defendant  For  the  defendant,  it  was  contended  that  the  lessor  of 
the  plaintiff  was  not  entitled  to  recover  on  the  ground  that  the  will  of 

1  20  Law  J.  Rep.  (x  s.)  Exch.  32a 
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Thomas  Hayes  conveyed  the  legal  estate  Id  the  premises  in  qaestion 
to  bis  wife  Kebecca.     The  learned  judge  reserved  the  point,  and  the 
jurv  found  a  verdict  for  the  lessor  of  the  plaintiif,  with  leave  to  the 
de&ndant  to  move  to  enter  a  verdict  for  him. 
A  rule  nisi  having  been  obtained  accordinglyi—- 

Macaulay  and  Mellor  showed  cause.  Under  the  terms  of  this  will| 
the  wife  did  not  take  the  legal  estate.  Doe  d.  Roylance  v.  Lightfoot^ 
8  Mee.  &  W.  553;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  151,  shows  that, 
under  a  devise  of  the  testator's  real  and  personal  estate,  '<  after 
payment  of  his  just  debts  and  funeral  expenses,"  lands  mortgaged 
in  fee  to  the  testator  do  not  pass.  Silvester  v.  Jarman^  10  Price,  76, 
applies  to  this  case ;  there  the  word  <<  mortgages  "  occurs,  but  still  the 
legal  estate  was  held  not  to  pass.  The  wife,  no  doubt,  was  entitled 
to  receive  the  mortgage  money,  but  she  had  not  the  legal  estate.  The 
role,  that  a  gift  of  mortgages  places  the  donee  in  the  situation  of 
owner  of  the  estate,  does  not  apply  to  trust  property.  The  reasoning 
urged  in  Doe  d.  Roylance  v.  Lightfoot  expresses  the  whole  of  the 
arguments  on  behalf  of  the  lessor  of  the  plaintiff.  They  cited  and 
referred  to  Mather  v.  Thomas^  10  Bing.  44;  s.  c.  2  Law  J.  Rep.  (n.  s.) 
C.  P.  234 ;  and  1  Jarman  on  Wills,  645. 

[Parke^  B-i  referred  to  Galliers  v.  Moss^  9  B.  &  C.  267 ;  s.  c.  7  Law 
J,  Rep.  K.  B.  109.] 

HayeSy  in  support  of  the  rule.  First,  this  will  passed  the  legal 
estate  to  the  wife;  secondly,  if  it  be  held  not  to  have  that  effect,  it 
passed  the  property  to  the  niece,  notwithstanding  the  devise  for  pay- 
ment of  debts.  The  wife  would  be  unable  to  obtain  what  she  was 
entitled  to,  unless  she  had  the  legal  estate.  Mather  v.  Thomas  applies 
to  this  case:  there  a  devise  of  messuages,  buildings,  chattels,  rent, 
ready  money,  securities  for  money,  debts  owing,  and  personal  estate, 
save  what  were  before  otherwise  disposed  of,  to  trustees  and  their 
heirs,  in  trust  to  pay  the  rents  and  profits  to  C.  for  life,  and  after  his 
decease  to  divide  such  residue  among  the  children  of  J.  C,  was  held 
to  pass  lands  vested  in  the  devisor  as  mortgagee.  There  the  word 
"  securities  "  was  used,  and  that  makes  the  only  distinction  between 
that  case  and  the  present.  All  the  authorities  applicable  to  the  point 
are  collected  in  that  case.     Crips  v.  Grysil^  Cro.  Car.  37,  is  in  point. 

[Parke^  B.  The  record  in  that  case  was  searched  by  Mr.  Jarman, 
and  it  was  found  that  the  will  contained  other  terms  than  those  stated 
in  the  report] 

The  giving  of  this  land  is  a  giving  of  the  whole  interest  that  the 
testator  had  in  the  land,  subject  to  the  same  equity  that  existed 
against  him. 

[Aldersony  B.  The  effect  of  the  will  is,  in  fact,  this :  "  Whereas  I, 
the  testator,  am  mortgagee  of  certain  property,  I  make  you,  the  de- 
visee, the  mortgagee."] 

The  defendant  relies  on  the  meaning  of  the  testator's  intention,  and 
upon  the  cases  of  Crips  v.  Grysil  and  Mather  v.  Thomas.  He  alao 
cited  Ex  parte  Barber  and  Silverschidt  v.  Schiottf  3  Ves.  &  B.  45. 
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Secondly,  if  this  property  is  not  given  to  the  wife,  it  is  given  to  the 
niece.     (He  was  then  stopped  by  the  court) 

Parke,  B.  The  only  question  in  this  case  is,  whether  the  legal 
estate  passed  by  the  will  of  the  testator.  The  language  of  the  will 
is,  "  I  also  leave  my  wife,  Rebecca  Hayes,  to  receive  all  moneys  upon 
mortgages  and  on  notes  out  at  interest"  It  is  contended,  on  behalf  of 
the  defendant,  that  the  legal  estate  passed  to  the  wife ;  and  if  it  did 
not,  then  that  the  devise  operated  as  a  bequest  to  the  niece.  We 
need  give  no  opinion  as  to  whether  there  was  any  bequest  to  the  niece 
as  to  the  residue,  for  nothing  would  pass  under  such  terms  except 
what  was  of  a  beneficial  nature.  The  words,  "  to  receive  all  moneys 
upon  mortgage,!'  in  my  opinion,  pass  the  security ;  that  is,  the  legal 
estate  on  which  the  money  was  secured.  And  I  should  be  of  the 
same  opinion  if  there  had  been  no  case  of  a  devise  of  *<  mortgages." 
It  must  be  assumed  that  the  testator  intended  the  wife  to  receive 
the  money,  and  to  possess  all  the  powers  necessary  for  the  pur- 
pose of  recovering  it;  and,  therefore,  she  is  entitled  to  bring  eject- 
ment for  that  purpose.  The  personal  estate  may  be  insufficient,  and 
the  wife  could  obtain  the  money  only  by  receiving  the  rents.  It  is 
urged  that  the  cases  bear  a  different  construction,  and  that  the  devise 
of  a  security  will  not  pass  the  real  estate,  unless  there  are  other  words 
indicating  an  intention  to  pass  the  property.  The  case  in  Cro.  Car. 
contains  the  word  <'  mortgages,"  but  the  record  contains  other  words 
also,  and  the  ratio  decidendi  does  not  allude  to  those  words.  In  Ren- 
voize  V.  Cooper^  6  Madd.  372,  it  weis  decided  that  a  gift  of  a  mortgage 
security  for  money  would  pass  the  fee,  if  the  estate  were  mortgSLged 
in  fee.  Then,  there  is  the  case  of  Galliers  v.  Moss,  where  the  words, 
"  securities  for  money,"  and  the  rest  of  the  words  in  the  will,  were  held 
to  be  insufficient  to  pass  mortgaged  property.  After  that  came  the 
case  of  Mather  v.  Thomas^  where  there  was  a  contrary  decision.  The 
matter  came  before  Vice  Chancellor  Shadwell,  who  held  that  the  word 
"  securities "  was  sufficient  to  pass  mortgaged  property,  and  sent  the 
case  to  the  Court  of  Common  Pleas,  where  all  the  authorities  were 
cited,  and  the  court  held  that  the  words  were  sufficient  to  pass  the 
mortgaged  property.  In  that  case  the  words,  "trustees  and  their 
heirs,"  were  used,  but  as  the  court  merely  gave  a  certificate,  without 
assigning  any  reason  for  their  decision,  we  cannot  say  whether  reliance 
was  placed  upon  those  words  or  not  The  good  sense  of  the  case  is, 
that,  when  securities  are  devised,  the  mortgaged  estate  is  devised  also. 
In  Sylvester  v.  Jarman^  it  was  held  that  the  legal  estate  did  not  pass. 
There  the  word  "  mortgages"  occurs,  but  the  conrt  took  no  notice  of 
that  word.  On  the  whole,  I  think  we  best  comply  with  the  testator's 
intention  by  holding  that  the  words  of  the  will  pass  not  only  a  right 
to  the  money,  but  an  interest  in  the  land  itself.  This  is  a  most  con- 
venient construction,  and  gives  full  effect  to  the  intention  of  the  testa- 
tor. The  case  of  Crips  v.  Grysil  is  a  binding  authority,  and  the  rule 
must  be  absolute. 

Alderson,  B.    I  am  of  the  same  opinion.     It  is  clear  that  the 
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testator  had  no  intention  of  dying  intestate.  To  ascertain  bis  meau* 
ing,  we  may  refer  to  that  part  of  the  will  which  relates  to  the  niecei 
whereby  she  is  to  take  all  that  remains  of  his  property,  land,  or  per- 
sonal property.  That  implies  that  the  wife  was  to  have  the  whole  of 
that*  of  which  what  was  devised  to  the  neice  was  the  remainder, 
namely,  the  land.  The  testator  uses  the  words,  that  his  wife  is  ''  to 
receive  all  moneys  upon  mortgages."  The  fair  construction  of  those 
terms  is,  that  the  testator  intended  the  wife  to  become  the  mortgagee, 
and  to  get  possession  of  the  estate. 

Platt  and  Mabtin,  BB.,  concurred.  _  ,      ,     ,  . 

Rule  absolute. 
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Trinity  Vacation,  June  24,  1851. 

Statute  of  Frauds  —  29  (Jar.  2,  c.  3,  s.  17  —  Acceptance. 

In  an  action  to  recover  the  price  of  ten  hogsheads  of  claret,  it  appeared  that  the  defendant 
having  verbally  ordered  ten  hogsheads  of  the  plaintiff,  the  lattef,  in  October,  sent  him  fif- 
teen ;  whereupon  the  defendant  wrote  to  him,  stating  that  he  could  only  take  ten,  on  their 
proving  satisfactory,  and  would  hold  the  other  five  on  account  of  the  plaintiff.  To  this 
the  plaintiff  answered  thus :  "  Whatever  suits  you  best  is  most  acceptable  to  us.  The  wine 
is  superior.    Yon  will  ascertain  in  the  spring  if  yon  have  room  for  it.'* 

The  defendant  placed  the  fifteen  hogsheads  in  the  bonded  warehouse,  in  his  own  name,  and 
shortly  after  tasted  and  disapproved  of  the  wine,  but  gave  no  notice  to  the  plaintiff  of  his 
disapproval  until  April  following,  and  in  May  refused  to  take  any  of  the  wine :  -^ 

Held,  that  there  was  not  an  acceptance  of  the  ten  hogsheads  within  the  17th  section  of  the 
Statute  of  Frauds. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  —  Non  assumpsit. 

At  the  trial,  before  !l?latt,  B.,  at  the  last  Liverpool  Spring  assizes, 
the  facts  proved  were  as  follows :  The  action  was  brought  to  recover 
the  sum  of  460/.,  being  the  price  of  ten  hogsheads  of  claret,  sold  by 
the  plaintiff  to  the  defendant,  under  the  following  circumstances  :  The 
defendant,  a  wine  merchant,  in  the  autumn  of  1847,  verbally  ordered 
of  the  plaintiff  (also  a  wine  merchant)  ten  hogsheads  of  claret.  In 
answer  to  this  order,  the  plaintiff  sent  fifteen  hogsheads,  on  receiving 
notice  of  which,  the  defendant,  on  the  12th  of  October,  wrote  the 
following  letter :  "  We  requested  that  only  ten  hogsheads  might  be 
shipped,  and  ten  reserved  for  shipment  in  the  spring,  in  case  we  should 
need  it.  We,  therefore,  can  only  take  ten  hogsheads  to  account,  on 
their  proving  satisfactory,  and  the  other  five  hogsheads  we  will  hold 
on  your  account  Waiting  your  instructions."  To  this  letter  the 
plaintiff  replied,  on  the  18th  of  October,  regretting  that  any  misun- 
derstanding had  taken  place,  and  concluding  thus :  ^  With  old  friends 

1  20  Law  J.  Rep.  (ir.  s.)  Exch.  325. 
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like  yourselves,  whatever  suits  you  best  is  most  acceptable  to  ns.  The 
wine  is  superior.  You  will  ascertain  in  the  spring  if  you  have  room 
for  it,  and  you  have  seen  that  we  are  not  stringent  with  old  custoniera 
as  to  extent." 

The  defendant  placed  the  fifteen  hogsheads  in  the  bonded  ware* 
house  in  his  own  name;  and  shortly  after  tasted  and  disapproved  of 
the  wine,  but  gave  no  notice  of  his  disapproval  to  the  plaintiff  until 
April,  1848,  and  in  May  refused  to  take  any  of  the  wine.  For  the 
defendant,  it  was  contended,  that  as  the  fifteen  hogsheads  had  been 
sent  without  an  order,  ten  only  having  been  ordered,  and  the  defend- 
ant had  not  selected  any  ten  hogsheads,  no  property  in  any  particular 
ten  hogsheads  passed  to  the  deiendant  The  learned  judge  directed 
the  jury  to  say.  whether  the  defendant  had  kept  the  wine  an  un- 
reasonable time  without  signifying  his  disapprobation  of  it ;  and  the 
jury  being  of  opinion  that  two  months  was  a  reasonable  tim^  for  a 
party  to  keep  wine  for  approval,  a  verdict  passed  for  the  plaintiff,  leave 
Deing  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  there  was  no  sufficient  acceptance 
within  the  Statute  of  Frauds. 

Snowies  having,  on  the  24th  of  April,  obtained  a  rule  nisi  accord- 
ingly, — 

Watson  and  Crompton  showed  cause.  There  was  in  this  case  a 
sufficient  acceptance  of  ten  hogsheads  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds. 

[ParkCy  B.  You  must  show  the  delivery  of  ten  particular  hogs- 
heads. There  is  an  agreement  to  sell  ten.  If  the  seller  delivers 
fifteen,  and  does  not  state  which  ten  are  intended  for  the  buyer,  there 
is  not  any  delivery  of  the  ten.  If  I  contract  to  buy  one  article,  and 
you  put  two  upon  me,  you  must  show  that  one  was  delivered  to  me 
that  I  may  call  my  own.  Here  there  was  no  delivery  until  both  par- 
ties had  agreed  upon  the  particular  ten.] 

The  substance  of  the  transaction  was,  thatjthe  plaintiff  sent  fifteen 
hogsheads,  telling  the  defendant  to  take  which  he  .pleased :  then,  when 
the  defendant  did  not  object  to  that,  that  was  in  fact  a  mode  of  de- 
livering the  t«n.  The  defendant  says,  in  effect,  "  We  have  received 
your  letter,  with  your  bill  of  lading.  We  required  only  ten  hogsheads. 
We  therefore  take  ten  only  (and  hold  five  to  your  account)  on  their 
proving  satisfactory." 

[Parke,  B.  The  argument,  on  the  other  side  will  be,  that  the  de- 
fendant was  not  bound  to  taste  the  wine  at  all  until  the  plaintiff  gave 
him  ten  hogsheads.  Until  that  was  done,  the  defendant  could  not 
tell  to  which  ten  he  was  entitled.] 

The  evidence  showed  that  the  time  for  approval  was  two  months; 
here  the  defendant  allowed  a  much  longer  time  to  elapse  without  ex- 
pressing any  dij^approbation  of  the  wine. 

[PlaUj  B.  Before  the  five  hogsheads  were  removed,  the  ten  particu- 
lar hogsheads  had  not  been  ascertained.  Therefore,  as  regards  the 
time  for  taking  the  wine,  the  period  had  not  elapsed.] 
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The  meaning  of  the  first  letter  was  this :  '^  We  will  take  the  wine 
if  it  proves  satisfactory,  and  if  we  do  not  express  our  dissatisfaction 
within  two  months.'' 

Snowies  and  Tondinson^  in  support  of  the  mle,  were  not  called  upon. 

Parke,  B.  The  rule  must  be  absolute  to  enter  a  nonsuit  The 
defendant's  answer,  on  the  12th  of  October,  to  the  plaintiff's  announce- 
ment  of  his  having  sent  fifteen  hogsheads  is,  that  the  defendant  would 
taJfe  ten  only,  and  would  hold  the  other  five  to  the  account  of  the 
plaintiff.  The  question  is,  whether  this  is  a  contract  under  which  the 
defendant  had  a  right  to  have  ten  specific  hogsheads,  and  to  reject 
them  if  they  were  not  satisfactory.  If,  indeed,  ten.  hogsheads  bad 
been  specifically  sent,  I  think  there  wduld  have  been  sufficient  evidence 
of  the  defendant's  having  approved  of  them.  But  the  plaintiff  had 
no  right  to  say  to  the  defendant,  <*  Choose  out  of  the  fifteen  any  ten 
you  think  proper."  The  delivery  of  more  than  the  amount  ordered 
is  another  new  contract  The  plaintiff,  in  his  letter  of  the  18th  of 
October,  states  that  the  order  ot  the  defendant  was  for  ten^  and  that 
he,  the  plaintiff,  ha^  sent  fifteen.  The  plaintiff  then  goes  on  to  make 
a  new  offer,  and  gives  reasons  why  the  defendant  had  better  accept 
the  entire  amount,  holding  the  wine  till  the  springs,  at  which  time  he 
is  to  have  an  option  either  of  taking  the  ten  or  the  whde  fifteen.  The 
defendant,  therefore,  was  at  liberty  to  taste  the  wine  in  the  spring. 
He  did  taste  the  wine,  and  rejected  it ;  consequently,  be  is  not  liable 
for  goods  sold  and  delivered. 

Alderson,  Platt,  and  Martin,  BB.,  concurred.       n  ,     ,     ,  . 

Rule  absolute. 


Yates  t;.  Gardiner.^ 

Trinitj  Vacation,  Jane  27,  1851. 

Vendor  and  Purchaser — Condition  precedent — Statute  of  LinUtOr 

tions  —  Account  stated. 

A  declaration  in  assumpait  stated  that  the  plaintiff  agreed  to  sell,  and  the  defendant  to  bay, 
certain  land,  and  that  the  defendant  agreed  to  pay  the  purchase  money  on  the  1st  of  Jana- 
ary,  1845,  and  that  the  plaintiff  amed,  upon  payment  of  the  purchase  money,  to  convey 
the  land  to  the  defendant.  Brea(£,  non-payment  of  the  purchase  money.  There  was  also 
a  coant  on  an  account  stated. 

Pleas — Non  assumpsit,  the  Statute  of  Limitations,  and  other  pleas. 

The  defendant,  by  a  written  agreement,  **  agreed  to  pay  the  purchase  money  on  the  1st  of 
January,  1845,"  and  the  plaintiff  agreed,  upon  payment  of  tne  purchase  money,  to  convey 
the  land  to  the  defendant  The  plaintiff,  in  support  of  the  account  stated,  put  in  evidence 
s  document,  dated  the  19th  of  January,  1849,  m  these  terms :  "  I  hereby  acknowledge  the 
above  account  to  be  correct,  the  amount  owing  by  me,  as  cash,  the  12th  of  January,  1849, 

^  90  Law  J.  Rep.  (ii.  8.)  Exch.  327. 
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beinfi:  10,537/.  75.  Id.   Sig;ned,  H.  G,"  (the  defendant)    The  jary  foand  a  Terdicc  for  tlio 
defendant  on  the  Statute  of  Limitations,  and  for  the  plaintiff  on  the  account  stated :  — 

Hdd,  that  the  defendant  became  bonnd  to  pa^  the  purchase  money  on  the  1st  of  Jannaij, 
without  a  convejance,  and  that  the  plaintiff  was  entitled  to  recorcr  upon  the  acconnt 
stated. 

• 

Assumpsit.  The  declaration  stated  that  the  plaintiflT  agreed  to  sell 
and  the  defendant  to  buy,  for  1960/.,  a  piece  of  land,  situate,  &c^ 
and  that  the  defendant  agreed  to  pay  the  purchase  money  on  the  Ist 
of  January,  1845 ;  that  the  plaintiff  agreed,  upon  the  payment  of 
the  purchase  money,  to  convey  the  land  to  the  defendant,  and  to\le- 
liver  to  the  defendant,  within  fourteen  days  after  demand,  an  abstract 
of  his  title,  and,  upon  payment  of  the  purchase  money,  to  convey  the 
land  to  the  defendant.  Averment  of  the  plaintiff's  readiness  and  will- 
ingness  to  deliver  the  abstract,  &c.  Breach,  non-payment  of  the 
purchase  money.  The  second  count  stated  a  similar  agreement  with 
respect  to  another  piece  of  land,  and  a  similar  breach.  There  were 
counts  for  money  lent,  &c.,  and  on  an  acconnt  stated. 

The  defendant  pleaded,  first,  non  assumpsit  to  the  whole  declara^ 
tion ;  secondly,  to  the  first  count  a  plea  traversing  the  plaintiffs  readi- 
ness and  willingness  to  deliver  the  abstract;  thirdly,  a  traverse  of  the 
plaintiff's  readiness,  &c.,  to  show  title ;  fourthly,  a  traverse  of  the  plain- 
tifi^s  readiness  and  ability  to  convey ;  fifthly  and  shcthly,  the  Statute 
of  Limitations  and  another  plea. 

Pleas  nearly  similar  were  pleaded  to  the  second  count ;  and  there 
were  other  pleas  to  the  whole  declaration. 

At  the  trial,  before  Piatt,  B.,  the  following  facts  were  proved :  By 
an  agreement  of  1843,  between  the  plaintiff  and  the  defendant,  it 
was  witnessed  that  the  plaintiff  agreed  to  sell  to  the  defendant  a  cer- 
tain piece  of  land.  The  agreement  then  proceeded  thus :  '^  And  the 
said  Henry  Gardiner  (the  defendant)  hereby  agrees  to  pay  the  said 
purchase  money  on  the  1st  of  January,  1845,  and  to  pay  interest  on 
the  said  purchase  money  from  the  1st  day  of  January  next."  The 
agreement  then  stated  that  the  plaintiff  agreed  to  deliver  to  the  de- 
fendant, within  fourteen  days  after  demand,  an  abstract  of  his  title, 
and,  upon  payment  of  the  said  purchase  money,  to  convey  the  land 
to  the  defendant  The  plaintiff  also  put  in  evidence  the  following 
document :  — 

"Lirerpool,  January  12,  1849. 

"  Mr.  Henry  Gardiner,  in  account  with  Joseph  Brookes  Yates,  Dr. 
1848.  July  12.     To  balance  agreeably  to  last  account,  10,277^  18*. 

Then  followed  other  charges,  the  document  concluding  as  follows :  ^- 
"  To  amount  at  debit,  cash  this  day,  10,537t  75.  IdP 

"Liverpool,  January  19,  1849. 

"  I  hereby  acknowledge  the  above  account  to  be  correct,  the  amount 
owing  by  me,  as  cash,  the  12th  of  January,  1849,  being  10,537/.  7s.  Id. 

^  Henry  Gardiner,"  (the  defendant) 
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The  plea  of  the  Statute  of  Limitations  having  been  proved,  the  de- 
fendant's counsel  contended  that  the  account  having  been  stated 
respecting  the  contract  alleged  in  the  first  count,  that  acxsount  was 
stated  without  consideration,  and  the  plaintiff  was  not  entitled  to  re- 
cover. The  learned  judge  overruled  the  objection  ;  and  the  jury  found 
a  verdict  for  the  plaintiff  on  all  the  issues  raised  on  the  first  count, 
except  the  Statute  of  Limitations,  and  for  the  plaintiff  on  the  account 
stated  for  the  amount  of  the  purchase  money. 

Bumie  having  obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
direction, — 

Orompton  now  showed  cause.  The  conveyance  to  the  plaintiff  was 
not  a  condition  precedent  to  his  liability  to  pay  the  purchase  money. 
The  account  that  was  put  in  showed  that  the  defendant  was  bound 
by  the  terms  of  the  agreement  to  pay  the  purchase  money  on  the  1st 
of  January ;  and  the  plaintiff  is  entitled  to  recover  on  the  account 
stated.     (He  was  then  stopped  by  the  court) 

Bumie^  in  support  of  the  rule.  The  contract  contained  in  the  ac- 
count stated  is  the  same  as  that  which  is  alleged  in  the*  first  count; 
and  then,  inasmuch  as  the  defendant  obtained  a  verdict  upon  the 
Statute  of  Limitations,  which  was  pleaded  to  the  first  count,  the  plain- 
tiff is  not  entitled  to  succeed  upon  the  account  stated. 

[Plattj  B.  The  agreement  contained  in  the  account  stated  is  a  dif- 
ferent contract.] 

There  must  be  a  previous  consideration  for  an  account  stated; 
TTionias  v.  HawkeSy  8  Mee.  &  W.  140 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Exch.  240  ;  and  in  the  present  case  the  consideration  was  contained 
in  the  first  county  and  there  was  not  to  be  a  separate  contract  on  the 
second  count.  Laird  v.  Pm,  7  Mee.  &  W.  474 ;  s.  c.  10  Law  J.  Rep. 
(n.  s.)  Exch.  259,  applies  to  this  case.  The  defendant  was  not  bound 
to  pay  until  a  conveyance  had  been  executed  to  him. 

[Parke,  B.  Laird  v.  Pim  differs  from  this  case :  there  the  payment 
was  to  be  made  on  the  completion  of  the  conveyance;  here,  by  the 
terms  of  the  agreement,  the  defendant  was  bound  to  pay  the  pur- 
chase money  on  the  1st  of  January,  without  any  conveyance  at  all.] 

He  referred  to  Scadding  v.  Eylesy  15  Law  J.  Rep.  (n.  s.)  Q.  B.  364. 

Parke,  B.  I  think  this  rule  must  be  discharged.  The  defendant, 
in  this  case,  agrees  to  pay  the  purchase  money  of  the  land  on  the  1st 
of  January,  without  a  conveyance ;  he  is,  therefore,  bound  to  pay  it, 
and  a  tenaer  of  a  conveyance  need  not  be  averred.  This  case  differs 
from  Laird  v.  Pirn,  inasmuch  as,  in  that  case,  the  money  was  not  to 
be  paid  until  the  conveyance  was  completed ;  but  here  the  defendant 
agrees  to  pay  in  advance,  and  relies  upon  the  plaintiff  afterwards 
giving  him  a  conveyance.  The  defendant,  by  stating  that  account, 
makes  himself  a  debtor  for  the  money  on  the  1st  of  January.  Ad- 
mitting the  argument  respecting  the  plea  of  the  Statute  of  Limitations 
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to  the  first  count  to  be  right,  yet  here  there  is  a  fresh  agreement  The 
defendant,  in  the  paper  dated  the  19th  of  January,  1849,  says,  ^  I 
hereby  acknowledge  the  above  account  to  be  correct,  the  amount  owin^ 
by  me,  as  cash,  the  12th  of  January,  1849,  being  10,537/.  Is.  la, 
(Signed)  Henry  Gardiner."  There  is,  therefore,  an  account  stated, 
which  makes  the  defendant  at  that  time  debtor  for  the  amount 

Alderson,  B.     The  defendant  uses  the  word  "  cash,"  which  means 
that  he  is  bound  to  pay  immediately. 

Platt  and  Martin,  BB.,  concurred.  *  ji^^  discharged. 
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[Coram  Lord  Campbell,  C.  J.,  Alderbon,  B.,  Coleridge,  J.,  Platt,  B.,  and 

Talfourd,  J.] 

Begina  v.  Cohen  &  Collins.^ 

December  SO,  1850. 

Larceny —  Sale  —  Verdict. 

A.  bargaining  with  B.  about  some  waistcoats,  said,  ".  Tou  mast  go  to  the  lowest  price,  as  it 
will  be  ready  monej."  B.  said,  **  Then  70a  shall  have  them  for  twelve  shillings,'*  to  which 
A.  assented.  A.  then  said  he  should  put  the  waistcoats  into  his  gig,  which  was  then  stand- 
ing at  the  door.  B.  replied,  *'  Very  well.'*  A.  drove  off  with  the  waistcoats,  without  paying 
for  them,  and  absconded  for  two  years. 

The  jury  returned  the  following  verdict:  "In  our  opinion,  the  waistcoats  were  parted  with 
conditionally,  that  the  money  was  to  be  paid  at  tne  time,  and  that  A.  took  them  with  a 
felonious  intent:**  — 

Held  a  larceny  in  A. 

At  •the  General  Quarter  Sessions  of  the  Peace  for  the  county  of 
Durham,  held  at  the  city  of  Durham,  before  Rowland  Burdon,  Esq., 
chairman,  on  the  30th  day  of  December,  A.  D.  1850,  the  prisoners 
were  indicted  for  having,  on  the  10th  day  of  October,  A.  D.  1848, 
stolen  two  waistcoats,  the  property  of  Charles  Hall  Bowser. 

The  prisoners  pleaded  not  guilty. 

On  the  trial  it  was  proved  that,  on  the  said  10th  day  of  October, 
A.  D.  1848,  the  prisoners,  Cohen  and  Collins,  called  at  the  shop  of 
the  prosecutor,  Charles  Hall  Bowser,  who  was  a  tailor,  residing  at 
Chesterle  Street,  and  who  agreed  to  make  each  of  the  prisoners  a 
suit  of  clothes,  which  had  to  be  sent  id  Newcastle. 

After  giving  the  order,  one  of  the  two  prisoners  took  the  prosecutor 
to  a  public  house,  where  he  gave  him  some  liquor.  After  their  return 
to  the  shop,  the  prisoner  Cohen  asked  the  price  of  two  waistcoats 
which  were  in  the  window.     The  prosecutor  said  they  were  fifteen 

1  2  Deo.  C.  C.  249. 
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shillings.  Cohen  said,  «  You  must  go  to  the  lowest  price,  as  it  will 
be  for  ready  money."  The  prosecutor  said,  "  Then  you  shall  have 
them  for  twelve  shillings;"  which  was  agreed  to  by  the  prisoner 
Cohen. 

The  prisoners  had  a  gig  standing  at  the  prosecutor's  shop  door,  and 
the  prisoner  Cohen  said  he  would  put  the  waistcoats  into  the  gig, 
in  which  Collins  was  sitting,  to  which  the  prosecutor  replied,  «  Very 
well."  The  evidence  proved  that  Cohen  had  not  any  money,  but 
that  Collins  had ;  and  when  Cohen  went  out  to  the  gig,  the  prosecutor 
said  he  fought  he  went  out  to  get  the  money  from  Collins.  Cohen 
had,  previous  to  this,  asked  the  prosecutor  to  lend  him  thirty  shillings. 
Immedisi^ely  after  the' waistcoats  had  been  placed  in  the  gig,  Cohen 

Sfot  in,  arid  they  drove  off  full  gallop.  Upon  inquiry,  next  day,  it  was 
bund  that  the  prisoners  had  given  a  fictitious  address.  From  that 
time  up  to  December,  A.  D.  1850,  the  prosecutor  has  been  unable  to 
apprehend  the  prisoners. 

It  was  contended,  on  behalf  of  the  defence,  that  there  was  no  case 
to  go  to  the  jury,  inasmuch  as  it  had  been  proved  by  the  prosecutor 
that  a  complete  sale  of -the  goods  had  taken  place,  and  that  he  had 
voluntarily  delivered  them  to  Cohen.  This  was  overruled  by  the 
chairman,  and  the  jury  found  Cohen  guilty  of  stealing  the  waistcoats, 
and  Collins  not  guilty.  Cohen  was  discharged  on  bail,  to  appear 
when  called  upon  to  receive  the  judgment  of  the  court  The  jury,  in 
answer  to  the  chairman,  said,  in  their  opinion  the  waistcoats  were 
parted  with  conditionally,  that  the  money  was  to  be  paid  at  the  time, 
and  that  Cohen  took  them  with  a  felonious  intent 

The  question  for  the  opinion  of  this  court  was,  whether  the  con- 
viction of  Conen  for  larceny  was  proper. 

On  the  26th  of  April,  Buddlestanj  for  the  prisoner,  said  that  the 
only  question  was,  whether  the  term  "conditionally"  in  the  verdict 
meant  that  the  prosecutor  parted  with  his  property  in  the  waistcoats 
on  the  condition  of  being  paid  for  them  by  the  prisoner  some  time  or 
other ;  as,  if  so,  it  would  be  no  larceny  in  Cohen,  but  a  purchase  on 
credit 

Alderson,  B.  It  means  that  the  waistcoats  were  to  belong  to  the 
prisoner  when  the  prisoner  complied  with  the  condition  of  paying 
twelve  shillings,  and  not  before. 

Lord  Campbell,  C.  J.  The  goods  were  clearly  taken  animo  fU' 
randi.  Collins  was  in  great  luck  to  get  off.  This  is  an  express 
finding  of  the  jury,  that  the  prosecutor  only  parted  with  the  posses* 
sion  of  the  goods.  • 

The  rest  of  the  court  concurred. 


CROWN  CASES  RESERVED,  1851.  647 


Begina  v.  HilL 


[Coram  Loild  Camfbeu*,  C  J^  Alderboit,  B.,  CoLKRiDes,  J^  Pultt,  B*,  and 

Talfodrd,  J.] 

Begina  v,  Hill.^ 

liay  3,  1851. 

Evidence  —  Insane  Witness. 

A  lanatic,  under  confinement  in  a  loiwtic  asylam,  is  AdmiMible  u  a  witneet,  if  the  jndgt 
considers  him  competent  in  point  of  nnderstanding,  and  to  be  aware  of  tlie  nature  and 
sanction  of  an  oath. 

The  lanatic  may  be  examined  and  cross  examined,  and  witnesses  called  on  either  side,  la 
order  to  determine  the  question  of  competency :  hat  when  admitted,  it  is  for  the  jury  to 
determine  whether  his  testimony  is  affected  by  his  insanity,  and  what  degree  of  weignt  is 
to  be  attached  to  it. 

This  priBoner  was  tried,  before  Ck>leridge|  J.,  assisted  by  Cresswelli 
X,  at  the  February  sittings  of  the  Central  Criminal  Court,  1851,  for 
the  manslaughter  of  Moses  James  Barnes ;  be  was  convicted,  but  a 
question  was  reserved  for  the  opinion  of  this  coort^  as  to  the  propriety 
of  having  admitted  a  witness  of  the  name  of  Richard  Donelly  on 
the  part  of  the  prosecution. 

The  deceased  and  the  witness  were  both  lunatic  patients  in  a  INfr 
Armstrong's  asylum,  at  Camberwell,  at  the  time  of  the  supposed  in* 

1'ury,and  they  were,  at  that  time,  placed  in  award  called  the  Infirmary. 
t  appeared  that  a  single  sane  attendant  (the  prisoner)  had  the  charge 
of  this  ward,  in  which  as  many  as  nine  patients  slept,  and  that  he 
was  assisted  by  three  of  the  patients,  of  whom  the  witness  Donelly 
was  one. 

It  was  opened  for  the  prosecution,  that  the  witness  Donelly  was  to 
be  called,  and,  therefore,  on  both  sides,  some  evidence  was  gone  into 
in  the  course  of  the  case ;  and  before  he  was  called,  in  order  to  found 
and  to  meet  the  objection  to  his  competency,  Muncaster,  who  had 
been  an  attendant  in  charge  of  the  infirmary  ward  before  the  prisoner^ 
stated  that  ^'  Donelly  labors  under  the  delusion  that  he  has  a  number 
of  spirits  about  him  which  are  continually  'talking  to  him ;  that  is 
his  only  delusion ;  he  has  never  been  free  from  it,  to  my  knowledge^ 
since  I  have  known  him." 

Joseph  Stuart  Burton,  the  medical  superintendent,  stated  the  same ; 
but  added,  ^  I  believe  him  to  be  quite  capable  of  giving  an  aecatmt  of 
any  transaction  that  happened  before  his  eyes.  I  have  always  found 
him  so ;  it  is  solely  with  reference  to  the  delusion  about  spirits  that  1 
aitribute  to  him  being  a  lunatic;  when  I  have  had  conversation  with 
him  on  ordinary  subjects,  I  have  found  him  perfectly  rational^  but  for 
this  delusion;  1  have  seen  nothing  in  his  conduct  or  demeanor,  in  an* 
Bwering  questions,  otherwise  than  the  demeanor  of  a  sane  man." 

James  Hilly  a  doctor  in  medicine,  who  had  been  formerly  a  medical 
superintendent  at  the  same  asylum,  stated :  <'  The  memory  of  an  in- 

1  2  Den.  C.  C.  254.  5  Cox,  C.  C.  259.  15  Jur.  470.  20  Law  J.  Rep.  (n.  s.)  M.  C.  229. 
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sane  roan  is  not  necessarily  affected ;  it  frequently  is,  but  freqaently  b 
not  I  have  seen  Dr.  Haslam's  work.  I  do  not  agree  in  all  cases  with 
bis  remark  that  *  memory  appears  to  be  perfectly  defective  in  cases  of  in- 
sanity ;'  certainly  not ;  it  may  probably  be  so  in  the  generality  of  cases. 
Madness  is  commonly  accompanied  by  a  great  deal  of  excitability  of 
the  brain,  but  in  some  cases  it  is  not ;  it  is  very  often  accompanied  by 
physical  irritation  of  the  brain  ;  it  is  one  of  the  most  common  causes 
of  madness,  either  primarily  or  secondarily.  In  certain  cases  of  acute 
madness,  the  ideas  in  the  mind  of  a  madman  succeed  each  other  moie 
rapidly  than  in  the  miod  of  a  sane  man,  and  in  a  more  confused 
manner ;  that  is,  where  there  is  actual  irritation  of  the  brain ;  il  is 
quite  possible  far  a  man  to  entertain  a  delusion  on  one  subject  wiUunU 
its  affecting  his  mind  generally  on  other  subjects ;  in  most  cases  where 
a  delusion  prevails,  and  the  man  is  mad,  the  rest  of  his  mind  is  affected 
to  some  extent  I  agree  with  Dr.  Pritchard  in  his  observation  that 
4n  monomania  the  mind  is  unsound,  but  unsound  in  one  point  only.' 
There  is  no  doubt,  however,  that  all  the  mental  faculties  are  moire  ot 
less  affected ;  but  the  affection  is  more  strongly  manifested  in  some 
than  in  others.  It  is  difficult  to  ascertain,  without  strict  inquiry,  the 
extent  of  a  madman's  delusions ;  they  have  sometimes  the  power  of 
concealing  their  delusions,  even  from  their  medical  attendants,  espe- 
cially after  having  been  frequently  conversed  with  about  the  delusions, 
and  knowing  that  they  are  the  cause  of  their  detention — but  it  is 
unfrequent  It  is  a  doubtful  point  whether  what  they  say  b  not  lot 
a  particular  purpose — for  instance,  to  obtain  liberty.  If  a  madman 
has  an  object  to  answer,  he  b  sometimes  capable  of  concealing  bb 
delusions ;  I  have   known  it,  but  not   as  a  general  rale ;  they  are 

Erobably  capable  of  a  good  deal  of  dissimulation, — many  are,  I 
now,  —  but  many  do  not  exhibit  that  tendency.  It  b  common  for  a 
certain  class  of  madmen  to  exhibit  a  great  deal  of  cunning.  Donelly 
labored  under  a  delusion  with  respect  to  spirits ;  he  is,  in  the  strict 
sense  of  the  word,  a  lunatic,  inasmuch  as  he  labors  under  a  delusion; 
he  b  not  excitable  by  any  means.  I  have  known  instances  of  luna- 
tics concealing  their  delusions,  but  in  all  these  cases  there  is  an  evident 
and  apparent  motive.  I  have  known  decided  lunatics,  not  monoma- 
niacs, in  what  are  called  lucid  intervals,  capable  of  going  about  and 
inanaging  their  own  affairs ;  in  ordinary  cases  there  is  no  particular 
difference  between  a  monomaniac^  apart  from  his  particular  delusun^ 
and  an  insane  person  in  a  lucid  interval;  during  the  lucid  interval  of 
the  insane  person,  he  is  well ;  but  a  monomaniac  is  a  monomaniac  all 
the  time;  in  the  instance  of  a  monomaniac,  you  produce  the  insanity 
the  moment  you  touch  the  particular  chord ;  it  is  possible  that  you 
might  revive  insanity  in  a  madman  during  a  lucid  interval  by  touching 
on  the  same  subject,  if  it  is  but  recent ;  I  always  found  Donelly  per- 
fectly rational,  except  on  the  subject  of  his  particular  delusion.^' 

Donelly  was  then  called,  and,  before  being  sworui  was  examined  by 
the  prisoner's  counsel.  He  said, « I  am  fully  aware  that  I  have  a 
spirit,  and  twenty  thousand  of  them  ;  they  are  not  all  mine ;  I  must 
inquire  —  I  can  where  I  am ;  I  know  which  are  mine.  Those  ascend 
from  my  stomach  to  my  head,  and  also  those  in  my  ears ;  I  don't 
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know  bow  many  they  are.  The  flesh  creates  spirits  by  the  palpitation 
of  the  nerves  and  the  '  rheumatics ; '  all  are  now  in  my  body  and 
round  my  head ;  they  speak  to  me  incessantly,  particularly  at  night 
That  spirits  are  immortal  I  am  taught  by  my  religion  from  my  child* 
hood,  no  matter  how  faith  goes  ;  all  live  after  my  death,  those  that 
belong  to  me  and  those  which  do' not ;  Satan  lives  after  my  death,  so 
does  the  living  Ood."  After  more  of  this  kind,  he  added,  ^  They 
speak  to  me  constantly ;  thej/  are  now  speaking  to  me ;  they  are  not 
separate  from  me ;  they  are  round  me,  speaking  to  me  now ;  but  I  can't 
be  a  spirit,  for  I  am  flesh  and  blood ;  they  can  go  in  and  out  through 
waUs  and  places  which  I  cannot.  I  go  to  the  grave,  they  live  bereafteri 
*^-  unless,  indeed,  Tve  a  giQ;  diflerent  from  my  father  and  mother  that 
I  don't  know.  After  death,  my  spirit  will  ascend  to  heaven  or  remain 
in  purgatory.  I  can  prove  purgatory.  I  am  a  Roman  Catholic ;  I 
attended  Moorfields,  Chelsea  Chapel,  and  many  other  chapels  round 
London.  I  believe  purgatory ;  I  was  taught  that  iu  my  childhood 
and  infancy.  I  know  what  it  is  to  take  an  oath ;  my  Catechism  taught 
me  from  my  infancy  when  it  is  lawful  to  swear ;  it  is  when  God's  honoTi 
our  own  or  our  neighbor's  good  require  it  When  man  swears,  he 
does  it  in  justifying  his  neighbor  on  a  prayer  book  or  obligation.  My 
ability  evades  while  I  am  speaking,  for  the  spirit  ascends  to  my  heaa. 
When  I  swear,  I  appeal  to  the  Almighty ;  it  is  perjury  the  breaking  a 
lawful  oath  or  taking  an  unlawful  one ;  he  that  does  it  will  go  to 
hell  for  all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  connected  and  rational 
account  of  a  transaction  which  he  reported  himself  to  have  witnessed. 
He  was  in  some  doubt  as  to  the  day  of  the  week  on  which  it  took 
place,  and  on  cross  examination  said,  "  These  creatures  insist  upon  it 
it  was  Tuesday  night,  and  I  think  it  was  Monday ; "  whereupon  he 
was  asked,  ^<  Is  what  you  have  told  us  what  the  spirits  told  you,  or 
what  you  recollect  without  the  spirit  ?  "  and  he  said,  ^  No ;  the  spirits 
assist  me  in  speaking  of  the  date ;  I  thought  it  was  Monday,  and  they 
told  me  it  was  Christmas  eve  —  Tuesday ;  but  I  was  an  eye-witnesS| 
an  ocular  witness  to  the  fall  to  the  ground." 

The  question  for  the  opinion  of  this  court  was,  whether  Richard 
Donelly  was  a  competent  witness. 

This  case  was  aigued  on  the  3d  of  May,  1851.  ColHer  appeared 
for  the  prisoner ;  Sir  F.  Thesiger,  Bodkin^  and  Cla/rksmi^  for  the  crown. 

.  Collier,  1.  The  witness,  Donelly,  was  non  compos  mentis  in  point 
of  fact,  according  to  the  medical  and  legal  authorities  on  that 
subject 

2.  It  is  a  rule,  that  no  person  who  is  non  compos  mentis  is  admissible 
as  a  witness.  3.  There  are  reasons  of  public  policy,  as  well  as  of 
convenience,  against  qualifying  this  rule.  4.  Even  should  the  above 
rule  be  qualified,  this  case  could  not  be  brought  within  such  qualifi- 
cation. 

1.  Donelly  was  a  pauper  lunatic,  whose  lunacy  had  been  certified 
by  medical  men  and  adjudicated  by  magistrates ;   and  if  sane,  he 
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would  have  been  discharged  by  thecomiDissioners.  Stat  8  &  9  Vict, 
e.  100,  s.  45,  76,  77 ;  Ibid.  c.  126,  s.  51.  He  was  laboring  under  an 
insane  delusion,  from  which  he  was  never  free ;  he  was,  in  the  strict 
sense  of  the  word,  a  lunatic  Dew  v.  Clark^  Beck  Med.  Jurisprud. 
430,  472,  6th  ed. ;  1  Addams's  Rep.  279 ;  2  Id.  102 ;  3  Id.  79. 

He  was  a  lunatic  without  a  lucid  interval,  both  at  the  time  when 
.the  event  happened  of  which  he  was  speaking,  and  also  at  the  time 
(of  the  triaL 

2.  The  authorities  show  that  a  non  compos  is  inadmissible.  Com. 
Dig.  tit  Testmoigne  — -  Witness,  A  1.  There  are  two  heads  of  incom- 
petency, to  which  all  others  may  be  referred  :  First,  want  of  sufficient 
understanding  to  tell  the  truth  ;  secondly,  want  of  trustwortbineaa 
in  a  person  of  sufficient  understanding.  A  non  compos  comes  under 
the  first  head.  Infidels,  infamous  persons,  parties  to  the  •  suit,  &a, 
under  the  second.  A  child's  incompetency  is  not  put  so  much  on  his 
want  of  religious  knowledge  as  on  his  being  non  compos:  until  his 
reasoning  powers  and  his  religious  instincts  are  sufficiently  developed, 
he  is  non  compos;  but  when  they  are  so  far  developed  as  to  enable 
him  to  understand  the  nature  of  an  oath,  he  is  no  longer  regarded  as 
non  compos.  But  knowledge  of  the  nature  of  an  oath  is  no  test  of  a 
lunatic's  compe^ncy ;  he  may  understand  the  nature  of  an  oath,  yet 
labor  under  the  most  extravagant  delusions.  No  such  classification 
has  ever  been  attempted  as  that  of  lunatics  who  understand  the  nature 
of  an  oath,  and  lunatics  who  do  not  A  lunatic,  while  not  in  a  lucid 
interval,  is  always  supposed  to  be  non  compos  ;  he  has  a  fully  devel* 
oped  intellect,  though  distorted  and  insane :  a  child,  on  the  other 
hand,  has  a  sane  intellect^  though  only  partially  developed.  Neither 
Comyn  nor  BuUer  (see  N.  P.  283,  a,  293)  mention  any  qualification 
of  the  general  proposition  that  an  insane  person  is  inadmissible,  ex- 
cept in  luddis  intervcUlis^  L  e.,  when  he  is  not  insane  at  all ;  for  in 
the  matter  of  evidence  no  degrees  of  lunacy  are  recognized  by  the 
law.     Co.  Lit  6,  a;  Id.  247,  a. 

In  JR.  v.  Eriswelli  3  T.  R  712,  where  a  pauper,  who  had  been  ex- 
amined, afterwards  became  insane,  Buller,  J.,  said,  "  I  consider  the 
pauper  as  dead,  he  being  in  such  a  state  as  renders  it  impossible  to 
examine  him."  Therefore,  where  it  is  stated  generally  that  a  man  is 
insane,  it  is  assumed  that  he  could  not  have  been  examined. 

{Lord  Campbell^  C.  J.  In  that  case  it  was  assumed,  that,  owing  to 
the  extent  of  the  insanity,  the  pauper  was  not  in  an  examinable 
state.] 

Collier  referred  to  Ourrie  v.  ChUd^  3  Campb.  283.  Bennett  v.  Tc^lor^ 
9  Yes.  Jun.  381. 

[Lord  Campbell^  C.  J.  The  question  is  in  what  sense  the  word  in- 
sane is  there  used.  If  it  means  only  a  delusion,  they  are  in  your 
favor.     If  it  means  total  insanity,  they  are  not 

Aldersonj  B.  The  question  is.  Was  he  non  compos  mentis  quoad 
hocj  or  non  compos  mentis  altogether  ?1 

ChUier  referred  to  Alison's  rr.  of  Law  in  Scotland ;  Burnet  on  Or. 
Law  in  Scotland ;  and  the  civil  and  canon  laws. 

[Lord  Campbell^  C.  J.    It  is  singular  that  the  civil  law,  which, 
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generally  speaking,  is  a  near  approach  to  the  perfection  of  baman 
reason,  should  be  very  defective  on  the  subject  ot  evidence. 

Coleridffe^  J.  It  is  impossible  to  take  rules  of  evidence  from  the  canon 
law.  It  is  there  declared,  ^  A  jndiciis  omnibas  tanquam  minus  apti  et 
idonei  ad  ferendum  testimonium,  repelluntur  furiosi,  amentes,  itemque 
i^pubereSf  servU  perjuri,  infames,  ezconimunxcatu  Quin jure  decretalium 
quilibet  reus  criminia  postulatus,  etiamsi  nondum  confessns,  convictus, 
damnatus  et  notatus  infamia  sit,  testimonium  dicere  prohibetur,  ex* 
ceptis  gravioribus  criminibus,  quaiia  sunt  simonisB  et  lees®  majest^tis 
in  quibusetiam  infames  testimonium  ferunt  Nam  testes  non  tantum 
infamia  sed  etiam  infamise  suspicione  vacare  oportet" — InstUtU.  X 
DevoHj  tit.  de  Probaiionilm%  XIIL 

<^  In  certis  causis  testimonium  ferre  nequeunt  foemins  in  causis  crim- 
inalibus,  nisi  plane  alius  desit  veritatis  ostendendas  locus,  ac  nisi  aga- 
tur  de  gravioribus  criminibus  simoniee  et  Isbscb  majestatis,  in  qui  bus 
etiam  minus  idonei  testes  recipiuntur." — Ibid,  T.  XIV.  .  .  "Similiter 
neque  amici  testimonium  dicunt  in  causis  amicorum."  —  Ibid.  T.  X  K] 

3.  If  it  be  said  that  this  rule  is  too  general,  and  that,  as  the  law 
recognizes  degrees  of  lunacy  with  reference  to  other  subjects,  it  should 
also  recognize  degrees  in  the  matter  of  testimony,  this  broad  distinc- 
tion  seems  to  exist  in  the  very  nature  of  things ;  viz.,  that  it  is  com- 
paratively easy  to  test  madness  with  reference  to  apo^^  act,  but  not  so 
with  reference  to  ^future  act  Hpw  can  a  judm  say  whether  a  wit* 
ness^s  whole  evidence  may  not  be  based  on  delusion,  or  that  the 
delusion  will  not  come  on  while  he  is  giving  his  evidence  ?  Is  every 
insane  witness  to  be  admissible,  and  his  credit  to  be  left  to  the  jury  ? 
That  is  contrary  to  all  the  authorities.  If  not,  what  classes  of  insane 
persons  are  to  be  admitted  ?  Monomaniacs  only  ?  What  is  mono* 
mania  ?  Its  existence  is  denied  by  some  medicsd  writers.  It  seems, 
therefore,  that,  as  soon  as  the  unsoundness  of  mind  is  manifested,  the 
inquiry  should  stop,  otherwise  the  judge  would  have  to  perform  the 
almost  impossible  task  of  determining  the  precise  nature  and  extent 
of  the  insanity,  and  whether  it  will  anect  the  evidence  of  the  witness 
at  any  period  of  the  trial,  and  under  any  circumstances  that  may  take 
place  during  its  progress. 

[Lord  Campbell^  C.  J.  You  admit  that  it  is  for  the  judge  to  decide. 
You  must,  therefore,  go  the  length  of  saying  that  the  judge  is  bound 
to  disallow  the  testimony  of  any  person  who  is  under  any  insane  de- 
lusion. In  a  case  tried  before  Parke,  B.,  it  was  held  that  it  was  for  the 
judge  to  decide  the  question  of  competency,  and  for  the  jury  to  decide 
the  question  of  credibility.] 

4.  Even  though  the  rule  should  be  thought  subject  to  qualification, 
this  case  would  not  fall  within  the  qualification.  On  his  cross  exam- 
ination, the  witness  said  that  spirits  were  then  talking  to  him  on  the 
very  subject  on  which  he  was  called  to  give  evidence. 

[Lord  Camj^eU^  C.  J.  What  you  got  out  on  cross  examination 
was  for  the  jury,  not  for  the  judge.  You  cannot  avail  yourself  of 
any  thing  that  took  place  after  the  insane  person  was  sworn.] 

Sir  F.  TheHger  was  not  called  upon. 
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Lord  Campbell,  C.  J.  The  question  is  important,  and  has  not 
yet  been  solemnly  decided  after  argument-  Bat  I  have  no  doubt  that 
the  rule  was  properly  laid  down  by  Parke,  B.,  in  the  case  which  was 
tried  before  him,  and  that  it  is  for  the  judge  to  say  whether  the  insane 
person  has  the  sense  of  religion  in  his  mind,  and  whether  he  under- 
stands the  nature  and  sanction  of  an  oath ;  and  then  the  jury  are  to 
decide  on  the  credibility  and  weight  of  his  evidence.  As  to  the  au- 
thorities that  have  been  cited,  the  question  is,  in  what  sense  the  term 
^non  compos^*  was  there  used.  A  man  may,  in  one  sense,  be  mm 
compos,  and  yet  be  aware  of  the  nature  and  sanction  of  an  oath.  In 
the  particular  case  before  the  court,  I  think  that  the  judge  was  right  in 
admitting  the  witness ;  I  should  have  certainly  done  so  myself.  One 
witness  (Burton)  says, ''  I  believe  him  to  be  quite  capable  of  giving  an 
account  of  any  transaction  that  happened  before  his  eyes  ;*  I  have  al- 
ways found  him  so :  I  have  found  him  perfectly  rational,  but  for  this 
delusion." 

Another  witness  (Hill)  says,  ^  It  is  quite  possible  for  a  man  to  enter- 
tain a  delusion  on  one  subject  without  its  aflfecting  his  mind  generally 
on  other  subjects."  .  •  **  I  always  found  Donelly  perfectly  rational, 
except  on  the  subject  of  his  particular  delusion."  It  has  been  argued 
that  any  particular  delusion,  commonly  called  monomania^  makes  a 
man  inadmissible.  ,  This  would  be  extremely  inconvenient  in  many 
cases  in  the  proof  either  of  guilt  or  innocence;  it  might  ako  cause 
serious  difficulties  in  the  management  of  lunatic  asylums.  I  am, 
therefore,  of  opinion  that  the  judge  must,  in  all  such  cases,  determine 
the  competency,  and  the  jury  the  credibility.  Before  he  is  sworn,  the 
insane  person  may  be  cross  examined,  and  witnesses  called  to  prove 
circumstances  which  might  show  him  to  be  inadmissible;  but, in  the 
absence  of  such  proof,  he  is  prtma/acte  admissible,  and  the  jury  must 
attach  what  weight  they  think  fit  to  his  testimony. 

Aldbrson,  B.  I  quite  agree.  In  this  case,  the  lunatic  seems 
to  have  been  perfectly  acquainted  with  the  nature  and  sanction 
of  an  oath. 

Coleridge,  J.  Mr.  Collier  has  referred  to  several  dicta  in  which  the 
rule  is  stated  without  any  qualification ;  but  in  those  cases  no  quali- 
fication was  needed.  In  old  times,  too,  the  rules  of  evidence  were 
much  narrower  than  at  present,  and  more  in  accordance  with  those 
of  the  civil  and  canon  laws.  In  this  case  the  evidence  showed  that 
the  insane  person  had  only  a  single  delusion ;  as  to  memory,  he  was 
Uke  other  people ;  and  with  regard  to  the  obligation  of  an  oath,  he 
was  unusually  well  instructed.  Prima  facie^  therefore,  he  was  quite 
fit  to  be  sworn.  If,  however,  in  the  course  of  the  trial,  he  showed  his 
evidence  to  be  tainted  with  insanity,  then  the  jury  should  have  a^ 
tached  no  weight  to  it 


Platt,  B.,  concurred. 


Talfourd,  J.    It  would  be  very  disastrous  if  mere  delusions  were 
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held  to  exclude  a  witness.     Some  of  the  greatest  and  wisest  of  man- 
kind have  had  particular  delusions. 

Lord  Campbell,  C.  J.  The  rule  which  has  been  contended  for 
would  have  excluded  the  testimony  of  Socrates,  for  he  had  one  spirit 
always  prompting  him.^ 


[Chram  Pollock,  C.  R,  Parke,  B.,  Patteson,  J.,  Martin,  B.,  and 

WlOHTMAN,  J.] 

Reoina  v.  Hogan.^ 

June  20,  1851. 

Bastard  Child — Abandonment  —  Indictment. 

An  indictment  alleged  "  that  the  prisoner,  intending  to  iniare  the  inhabitants  of  the  parish 
of  S.,  and  to  burden  them  with  the  maintenance  of  a  bastard  child  of  the  prisoner,  four 
days  old,  and  not  named,  and  unable  to  walk,  or  to  take  care  of  itself,  or  to  make  known 
its  wants,  did  abandon  and  desert  the  said  child,  without  haTing  provided  any  means  for  its 
support : "  -r- 

Eddt  bad,  first,  because  there  was  no  arerment  that  the  prisoner  had  the  means  of  support- 
ing the  child  \  or,  second,  that  the  child  had  snstained  any  injury  by  the  abandonment. 

• 

At  the  Spring  assizes,  held  at  Tauaton,  before  Martin,  B.,  Mary 
Hogan  pleaded  guilty  to  the  following  counts  of  an  indictment. 
There  were  other  counts  on  which  no  evidence  was  offered,  and  an 
acquittal  was  taken. 

^  The  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present 
that  the  said  Mary  Hogan  bein^  an  evil-disposed  person,  and  contriv- 
ing and  intending  to  injure  the  inhabitants  of  the  parish  of  Bath- 
wicke,  in  the  county  of  Somerset,  and  unjustly  to  burden  them  with 
the  maintenance  of  a  certain  female  bastard  child,  born  of  the  body 
of  her  the  said  Mary  Hogan,  of  very  tender  age,  to  wit,  of  the  age  of 
four  days,  and  not  then  named,  and  unable  to  move  or  walk,  or  to 

1  That  insaiiitjri  idiocy,  dtc.,  is  good  Dana^  16  Vermont,  474.  (1844.)    Neither 

cause  for  the  rejection  of  a  witness,  see  is  a  person  in  a  state  of  intoxication  a 

Armtbrong   v.    Timmons^  3    Harrinston,  competent  witness;  and  the  court  may 

343.  (1840.)    Livingston  v.  Kersted,  10  decide  from  the  appearance  of  the  witness 

Johnson,  3o2.  (1813.)    Evans  v.  Hittiehf  whether  he  is  in  a  suitable  situation  to 

7  Wheaton,  453.  (1822.)    In  this  country,  testify.    Hartford  v.  Palmar,  16  Johnson, 

it  has  been  said  that  the  fact  of  such  in-  142.  (1819.)    See  1  Greenleaf,  Ev.  s.365. 

competency  roust  be  proved   otherwise  But  a  person  deaf  and  dumb  may  be  com- 

than  by  an  examination  of  the  witness  petent  and  may  communicate  his  testimony 

himself,  and  that  he  is  as  incompetent  to  oy  signs,  or  by  writing.    Morrison  v.  Len^ 

prove  or  disprove  that  fact  as  any  other;  nard,  3  Carrinffton  &.  Payne,  127.  (1827.) 

and  it  is  not  error  for  the  court  to  refuse  The  State  v.  De  Wolf,  8  Connecticut,  93. 

an  examination  of  such  witness  on  the  voir  (1830.)  Snyder  v.  JSTationSj  5  Blackford,  295. 

1^  as  to  his  competency.    Robinson  v.  (1840.)  Ruston^s  Cast,  1  Leach,  408.  (1786.) 

»  2  Den.  C.  C.  277.    15  Jur.  805.    20  Law  J.  Rep.  (n..8.)  M.  C.  219. 
VOL.  V,  *  47 
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take  care  and  provide  for  herself,  or  to  make  'known  her  wants,  on  the 
said  18th  day  of  Janaary,  at  the  parish  aforesaid,  in  the  county  a(<»e» 
said,  anlawfuiiy  andinjurioasly  did  abandon  and  desert  the  said  female 
bastard  child  m  the  said  parish  of  Bathwicke,  without  having  pro- 
vided any  means  whatever  tor  the  support  of  the  said  child,  the  said 
child  not  being  then  and  there  settled  in  the  said  parish  of  Bathwicke, 
as  the  said  Mary  Hogan  then  and  there  well  knew,  to  the  great  dam- 
age of  the  inhabitants  of  the  said  parish  of  Bathwicke,  and  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity." 

In  another  count  the  offence  was  charged  in  precisely  the  same 
way,  except  that  it  was  alleged  to  be  done  with  intent  to  injure 
^  Charles  Milsom,  Joseph  Lansdown,  Joseph  Fasanna,  and  Thomas 
Holt  Oliver,  then  and  there  being  the  overseers  of  the  poor  of  the  said 
parish  of  Bathwicke ; "  and  concluded,  ^  to  the  great  damage  of  the 
said  Charles  Milsom,  Joseph  Lansdown,  Joseph  Fasanna,  and  Thomas 
Holt  Oliver,  then  and  there  being  such  overseers  as  aforesaid." 

The  counsel  for  the  prisoner  moved,  in  arrest  of  judgment,  on  the 
ground  that  the  second  count  disclosed  no  offence. 

The  learned  baron  respited  the  judgment,  and  reserved  the  case  for 
the  opinion  of  this  court :  the  prisoner  was  discharged  on  her  own 
lecognLzances  to  appear  and  receive  judgment  at  the  next  assizes. 

On -the  20th  of  June,  this  case  was  argued,  on  behalf  of  the 
crown,  by 

PhififL  In  IL  V.  Maudey  11  I^aw  J.  Rep.  M.  C.  120,  Wightman,  J^ 
decided  that  stat  5  Geo.  4,  c.  83,  s.  4,  did  not  apply  to  the  case  of  an 
abandonment  of  a  bastard  child.  This  indictment  raises  the  question 
of  the  criminal  liability  of  a  mother  in  such  a  case.  In  R  v.  RenshaWf 
2  Cox  C.  C.  285,  the  point  was  touched  upon  by  Parke,  B.,  but  not  de- 
cided, as  the  verdict  was  given  on  another  count  In  JR.  v.  Wamcj  1 
Strange,  644,  (see  cases  and  precedents  collected  in  a  note  to  it  v. 
Renshaw,  2  Cox  C.  C.  286,)  the  court  does  not  seem  to  have  adverted 
to  the  fact  that  the  parish  might  have  been  burdened  with  the  child 
as  casual  poor,  even  though  it  had  been  born  in  another  parish. 

K^aiiesaUj  J.  Ad  interim^  at  all  events.] 
Mnn.  In  this  indictment,  that  defect  is  supplied  by  an  averment 
that  the  child  is  not  settled  in  the  parish.  These  are  all  the  authori- 
ties on  the  subject  The  question  is,  whether  this  indictment  charges 
an  indictable  offence  at  common  law.  It  has  been  suggested  that  the 
indictment  should  have  averred  that  the  mother  had  the  means  of 
supporting  the  child ;  but  that  averment  would  only  be  necessary  if 
the  charge  was  that  she  had  injured  the  child  by  neglecting  to  give 
it  food. 

Pollock,  C.  B.  We  all  think  that  the  indictment  cannot  be  sus- 
tained. It  is  an  offence  to  neglect  to  provide  for  a  child,  so  as  to 
injure  its  health ;  but  here  there  is  no  allegation  of  such  an  injury, 
nor  any  allegation  that  the  mother  had  the  means  of  supporting  it 
It  is  consistent  with  the  averments  of  this  indictment  that  the  prisoner 
left  the  child  for  a  few  minutes  in  order  to  go  and  procure  the  means 
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of  supporting  it.    With  regard  to  the  injury  to  the  parish,  there  is  no 
authority  for  holding  a  person  to  be  indictable  for  merely  doing  an 
'  act,. the  possible  consequence  of  which  may  be  to  injure  the  parish. 

Parke,  B.  The  cases  show,  that  if  a  person  is  under  an  obligation 
to  support  a  child,  an  indictment,  charging  a  breach  of  such  duty, 
must  aver  that  an  injury  was  done  to  the  child  thereby.  In  this  in- 
dictment, there  is  no  averment  that  the  prisoner  had  the  means  of 
supporting  the  child ;  and  it  is  consistent  with  every  thing  here  stated 
that  she  had  gone  to  get  food  for  it,  or  had  left  it  as  casual  poor. 

Patteson,  J.  Mr.  Phinn  rested  the  case  on  the  ground  of  aban- 
donment ;  but  assuming  that  the  prisoner  had  no  means  of  supporting 
it,  the  abandonment  will  not  constitute  an  offence.  In  order  to  fix 
her  with  criminal  neglect  in  abandoning  the  child,  it  will  be  necessary 
to  aver  that  she  had  the  means  of  supporting  it. 

WiGHTMAN,  J.,  and  Martin,  B.,  concurred. 

Parke,  B.,  remarked,  that  in  this  case  the  prisoner  had  been  dis- 
charged on  her  own  recogniza/nces  ;  which  was  contrary  to  the  provis- 
ions of  Stat  11  &  12  Vict  c.  78,  s.  1.^ 

I  A  similar  mistake  ocean  in  A  v.  ttUdgt^  1  Den.  C.  C.  4Q5. 
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The  Midlothian.^ 

July  2,  1851. 

Pleading  —  Admissions  of  Master  and  Crew. 

In  a  eaaae  of  damage,  the  allegatioii  responaive  to  the  libel  pleaded  as  an  exhibit  a  paptr 
aigned  by  the  master  and  crew  of  the  ship  proceeding  in  the  canae,  and  a  declaration  of 
the  mate  of  the  same  ship.  The  mate  and  rest  of  the  crew  were  interested  in  the  snit  la 
respect  of  their  clothes,  wnlch  had  gone  down  in  the  ship : — 

Edd^  that  admissions  and  declarations  of  the  mate  and  crew  were  not  admistible. 

[£2eU,  also,  that  the  admissions  of  the  master  were  admissible. — Edb.] 

In  this  case,  the  action  was  brought  by  the  owner,  &c.,  of  the 
Comet  against  the  Midlothian.  At  the  time  of  the  collision  the 
master  and  crew  of  the  Comet,  which  was  not  seen  afterwards, 
leaving  their  clothes,  &c.,  behind  them,  got  on  board  the  Midlothian, 
where  they  remained  for  some  days.  The  allegation  brought  in 
responsive  to  the  libel  pleaded,  amongst  other  matters,  that  neither 
the  said  master,  nor  any  of  his  crew,  whilst  so  on  board  the  Mid- 
lothian, ever  said  that  any  blame  was  imputable  to  those  on  board 
the  Midlothian  in  respect  of  the  collision ;  that,  whilst  so  on  board, 
the  said  master  and  his  crew,  in  the  presence  and  hearing  of  the 
commander,  officers,  and  crew  of  the  Midlothian,  stated,  amongst 
other  things,  in  reference  to  the  said  collision,  &c.,  [the  terms  of  the 
statement  are  not  material  for  the  purpose  of 'the  report ;]  and  that 
such  their  statement  was  reduced  into  writing,  and  read  over  to,  or 
by  them,  and  was  duly  signed  by  them,  (naming  them,)  voluntarily 
and  freely,  in  the  presence,  &c.  The  allegation  also  pleaded  that 
J.  P.,  the  mate  of  the  Comet,  whilst  on  board  the  Midlothian,  said,  or 
declared,  to,  or  in  the  presence  of,  W.  D.,  that,  at  the  time  of  the 
said  collision,  it  was  his,  the  said  J.  P.'s,  watch  on  deck  with  a  boy, 
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and  that  the  said  boy  had  gone  down  to  light  the  fire,  or  to  that  effect. 
The  admission  of  the  articles  pleading  these  matters  was  opposed  by 

Addams  and  3\rt55,  for  the  Midlothian.  They  cited  T%e  Ewropa^ 
13  Jur.  856,  where  the  court  had  directed  similar  declarations  to  be 
rejected. 

Haggard  and  Harding,  contra.  The  admissions  of  the  master  may 
be  pleaded.  The  Manchester,  1  W.  Rob.  62.  In  The  Meliona,  10 
Jur.  992,  the  declarations  of  the  crew  were  admitted.  But  the  case 
may  be  argued  upon  general  principles.  The  crew  in  this  case  are 
substantially  interested ;  if  the  damage  is  pronounced  for,  they  will 
be  entitled  to  recover  for  their  property  which  went  down  in  the 
ship,  and.  they  stand  in  the  position  of  persons  whose  admissions  are 
receivable.  The  declarations  of  a  party  to  the  record,  or  of  one 
identified  in  interest  with  him,  —  the  case  with  the  crew, -— are,  as 
against  such  party,  —  here,  the  owner  of  The  Comet, -^  receivable  in 
evidence.  Spargo  v.  Broum,  9  B.  &  Cr.  938.  Again :  when  several 
persons  are  jointiy  interested  in  the  subject  matter  of  the  suit,  the 
general  rule  is,  that  the  admissions  of  any  one  of  those  persons  are 
receivable  against  himself  and  fellows,  whether  they  be  all  jointly 
suing  or  sued,  or  whether  an  action  be  brought  in  favor  of,  or  against, 
one  or  more  of  them  separately,  provided  the  admissions  relate  to  the 
subject  matter  in  dispute,  and  be  made  by  the  declarant  in  his  char- 
acter of  a  person  jointiy  interested  with  the  party  against  whom  the 
evidence  is  tendered.  Wood  v.  Braddock,  1  Taunt  104 ;  TayL  Ev. 
sects.  520,  525. 

Dr.  Lushinoton.  I  am  quite  ready  to  admit  in  this  case,  as  I 
have  done  in  many  other  cases,  the  declarations  of  the  master,  who 
is  the  servant  and  the  agent  of  the  owners.  But  I  think  the  crew 
are  not  to  be  so  dealt  with.  It  is  very  true  that,  in  The  Mellona,  I 
did  admit  certain  declarations  of  the  crew ;  but  then  they  were  made 
at  the  very  time  of  the  collision,  and  were  part  of  the  res  gestce; 
whereas  in  this  case  there  is  a  complete  separation.  But  I  have,  on 
the  present  occasion,  been  pressed  with  an  argument  which,  though 
I  believe  it  to  be  perfectiy  novel  in  these  courts,  is  certainly  deserving 
of  attention.  If  I  were  to  accede  to  that  argument,  which  was 
founded  on  the  interest  of  the  parties,  I  should  introduce  very  nice 
questions,  which  probably,  whatever  may  be  the  case  elsewhere,  we 
should  have  great  difficulty  in  solving.  I  t*hink  the  expense  of  these 
suits  would  be  very  much  increased,  whilst  littie  or  no  benefit  would 
be  derived,  from  a  consideration  of  admissions  made  so  loosely  as 
these  must  necessarily  be ;  but  I  have,  besides,  some  doubt  in  my 
own  mind  whether  admissions  like  these  would  be  receivable  any 
where  as  evidence  in  an  action  of  tort,  which  is  the  case  with  a  cause 
of  damage.  I  shall  not,  therefore,  on  the  present  occasion,  deviate 
from  the  usual  course.  The  allegation  must  be  reformed  by  striking 
out  all  that  relates  to  the  admissions  of  any  of  the  crew ;  that  whicn 
concerns  the  master  will  remain. 

47* 
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74-8  YicU  c.  112,  s.  16  —  Master's  Wages—  SeUlemenl  of  Account 

current. 

B.  T.,  the  master,  took  a  bill  of  exchan^  from  the  owner  of  a  ship,  in  pajment  of  the  balance 
of  a  debtor  and  creditor  account,  which  included  his  wages  as  master,  as  well  as  other  dis- 
boraements  on  account  of  the  ship  :— 

BUrf,  that  he  was  entitled  to  sue  for  his  wages  under  the  7  &  8  Yict  c  112,  s.  16. 

SemUey  the  7  &  8  Vict  c.  112,  s.  16,  gives  the  master  his  remedj  where  the  owner  of  a  ma- 
jority of  interests  is  bankrupt  or  insolvent. 

Edward  Taylor  became  master  of  the  ship  Simlah  in  December, 
1845,  and  so  continued  till  the  25th  of  July,  1849.  When  he  became 
master,  the  ship  was  held  in  the  following  proportions:  £.  R.  A., 
forty-eight  sixty-fourths;  J.  H.,  sixteen  sixty-fourths.  On  the  20th 
of  July,  1848,  £.  R.  A.  acquired  the  sixteen  sixty-fourths,  and  became 
sole  owner,  and  so  continued  till  the  21st  of  July,  1849,  when  he  trans- 
ferred eight  sixty-fourths  to  C.  F.  T.  £.  R.  A.  engaged  Taylor  as 
master,  and  was  the  managing  owner.  On  the  11th  of  July,  1830,  he 
was  declared  a  bankrupt,  and  on  the  17th  of  January,  1851,  an  action 
was  entered,  on  behalf  of  Taylor,  for  the  balance  of  wages  due  to  him 
as  master,  under  the?  &8  Vict  c.  112.  The  ship  having  been  in  the 
mean  time  sold  at  the  suit  of  other  parties,  and  the  proceeds  brought 
into  the  registry,  an  appearance  was  given  to  the  action,  and  an  act 
on  petition  brought  in  on  behalf  of  the  assignees,  in  which  it  was  al- 
leged that  the  said  Edward  Taylor  made  three  several  voyages  '^  from 
this  country  to  Calcutta  and  elsewhere,  and  back  to  this  country,^' 
between  the  18th  of  December,  1845,  and  the  month  of  August,  1849, 
at  wages  after  the  rate  of  10/.  per  month,  and  at  the  end  of  each  of 
which  several  voyages  he  rendered  a  general  debtor  and  creditor  ac- 
count to  the  said  E.  R.  A.,  in  each  of  such  several  accounts  inserting 
on  the  debtor  side  the  amount  of  his  *<  portage  bill,"  in  which  were 
the  wages  due  to  him  in  respect  of  each  such  separate  voyage,  and 
striking  a  balance  at  the  end  of  what  was  due  to  him  on  the  general 
account,  the  results  being  as  follows :  In  the  first  of  such  bills,  account 
of  wages,  (inserted  on  the  debtor  side,)  148/.  6*.  Sd. ;  general  balance, 
(on  the  same  side,)  131/.  4^.  2d.;  in  the  second  of  such  bills,  amount 
of  wages,  116/.  6^.  8d.;  general  balance.  111/.  2s.  9d.;  in  the  third  of 
such  bills,  amount  of  wages,  167/.  13^.  4d. ;  general  balance,  233/.  14*. 
2d.  That  in  or  previously  to  the  month  of  April,  1850,  the  said 
Edward  Taylor  and  the  said  E.  R.  A.  came  to  a  general  settlement 
of  accounts,  both  in  respect  of  the  said  ship  Simlah  and  of  other 
pecuniary  transactions,  upon  which  general  settlement  there  appeared 
to  be  due  and  owing  from  the  said  E.  R.  A.  to  the  said  Edward  Tay- 
lor a  certain  sum,  in  part  payment  whereof,  on  the  25th  of  April,  the  said 


^  15  Jur.  8G5. 


HIGH  COURT  OF  ADMIRALTY,  1851.  659 

■ -  _ 

The  Simlah. 

Edward  Taylor  drew  two  bills  of  exchange,  payable  at  six  months 
and  eight  months  after  date  respectively,  on  the  said  E.  R.  A.,  the  first 
for  the  sum  of  410/.  2s.  5d,  and  the  other  for  the  sum  of  374/.  75., 
and  which  bills  of  exchange  were  duly  accepted  by  the  said  E.  R.  A. 
That  the  said  E.  R.  A.,  on  the  12th  of  July,  1850,  was  declared  a  bank- 
rupt; and  that  in  his  balance  sheet  he  entered  the  said  Edward  Tay- 
lor as  a  creditor  for,  among  others,  the  two  following  sums :  <'  2dth  of 
April.  Bankrupt's  acceptance,  due  October  28th,  1850,  410/.  2s.  5(L  ; 
ditto,  ditto,  for  374/.  7^.,  due  on  the  28th  December,  1850 ; "  and  the 
latter  of  which  bills  he,  the  said  Edward  Taylor,  has  since  proved 
against  the  estate  of  the  said  bankrupt ;  and  that  Charles  Frederic 
Tibbs,  the  duly-registered  owner  of  eight  sixty-fourth  shares  of  the 
said  ship  or  vessel,  is  neither  bankrupt  nor  insolvent.  These  aver- 
ments were  admitted  in  the  answer ;  but  it  was  there  alleged  that  the 
bill  for  410/.  25.  5d.  was  drawn  upon  and  accepted  by  E.  R.  A.  at  his 
own  request,  and  solely  for  the  balance  due  to  Edward  Taylor  in  re- 
spect of  the  ship  Simlah,  as  master  thereof,  with  interest  thereon  at 
5/L  per  cent  from  the  date  thereof  to  the  day  on  which  the  same  was 
due. 

AddamSj  for  the  assignees.  The  case  was  not  within  the  act,  which 
provided  for  the  recovery  of  wages  only ;  whereas  here  there  was  a 
regular  account,  of  long  standing,  and  regularly  balanced,  between 
the  master  and  part  owner,  and  a  bill  given  for  securing  the  balance ; 
and  the  wages  should  not  have  been  allowed  to  accumulate.  Secondly, 
all  the  owners  were  not  bankrupt ;  and  this  event  was  not  provided 
for  by  the  act,  which  consequently  failed  in  giving  the  court  jurisdiction 
in  the  matter. 

Bayfordy  for  the  master.  As  to  the  second  point,  Tibbs  was  part 
owner  for  only  four  days  of  the  whole  time  in  which  the  wages  were 
earned ;  if  the  court  has  any  difficulty  upon  that  part  of  the  case,  we 
will  give  up  the  four  days.  But  the  bankruptcy  of  a  part  owner  is, in 
fact,  provided  for  by  the  63d  section :  upon  the  bankruptcy  or  insol- 
vency of  such  owner,  the  master  may  sue  for  his  wages,  as  a  mariner 
might  do.  Then  where,  as  in  the  present  case,  a  part  owner  is  bank- 
rupt, the  master  may  recover  part  of  his  wages  due,  in  proportion  to 
the  shares  in  the  ship  held  by  the  bankrupt ;  it  is  a  mere  matter  of 
calculation,  and  the  rights  of  third  persons  are  not  interfered  with, 
particularly  where,  as  in  this  instance,  the  ship  has  been  sold,  and  the 
proceeds  are  here.  As  to  the  first  point,  there  must,  in  all  cases  of  a 
master,  be  a  running  account  with  the  owners.  The  act  would  be  a 
nullity  if  it  were  held  not  to  operate  wherever  there  was  an  account 
between  the  owner  and  his  agent,  the  master;  nor  is  the  taking  a  bill 
a  waiver  of  his  claim.  This  case  is  distinguishable  from  that  of  the 
The  William  Money^  2  Hagg.  136,  where  the  seaman  chose  the  bill ; 
the  master  had  no  choice  in  the  present  instance. 

Dr.  Lushinoton.  This  is  a  proceeding  by  the  master  for  the  re- 
covery of  wages  earned  between  December,  1845,  and  July,  1849,  the 
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owner  of  fifty-six  sixty-fourths  being  a  bankrupt,  having  been  sole 
owner  till  July,  1849,  when  he  assigned  eight  sixty-fourths  to  a  person 
named  Tibbs,  who  is  not  a  bankrupt  It  is  clear  that  the  right  given 
by  the  act  of  Parliament  to  the  master,  against  the  ship,  must  be  to 
the  prejudice  of  other  creditors,  and,  if  the  bankrupt  had  continued 
the  sole  owner,  no  doubt  could  have  been  entertained  as  to  the  juris- 
diction of  this  court  But  the  difficulty  is,  that  there  is  another  part 
owner.  If  I  refuse  to  entertain  the  claim  of  the  master  upon  that 
ground,  I  must  refuse  it  in  every  case  where  the  owner  of  even  one 
sixty-fourth  is  not  bankrupt  or  insolvent  I  think,  therefore,  that  I 
should  be  inclined  to  uphold  the  master's  right  wherever  I  found  the 
owner  or  owiiers  of  a  majority  of  interests  bankrupt  But  I  am  not 
called  upon  now  to  decide  that  point,  for  Tibbs  was  not  an  owner 
during  any  part  of  the  time  when  the  wages  were  earned,  and  I  doubt 
if  any  action  could  be  maintained  against  him  in  respect  of  the  wages. 
This  objection,  consequently,  does  not  arise.  Then  it  is  said  that  the 
master  ought  to  be  barred  by  reason  of  there  having  been  a  settle- 
ment, and  bills  of  exchange  given  in  fulfilment  of  that  settlement 
I  think  that  this  objection  is  premature.  With  respect  to  the  account 
between  the  master  and  owner,  I  am  well  aware  that  difficulties  exist; 
but  I  must  look  to  the  act,  which  says  that  all  the  rights,  privileges, 
and  liens  which  belonged  to  a  seaman  shall  belong  to  the  master.  In 
the  seaman's  case  there  were  generally  deductions  for  slops,  and  other 
small  matters,  and  these  were  not  considered  to  deprive  him  of  his 
right  to  sue  in  this  court ;  and  why  should  the  fact  of  an  account 
current,  when  it  is  obvious  there  can  hardly  be  a  case  of  master's 
wages  without  some  account,  be  held  to  bar  the  master?  How  can 
I  draw  a  line  between  one  account  and  another?  Reluctant  as  I  am 
to  embarrass  myself  with  such  matters,  I  must  submit  to  what  is  im* 
posed  upon  me  by  the  act  I  shall  refer  the  accounts  to  the  registrar, 
to  ascertain  the  amount  of  wages  due,  and  to  report  on  such  special 
circumstances  as  he  may  think  necessary. 
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^ttta%at\vt    €ontt. 

In  the  Groods  of  Hamilton.^ 

Febnuuy  S,  1851. 

RracHce  —  Notice  to  Queeris  Proctor. 

Wbere  the  crown  has  aa  interest,  and  the  qaeen*8  proctor,  on  notice  beinn  given  to  hiai, 
neither  consents  to  nor  opposes  the  grant  prayed,  he  most  be  serred  wuh  a  decree. 

The  deceased  gave  and  bequeathed  all  his  property  of  every  kind 
in  these  words :  ^  That  my  said  wife,  her  heirs,  and  assigns  shall 
receive  all  the  benefit  arising  therefrom,  for  the  purposes  of  her  own 
maintenance,  and  for  the  properly  bringing  up  of  and  educating  all 
the  before-mentioned  children  until  they  shall  have  respectively 
attained  the  age  of  twenty-one  years,  oo  long  as  my  wife  shall 
remain  unmarried,  and  not  be  living  in  adultery,  the  whole  of  ray 
property  shall  be  hers,  for  the  purposes  aforesaid ;  but  should  she  get 
married,  or  be  living  in  adultery,  then  my  executors  shall  be  entitled 
and  empowered  to  cany  out  my  wishes  and  desires  as  to  the  educa^ 
tion  and  bringing  up  of  the  before-named  children ;  and  all  my  prop- 
erty shall  be  divided  among  them,  share  and  share  alike,  by  the  said 
executors,  their  executors  and  administrators  or  assigns,  to  the  best 
of  theur  judgment  and  ability,  when  my  youngest  child  shall  attain 
the  age  of  twenty-one  years.  This  proviso  shall  only  be  acted  upon 
should  my  wife  get  married,  or  be  living  in  adultery,  otherwise  the  prop- 
erty to  be  hers  for  her  natural  life.    I  also  appoint  as  my  executors  my 
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before-named  son,  H.  W.  H.  Spelling,  or,  in  case  of  my  decease  before 
he  attains  his  majority,  hb  next  friend,  together  with  C.  J.  Fox*"  The 
deceased  had  five  children  by  bis  wife,  three  born  before  the  marriage, 
and  two  afterwards,  all  of  whom  he  expressly  described  by  name  and 
date  of  birth  in  his  will,  and  which  contained  this  clause:  ^  Which 
said  three  children,  though  illegitimate,  I  particularly  wish  to  par- 
ticipate equally  with  my  other  children  born  in  lawful  wedlock.''  H. 
W.  H.  Spelling  was  the  eldest  of  the  five  children,  and  a  minor,  and 
C.  J.  Fox,  the  other  executor,  renounced  probate.  H.  W.  H.  Spelling 
elected  his  mother,  the  widow  of  the  testator,  to  be  his  guardian  for 
suits,  and  especially  to  take  upon  herself  letters  of  administraticm 
with  the  will  annexed  of  the  goods,  &c,  of  the  deceased,  whidi 
guardianship  the  mother  accepted.  Notice  of  these  facts  was  given 
in  writing  to  the  queen's  proctor.^ 

Deane  moved  the  court  to  decree  letters  of  administration  with  the 
wiU  annexed  of  the  goods  of  the  testator  to  the  said  Mary  Hamil- 
ton, widow,  limited  until  the  said  minor  shall  attain  his  age  of 
twenty-one  years,  (or  a  general  grant,)  on  her  giving  bond,  with  justi- 
fication of  sureties,  and  exhibiting  an  inventory. 

Sir  H.  F.  Fust.  I  shall  not  make  any  decree  unless  the  crown 
consents ;  you  must  take  out  a  citation  against  the  queen's  proctor. 
^  On  the  10th  of  May,  the  decree  having  been  served  on  the  queen's 
proctor,  who  gave  no  appearance,  the  administration  was  decreed  to 
the  widow,  for  the  use  and  benefit  of  the  minor,  and  until  he  should 
attain  the  age  of  twenly-one  years. 


€on0t0tor8    donrt. 

Knapp  &  others  v.  The  Parishioners  op  St.  Mary,  Willesdbn.* 

April  26,  1851. 

Pew  —  Prescriptive  Right  —  Pleading. 

Where  a  pew  is  held  bj  facnltj  or  preseription,  the  ordinaiy  cannot  interfere. 

Where  parishioners  are  cited  to  show  canse  against  a  faculty,  the  proper  mode  of  pioceedii^ 
ia  their  behalf  is  by  act  on  petition. 

Where  a  prescriptlTe  right  is  relied  on,  the  word  "  prescription  "ehonld  be  osed  in  the 
pleadings. 


1  Qtusre,  a«  to  the  interest  of  the  crown.    It  appears  that  the  nomination  of  guar- 

dians  to  illegitimate  children,  tlioueh  invalid,  is  not  without  use.  in  the  Court  c^ 

Chancery,  as  that  court  appoints  to  the  guardianship  persons  nominated  by  a  putative 

ihther,  without  any  reference  to  the  master.     Ward  v.  St.  Pmd^  2  Bro.  C.  C.  5831 

PeciAaiii  V.  PecWom,  2  Cox,  40.    CRottsris  v.  C»a«eri»,  1  J.  &  W.  106. 
a  15  Jar.  473. 
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Knapp  &  odien  v.  Th^  Partehionen  of  8t  Mary,  WiUesden. 

In  June,  1850,  a  citation  issued  against  the  parishioners  and  in- 
habitants of  the  parish  of  8t  Mary,  Willesden,  In  the  county  of 
Middlesex  and  diocese  of  London,  to  show  cause  why  a  license  or 
faculty,  for  the  purpose  of  repairing  and  re-pewing  the  parish  church 
and  chancel  aforesaid,  should  not  issue,  according  to  certain  plans 
and  specifications  brought  into  the  registry.  The  cause  was  pro- 
moted by  the  Rev.  Dr.  Knapp,  the  vicar,  and  the  church-wardens  of 
the  said  parish.  The  Rev.  Dr.  Knapp,  having  died  since  the  insti* 
tution  of  the  proceedings,  they  were  adopted  by  the  present  vicar. 
In  answer  to  the  citation,  Mr.  Joseph  Nicoll,  one  of  the  parishioners, 
appeared  and  gave  in  an  act  on  petition,  in  which  he  alleged,  that,  in 
1819,  he  became  possessed  of  a  certain  mansion-house  and  lands, 
called  ^  Neasdon  House,"  in  the  said  parish,  and  that  he,  his  lessees, 
or  under  tenants,  had  ever  since  occupied  the  said  house,  and  enjoyed 
the  use  of  a  certain  pew  in  the  church  as  appurtenant  thereto,  and 
which  stood  separate  and  apart  from  the  other  pews,  and  adjoined 
the  chancel,  &c. ;  that  the  mansion-house  and  appurtenances  were 
formerly  the  property  of  Sir  William  Roberts,  and  that,  in  the  year 
1743,  the  same  came  into  the  possession  of  the  ancestors  of  Mr. 
Nicoll,  who,  or  their  lessees,  &c.,  had  ever  since  used  and  occupied 
the  said  pew,  which  had  beyond  memory  been  reputed  and  consid- 
ered to  be  annexed  and  appurtenant  to  the  said  mansion-house ;  that, 
previously  to  1582,  the  said  pew  had  been  enjoyed  and  used  by 
jQdmund  Roberts,  Esq.,  of  Neasdon,  who  died  in  that  year,  and  thalT 
he  was  an  ancestor  of  the  said  Sir  William  Roberts ;  that  on  a 
monumental  tablet,  dedicated  to  the  memory  of  Edmund  Roberts, 
he  is  described  as  of  Neasdon  aforesaid,  and  that  his  hereditary 
armorial  bearings  were  engraved  on  the  said  tablet,  and  the  same 
were  also  carved  on  the  pew  in  question,  and  were  likewise  carved 
in  a  part  of  the  mansion-house,  and  remained  there  until  within  the 
last  ten  years ;  that  the  pew  had  been  in  the  occupation  of  several 
descendants  of  Edmund  Roberts,  from  1582  to  1743 ;  that  Mr.  Nicoll 
had,  from  time  to  time,  since  he  had  been  the  owner  and  occupier  of 
the  said  mansion-house,  caused  the  pew  to  be  repaired  at  his  own 
cost,  and  especially  in  1820 ;  in  1840,  he  caused  a  new  seat  to  be 
fixed,  and  at  various  times  had  the  lock  repaired ;  that  the  pews  and 
sittings  of  the  church  had,  within  the  memory  of  divers  parishioners, 
been  repaired,  altered,  and  re-arranged,  but-  the  said  pew  had  been 
left  undisturbed  and  in  its  original  state ;  that,  on  the  death  of  Mr. 
NicoU's  uncle,  an  achievement  had  been  placed  on^he  pillar  within 
the  pew,  without  any  demand  for  fees  on  the  part  of  the  vicar  and 
church-wardens ;  that  the  pew  was  not  of  a  height  to  intercept  the 
view  of  the  pulpit  or  reading  desk  from  any  of  the  parishioners  who 
might  be  seated  either  in  the  nave  or  chancel,  and  would  not  inter- 
fere with  the  intended  re-pewing  of  the  church  ;  that,  notwithstanding 
the  premises,  Mr.  Nicoll  had  offered  to  renovate  the  pew,  and  to  treat 
with  the  vicar  and  church-wardens  for  the  purpose  of  carrying  into 
effect  the  objects  in  view,  subject  only  to  the  conditions  that  no 
alteration  should  be  made  in  the  size  or  situation  of  the  said  pew; 
but  they  declined  to  treat  with  him,  subject  to  the  said  conditions. 
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The  act  on  petition  concluded  by  praying  that  the  court  would  not 
grant  the  faculty  without  a  special  proviso  inserted  therein;  that 
nothing  containea  in  the  said  faculty  should  authorize  the  vicar  and 
church-wardens  to  remove  or  alter  the  pew  appurtenant  to  the  said 
mansion-house,  or  to  molest  the  said  Joseph  Nicoll  and  his  snccessois, 
&C.,  being  the  occupiers  of  the  said  house,  in  the  peaceable  and  un* 
^disturbed  enjoyment  and  use  of  the  said  pew.  The  answer,  on 
behalf  of  the  vicar  and  church-wardens,  alleged  the  dilapidated  con- 
dition and  insufficient  accommodation  of  the  pews  in  the  said  church, 
and  that  the  plans  and  specifications  for  the  alterations  had  been 
submitted  to  the  dean  and  chapter  of  St  PauFs,  the  patrons  of  the 
living,  and  the  impropriators  of  the  chancel,  and  they  had  given  their 
consent ;  that  they  had  also  been  approved  of  by  the  Bishop  of  Lon- 
don ;  that,  according  to  the  present  arrangement  of  pews  and  sittings, 
there  was  only  accommodation  for  three  hundred  and  thirty-two 
persons,  of  which  only  fifty-nine  were  free  seats,  but  that  in  the  plan 
proposed  there  would  be  accommodation  for  four  hundred  and 
twenty-seven,  and  there  would  be  one  hundred  and  thirty-seven  free 
sittings.  The  answer  then  admitted  that  Mr.  Nicgll  became  pos- 
sessed of  the  mansion-house  and  appurtenances  in  1819,  and  that,  in 
1743,  they  came  into  the  possession  of  his  ancestors,  but  by  purchase 
only ;  that  the  said  pew  bad  been  used  and  occupied  by  Nicoll  ever 
since  he  had  been  the  occupier  of  the  said  mansion-house,  as  it  had 
been  by  his  ancestors  and  the  family  of  Sir  William  Roherts,  bat 
denied  that  the  said  pew  was,  by  prescription  or  faculty,  in  any  way 
appurtenant  to  the  said  mansion-house,  or  that  Nicoll  had  repaired  it; 
that  the  consent  of  the  lord  bishop  of  this  diocese  to  the  proposed  re- 
pewing  of  the  church  was  given  on  the  express  condition  that  the 
regulations  of  the  Church  Building  Society,  in  respect  of  the  shape 
of  the  pews,  should  be  observed,  neither  of  which  conditions  could  be 
fulfilled  if  the  said  pew  was  left  in  precisely  its  present  state ;  that 
KicoU  had  been  ofiered  the  use  and  enjoyment  ol  a  new  pew,  to  be 
•erected  in  the  situation  of  that  in  question,  and  the  largest  in  the 
•church,  and  to  contain  accommodation  for  at  least  eight  persons,  but 
that  he  refused  such  offer,  and  would  not  allow  the  said  pew  to  be 
in  any  way  interfered  with. 

Twiss^  {Bayfordj  who  was  with  him,  was  absent,)  on  behalf  of  Mr. 
Nicoll,  contended  that  there  was  a  prescriptive  right  to  the  pew  in 
question ;  and  although  no  faculty  could  be  produced,  yet,  after  so 
lone  an  occupancy,  the  court  would  infer  it,  especially  as  there  was 
evidence  to  show  that  the  owner* of  the  mansion-house  had  always 
possessed  the  pew.  Again  :  there  was  evidence  showing  the  repairs 
of  the  pew  by  Nicoll  and  his  predecessors  —  acts  which  were  incon- 
sistent with  any  supposition,  except  that  it  was  appurtenant  to  Neas- 
don  House.  PeUman  v.  Bridger^  1  Phillim.  316.  The  court,  therefore, 
in  directing  the  faculty  now  asked  for  to  issue,  was  bound  to  reserve 
to  Nicoll  his  legal  right  to  the  pew. 

Addams^  for  the  vicar  and  church-wardens,  stated  that  the  proposed 
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alterations  were  not  to  be  effected  at  the  expense  of  the  parish.  The 
re-pewing  of  the  body  of  the  charch  was  to  be  paid  for  by  voluntary 
contributions,  assisted  by  a  grant  from  the  Church  Building  Society, 
and  the- re-pewing  of  the  chancel  was  to  be  done  at  the  charge  of  the 
dean  and  chapter  of  St.  Paul's.  Mr.  Nicoll  was  the  only  party  op- 
posing the  issuing  of  the  faculty;  and  if  his  pew  was  retained  in  its 
present  form,  it  would  totally  derange  the  whole  plan,  and  prevent 
the  laudable  scheme  from  being  carried  out.  Mr.  Nicoll  was  bound 
to  set  up  his  right  and  prove  it,  but  he  had  failed  so  to  do.  Instead 
of  proceeding  by  act  on  petition,  the  form  ought  to  have  been  by 
plea  and  proof,  when  direct  evidence  would  have  been  afforded  that  the 
repairs  were  trifling,  and  that  on  the  occasion  relied  on,  when  the  rest 
of  the  pews  were  repaired,  with  the  exception  of  Nicoll's  pew,  Nicoll 
was  himself  church-warden,  and  had,  for  the  express  purpose  of  set- 
ting up  a  claim  to  this  pew,  given  directions  that  it  should  not  be 
repair^  with  the  rest  of  the  church.  The  claim  was  made  out 
neither  by  faculty,  prescription,  or  the  indirect  proof  of  repairs. 

Dr.  LusHiNGTON.  The  plans  for  re-pewing  this  church  have  been 
submitted  to,  and  appoved  by,  the  bishop  of  the  diocese,  and  by  the 
patrons  of  the  living ;  the  expenses  are  to  be  defrayed  by  voluntary 
subscription,  and  great  increased  accommodation  will  be  afibrded  to 
the  parishioners.  These  are  reasons  exceedingly  strong  to  incline  the 
court  to  grant  the  faculty,  and  to  declare  its  opinion  at  once,  that  a 
faculty  so  much  for  the  benefit  of  the  parishioners  should  issue  ;  but 
the  court  must  take  care,  in  all  these  proceedings,  that  it  does  not 
exceed  its  authority,  well  observing  where  *no  legal  rights  or  objec- 
tions interpose,  and  where  such  rights  and  objections  do  interpose. 
If  I  were  to  gmnt  this  faculty,  and  then  it  should  turn  out  that  there 
was  a  prescriptive  right,  the  faculty  would  be  of  no  use,  it  would  be 
void,  and  Mr.  Nicoll  would  have  a  full  right  to  call  upon  the  parish- 
ioners to  reinstate  his  pew,  as  occurred  in  the  case  in  Fortescue. 
Therefore  I  must  consider,  not  what  I  would  wish  to  do,  or  what  I 
mrght  think  a  benefit  to  the  parishioners,  but  what  the  law  will  allow. 
In  opposition  to  the  issuing  of  this  faculty,  Nicoll  alleges  himself  to 
be  in  possession  of  a  pew ;  and  if  this  is  sufficiently  alleged  and  proved 
to  be  by  prescription,  I  have  no  discretion  or  course  but  to  grant  his 
prayer.  If  the  pew  be  held  by  prescription  or  by  faculty,  I  cannot 
touch  it  But  it  is  said  he  should  have  proceeded,  not  by  act  on 
petition,  but  by  plea  and  proof.  I  know  no  authority  for  that  objec- 
tion ;  on  the  contrary,  I  believe  the  ordinary  course,  where  the  parish- 
ioners are  cited,  is  by  act  on  petition,  and  I  see  no  reason  or  principle 
why  they  should  proceed  by  plea  and  proof.  I  cannot,  therefore, 
dismiss  Mr.  Nicoll  because  he  has  conducted  his  case  in  the  manner  in 
which  it  is  now  brought  before  the  court.  Secondly,  has  he  sufficient- 
ly stated  his  prescriptive  right  ?  The  word  "  prescriptive ''  is  not 
used.  As  a  general  rule,  it  is  inconvenient  not  to  use  the  right  legal 
word.  A  pew  may  be  held  by  prescription,  which  presumes  a  faculty ; 
or  by  a  faculty,  which  may  be  produced ;  but  when  it  is  intended  that 
VOL.  V.  48 
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it  is  held  by  prescriptioii,  I  do  not  see  why  the  word  shoald  not  be 
used.  It  is  brue,  to  a  certain  extent,  that  this  court  cannot  try  the 
question  of  prescription,  yet  it  has  jurisdiction  till  prohibited  propter 
defectum  triationis  ;  there  is  no  inherent  defect,  and  the  court  has  ju- 
risdiction over  the  subject  matter.  In  point  of  fact,  however,  is  the 
title  by  prescription  sufficiently  set  up  ?  A  pew  may  be  said  to  be 
held  by  prescription  where  it  has  been  enjoyed  for  many  years  con- 
stantly; and  the  first  evidence  in  support  of  that  title  is  use  and 
occupation ;  the  next  evidence,  which,  however,  is  not  indispensably 
necessary,  but  desirable,  is  the  fact  of  the  pew  having  been  re- 
paired ;  and  it  would  be  conclusive  evidence  against  the  claim  if  the 
parish  had  at  any  time  repaired  the  pew,  or  in  favor  of  the  claim 
if,  when  the  parish  repaired  the  other  pews,  the  particular  pew  was 
excepted. 

[Dr.  Lushington  then  referred  at  length  to  the  proceedings  set  forth 
in  the  pleadings  above.] 

The  answer  admits,  as  to  the  first  point,  the  occupation  of  this 
pew  as  appurtenant  to  Nea^don  House  for  one  hundred  and  fifty  or 
two  hundred  years ;  after  that  it  is  superfluous  to  look  at  the  evidence ; 
the  fact  of  possession  is  admitted.  But  it  is  averred  that  the  man- 
sion-house came  to  the  present  family  by  purchase  only.  I  do  not 
think  that  material,  for  the  pew  would  go  with  the  house,  to  which  it 
is  appurtenant,  whether  the  property  passed  by  purchase  or  by  descent 
The  evidence  sufficiently  establishes*the  fact  of  repairs,  though  the  re- 
pairs were  slight ;  and  the  ingenious  attempt,  in  argument,  to  take  off 
the  effect  of  the  pew  having  been  excepted  from  the  parish  repairs  on  a 
former  occasion,  can  have  no  weight  as  the  case  now  stands.  I  think 
the  prescriptive  right  is  made  out,  and  that  I  ought  not  to  interfere 
with  it.  I  candidly  confess  that  I  would  have  rejected  Mr.  NicoU's 
prayer  if  I  could,  but  I  am  bound  to  pronounce  for  it. 

Twiss  asked  for  costs. 

Dr.  Lushington.  I  hope  you  will  not  ask  for  costs.  The  question 
should  not  be  settled ;  but  if  you  press  for  them,  I  must,  upon  prin- 
ciple, give  them. 

The  costs  were  pressed  for  and  given. 
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Bbown  v.  Brown.* 

August  1, 1850. 

Matrimonial  SuU  —  Guardian  —  Wife  —  Costs. 

The  guardian  of  a  minor,  a  married  woman,  in  a  matrimonial  suit,  is  bound  to  exercise  duo 
caution  before  instituting  proceedings  a^inst  the  husband,  and  is  not  exempt  from  liabil- 
ity to  condemnation  in  costs  if  the  suit  proves  a  mere  fishing  suit.  But  the  wife,  on 
coming  of  age  and  adopting  such  suit,  will  not  be  condemned  in  the  costs  incurred 
by  her. 

This  was  a  cause  of  divorce  by  reason  of  adultery,  promoted  by 
the  wife  against  the  husband.  The  citation  issued  and  was  served 
on  the  husband  on  the  23d  August,  1848.  On  the  6th  September  a 
proxy  was  exhibited  under  the  hand  and  seal  of  the  wife,  and  an  ap- 
pearance given  for  the  husband,  and  the  proctor  for  the  wife  was 
assigned  to  libel  on  the  4th  October,  on  which  day  the  assignation 
was  continued  at  his  petition.  On  the  10th  November,  it  having 
been  ascertained  that  the  wife  was  a  minor,  her  proctor  exhibited  a 
proxy  under  her  hand  and  seal,  with  a  proxy  of  acceptation  of  guar- 
dianship for  suits  of  William  Puddephatt,  the  lawful  uncle  and  next 
of  kin  of  the  wife,  and  an  act  Of  court  sped  thereon,  and  appeared  for 
the .  said  William  Puddephatt,  and  exhibited  a  proxy  under  his  hand 
and  seal.  The  libel  was  brought  in  on  the  8th  December,  and  ad- 
mitted, after  opposition  and  reformation,  on  the  28th,  when  the  marriage 
was  confessed,  and  a  negative  issue  given.  Additional  articles  v^ere 
brought  in  and  admitted  on  the  30th  January,  and  further  additional 
arficles,  after  opposition,  were  admitted  on  the  24th  February.  On  the 
8th  June  the  husband  persotially  appeared,  and  gave  in  his  answers  to 
the  libel,  and  additional  and  further  additional  articles,  and,  without 
revoking  the  appointment  of  his  proctor,  personally  gave  in  an  allega- 
tion subscribed  by  him,  and  this  allegation  was  admitted,  after  reior- 
mation,  on  the  27th  June.  On  the  5th  September  the  answers  of  the 
guardian  were  brought  in;  and  on  the  29th  November,  publication 
not  having  passed,  the  proctor  for  the  husband  brought  in  additional 
articles,  excepting  to  the  character  of  one  of  the  witnesses  examined 
on  the  further  additional  articles ;  and  this  allegation  was  admitted, 
after  opposition,  on  the  19th  December.  On  the  28th  January,  1850, 
an  allegation,  setting  up  a  case  of  conspiracy  and  tampering  with 
witnesses  against  the  husband,  his  attorney,  and  others,  was  admitted 
after  reformation.     Witnesses  were  examined  on  these  pleadings  at 

freat  length.  Publication  passed  on  the  28th  May.  On  the  7th 
une  the  proctor  for  the  guardian,  and  who  had  appeared  originally 
for  the  wife,  alleged  her  to  have  attained  the  age  of  twenty-one  years, 
and  exhibited  a  proxy  under  her  hand  and  seal ;  and  on  the  15th 
June  the  cause  was  concluded  and  assigned  for  informations  and 

1  14  Jur.  768. 
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sentence,  and  came  on  for  hearing  on  the  13th  July,  when,  at  the 
opening,  — 

Sir  John  Dodson^  Q.  A.,  (Harding'  with  him,)  for  the  wife,  admitted 
that  the  evidence  would  not  entitle  him  to  a  sentence. 

Haggard  (Jenner  with  him)  asked  for  costs  on  behalf  of  the  hus- 
band ;  and  the  question  of  costs,  as  against  the  guardian  and  wife, 
stood  over  till  the  1st  August,  when 

Haggard  and  Tenner^  for  the  husband,  argued  that  the  dates  of  the 
citation  and  other  proceedings  in  the  cause  showed  that  the  case  was 
from  the  bcgiftning  without  any  foundation  ;  that  the  charges,  made 
separately  and  at  different  times,  and  supported  by  perjury,  had  so 
broken  down,  that  not  even  a  case  for  argument  was  made,  as  the 
counsel  on  the  other  side  had  been  obliged  to  abandon  it;  that,  as 
respects  the  guardian,  the  court  would  condemn  him  in  costs,  in  the 
same  way  as  a  court  of  equity  would  condemn  a  next  friend,  or  the 
Prerogative  Court  a  guardian.  No  distinction  favorable  to  the  guar- 
dian could  be  drawn  from  the  suit  being  a  matrimonial  suit,  since  it 
was  for  the  interest  of  the  public  that  individuals  should  not  lend 
their  names  to  a  fraud  upon  a  court  of  justice,  and  if  they  did  so, 
they  must  suffer  for  their  want  of  caution,  their  negligence,  or  the 
impropriety  of  their  conduct.  Fox  v.  SuwerkrosSy  1  Beav.  583.  Green 
v.  Proctor,  1  Hagg.  337.  Whitaker  v.  Marlar^  1  Cox,  285.  In  regard 
to  the  wife,  admitting  that  she  is  generally  privileged  as  to  cosfs,  that 
privilege  ceases  when  she  is  possessed  of  separate  property ;  she  then 
stajids  upon  the  common  footing  of  any  other  litigant  party,  and  her 
estate  is  as  subject  to  costs  as  it  is  to  any  other  liability.  Wcsimeaih  v. 
Westmeathj  2  Hagg.  Suppl.  133.  jyAquilar  v.  jyAqtiilar,  1  Hagg. 
788.  Murray  v.  Barlee,  3  Mv.  &  K.  209.  •  Owens  v.  Dickenson^  1  &. 
&  Ph.  48.  Reference  was  also  made  to  Stuart  v.  Kirkwall^  3  Mad. 
387 ;  Barton  v.  Briscoe^  Jac.  603. 

Sir  John  Dodson^  Q.  A-,  and  Harding^  contra.  No  case  has  been 
cited  in  which  the  guardian  of  a  minor,  she  being  a  wife,  has  been 
condemned  in  costs;  and  the  court  would  be  very  slow  in  laying 
down  as  a  principle,  that  persons  are  not  to  lend  their  names  as 
guardians  till  they  have  ascertained  the  facts  and  the  justice  of  the 
case,  under  the  penalty  of  costs.  In  cases  of  this  description  it  is 
notorious  that  the  result  cannot  be  ascertained  till  the  very  end  of 
the  case.  Here  there  was  every  presumption  against  the  character 
of  the  husband,  and  every  inducement  on  the  part  of  the  friends  of 
the  wife  arising  from  the  history  of  the  marriage. 

[Dr,  Lushington.  Have  you  any  evidence  to  show  when  informa- 
tion of  the  facts  upon  which  the  pleadings  are  founded  was  first 
given  ?] 

No,  we  have  not;  but  we  rely  upon  this,  that  the  conduct  of  the 
husband  threw  these  proceedings  upon  the  friends  of  the  wife  as  a 
duty,  and,  in  the  absence  of  all  authority,  they  are  not  to  be  pun- 
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ished  because  they  have  been  deceived  and  misled  by  their  witnesses. 
The  case  of  the  wife  is  still  stronger ;  the  authorities  cited  on  the 
other  side  are  all  wide  of  the  point ;  no  one  ever  doubted  as  to  the 
liability,  in  certain  cases,  of  a  wife's  separate  property,  but  that  prin- 
ciple will  not  make  her  property  liable  for  costs  incurred  in  a  matri- 
monial suit  She  might  have  had  her  costs  taxed  de  die  in  diem;  and, 
indeed,  the  very  case  of  Westmeath  v.  Westmeath  is  full  to  the  point, 
that  a  wife,  though  having  separate  property,  is  not  to  be  condemned 
in  costs. 

Dr.  Lushington.  It  is  not  likely  that  the  court  will  pronounce 
any  decree  either  as  a  matter  of  favor  or  disfavor  to  any  body ;  what 
I  shall  seek  to  do  will  be  that  which  the  law  directs  me  to  do  under 
the  circumstances  of  this  case.  I  regret  to  think  that  a  question  of 
this  difficulty,  and  of  this  importance  in  point  of  amount  —  for  such 
it  must  be,  looking  at  the  proceedings  in  this  cause  —  has  come  on 
by  way  of  motion.  I  regret  that  the  parties,  against  whom  the  prayer 
was  that  tb^y  should  be  condemned  in  costs,  have  not  sought  to  be 
heard  in  a  formal  way  by  act  on  petition,  and  have  not  produced  evi- 
dence, if  they  had  any  evidence,  to  substantiate  the  defence  against 
that  demand. 

But  as  that  has  not  been  done,  and  as  no  doubt  the  counsel  for  Mr. 
Puddephatt  would  have  caused  it  to  be  done  if  they  had  been  armed 
with  any  information  which  they  thought  of  importance  to  the  case  of 
their  client,  the  court  is  under  the  necessity  of  considering  the  case  upon 
the  information  which  now  stands  before  it ;  that  is  to  say,  upon  the 
proceedings  which  have  been  had,  the  pleadings  and  the  other  docu- 
ments in  the  cause,  and  the  evidence  which  has  been  taken,  and  which 
has  been  referred  to.  The  application  is  twofold.  The  application  is 
to  condemn  Mr.  Puddephatt  in  the  costs  up  to  the  7th  June,  the  period 
at  which  Mrs.  Brown,  having  obtained  her  majority,  came  forward,  and 
became  the  principal  party  in  the  suit.  It  appears,  thatnn  the  month 
of  August,  1848,  the  suit  was  originally  instituted  in  the  name  of  Mrs. 
Brown,  as  I  conceive  by  some  misapprehension,  because  it  turns  out 
that  she  was  at  that  period  a  minor,  and  of  course  she  could  not  insti- 
tute the  suit.  However,  in  the  month  of  November  following,  Mr. 
Puddephatt,  being  appointed  by  her  as  her  guardian,  accepts  the  guar- 
dianship, becomes  her  next  friend,  and  follows  up  this  suit  to  the 
extremity  to  which  it  was  finally  brought.  In  the  course  of  these 
proceedings,  the  charge  of  -adultery  in  the  libel,  in  the  first  instance, 
was  laid  as  with  a  person  of  the  name  of  Williams,  and  another  of 
the  name  of  Hanney,  and  that  adultery  was  charged  to  have  taken  place 
.  during  the  period  of  Mr.  Brown's  imprisonment  in  the  queen's  prison, 
that  id,  between  the  27th  July,  1847,  and  the  2d  March,  1848,  a  period  of 
some  nine  or  ten  months  antecedent  to  the  time  when  the  suit  was 
brought.  On  the  libel,  adultery  having  been  so  charged,  there  were 
produced,  to  substantiate  that  charge,  in  the  first  instance,  seven  wit- 
nesses ;  and  those  witnesses,  who  went  to  establish  the  adultery,  were 
confined  to  persons  of  the  name  of  Jane  Thompson,  Anne  Gordon, 
Esther  Piatt,  and  also  a  man  passing  by  the  name  of  Giles  Hall.     An 
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allegation  was  then  given  in,  and  upon  that  allegation  several  witnesses 
were  examined,  the  allegation  charging  that  the  witnesses  on  the  libel 
were  suborned  and  conspiring  witnesses ;  and  when  the  whole  of  the  evi- 
dence was  taken,  and  the  case  came  to  be  brought  under  the  considera* 
tion  of  the  court,  her  majesty's  advocate,  counsel  on  behalf  of  Mrs. 
Brown,  the  party  promoting  the  cause,  did,  as  I  think,  and  as  I  have  said 
before,  in  the  exercise  of  a  very  wise  discretion,  abandon  the  case.  He 
found  himself  under  the  necessity  of  admitting  that  the  charge  could  not 
be  supported  by  the  testimony  on  which  alone  he  could  rely.  That  tes- 
timony unquestionably  was  of  a  nature  in  itself  by  no  means  credible, 
Guid  the  conduct  of  the  witnesses  was  proved  to  have  been  so  tainted 
during  the  progress  of  the  cause,  that  no  court  and  no  judge  could 
rationally  place  the  slightest  reliance  upon  it 

The  court,  then,  is  of  opinion,  as  of  course  it  must  have  been  when 
it  pronounced  sentence  against  the  party  promoting  the  suit,  that  the 
case  has  wholly  and  totally  failed.  It  is  under  these  circumstances  that 
Mr.  Brown,  the  defendant  in  the  cause,  comes  forward  and  prays  to 
have  his  costs.  The  prayer  is,  as  J  have  said,  twofold  —  against  Mr. 
Puddephatt,  the  guardian,  during  the  period  that  he  was  the  principal 
party  in  the  cause,  and  after  that  time  against  Mrs.  Brown,  his  own 
wife,  the  party  then  becoming  principal  in  the  cause.  I  am  of  opin- 
ion that  these  two  questions  are  very  distinct  the  one  from  the  other, 
and  I  am  not  to  be  governed  precisely  by  the  same  principles  in  dis- 
posing of  them.  The  first  question,  as  relates  to  Mr.  Puddephatt,  is 
a  question  of  principle ;  the  next  is  a  question  of  fact.  The  question 
of  principle  is  this,  whether  under  all  the  circumstances  which  have 
existed,  or  can  reasonably  be  supposed  to  exist,  a  next  friend  of  a 
minor  wife,  who  comes  forward  to  institute  a  suit  for  adultery  against 
a  husband,  is  to  be  exempted  from  all  liability  as  to  costs.  If,  in  con- 
sequence of  the  tie  which  binds  husband  and  wife  —  if,  in  consequence 
of  the  extension  of  that  tie  to  the  guardian  of  a  wife  who  is  a  minor, 
the  same  principles  are  to  be  applicable  which  are  generally  applied  to 
matrimonial  costs,  then  unquestionably  Mr.  Puddephatt  is  entitled  to 
be  dismissed  without  payment  of  costs.  But  it  appears  to  me  that  I 
should  be  extending  the  principle  not  only  beyond  what  it  has  ever 
been  carried  in  this  or  other  courts,  but  against  all  rules  of  justice, 
against  all  security  to  husbands,  if  I  were  to  say  that  in  all  circum- 
stances a  guardian  coming  here  may,  without  just  ground  and  reck- 
lessly, institute  a  suit  against  a  husband,  and  compel  him  in  every 
case  to  pay  the  expenses  of  the  suit  as  relates  to  himself.  Certainly, 
when  a  person  takes  upon  himself  the  office  of  guardian,  and  when 
he  undertakes  to  come  and  conduct  a  suit  here,  he  is  bound  to  exer- 
cise a  certain  degree  of  caution,  not  merely  on  account  of  the  interest 
he  undertakes  to  protect,  but  also  on  account  of  doing  justice  to  the 
individual  against  whom  the  suit  is  instituted.  There  is  no  question, 
that  in  a  testamentary  suit,  and  which  in  one  respect  does  not  differ 
from  this  — though  I  will  touch  presentiy  on  the  manner  or  reason 
how  the  case  stands  between  husband  and  wife — the  guardian  com- 
ing on  the  part  of  a  minor,  and  vexatiously  instituting  a  suit,  and  vex- 
atiously  conducting  a  suit,  would  be  liable  to  costs,  and  properly  and 
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fitly  so.  But  that  proves  only  this,  generally  speaking,  a  guardian 
may  be  accountable  for  the  coats  of  a  minor,  whether  plaintiff  or 
defendant,  with  respect  to  special  circumstances.  It  is  for  the  prin- 
<uple  only  that  the  case  of  Ghreen  v.  Proctor  was  cited,  and  that  princi- 
ple I  believe  to  be  undoubted  in  these  courts,  namely,  that  a  guardian  is 
not  relieved  absolutely  and  altogether  from  liability  to  costs.  If  this  be 
so,  the  next  question  that  arises  is,  whether,  under  the  peculiar  circum- 
Btanbes  of  this  peculiar  case,  Mr.  Puddephatt,not  being  able  to  claim  an 
exemption,  as  it  were,  in  the  way  of  bar  of  the  application,  is  enabled 
to  state  to  the  court  sufficient  reasons  for  the  institution  of  this  cause, 
Buch  as  would  bring  the  court  to  this  conclusion,  that  it  was  not  only 
for  the  interest  of  the  minor,  but  that  there  were  public  grounds  for 
the  commencement  of  the  suit.  Much  has  been  said  as  to  the  con- 
duct of  Mr.  Brown  himself,  as  to  his  proceedings  with  relation  to  this 
most  unfortunate  connection ;  that  he  had  originally  been  guilty,  as 
he  certainly  was,  of  contempt  of  the  court  of  chancery ;  and  it  has 
been  thought  right  to  use  the  strong  terms,  that  he  has  been  guilty  of 
entrapping,  by  false  swearing,  a  minor  into  a  marriage  with  him,  and 
for  the  purpose  of  that  marriage  making  a  false  statement,  and  has 
been  punished  in  consequence  of  an  indictment  preferred  againsj; 
him ;  and  that  the  friends  of  the  wife,  seeing  how  calamitous  the  con- 
nection was  likely  to  prove,  attempted  to  carry  a  bill  through  Parlia^ 
ment  for  annulling  the  marriage.  I  will  add  to  that,  for  it  is  a  circum- 
stance of  weight  in  the  cause,  that  no  cohabitation  appears  to  have 
taken  place  in  the  cause.  I  am  perfectly  satisfied  in  my  own  mind  that 
there  was  every  rational  inducement  to  bring  a  suit  of  this  character, 
provided  there  was  any  ground  for  so  bringing  it.  I  am  inclined  to 
go  the  whole  length  of  saying  that  if  it  could  be  proved  that  there 
was  any  thing  like  a  probability  of  carrying  the  suit  through  to  a  suc*> 
cessful  termination,  the  parties  were  most  perfectly  justified  in  the 
steps  they  took.  I  am  inclined  to  add  to  that,  that  the  court  would 
not  scrutinize  with  too  nice  an  eye  the  circumstances  where  the 
grounds  for  proceeding  might  be  so  peculiar  as  they  are  here. 

But,  on  the  other  hand,  if  I  should  be  convinced,  from  a  considera^ 
tion  of  this  evidence,  that  really  and  truly  this  was  a  mere  fishing  suit; 
that  at  the  period  when  the  citation  was  taken  out  there  were  nothing 
like  credible  facts  that  had  reached  the  knowledge  of  the  parties ;  and 
if  the  process  of  this  court  has  been  used  for  the  mere  purpose  of 
stopping  a  return  to  cohabitation,  which  I  am  bound  to  say  would  be 
an  abuse  of  the  process  of  any  matrimonial  court  whatever;  if  after- 
wards a  search  was  to  be  made,  not  merely  for  witnesses,  but  for  the 
grounds  of  the  charge  itself;  then  I  am  not  prepared  to  say,  that 
whatever  may  have  been  the  motives  which  induced  him,  or  however 
urgent  may  have  been  the  causes  which  persuaded  him,  to  institute  a 
suit  of  this  description,  he  cannot  be  exempted  from  liability  to  relieve 
others  from  the  consequences,  if  he  has  instituted  the  suit  in  the  man- 
ner in  which  I  have  at  present  suggested.  Therefore  it  is,  in  my  opin- 
ion, of  the  very  last  importance  to  this  case,  and  to  the  decision  of 
this  point,  to  know  whether  there  was  or  was  not  probable  ground,  in 
the  month  of  August,  1848,  for  the  institution  of  this  suit.     It  is  said 
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this  is  a  strong  demand  to  make ;  but  is  it  not  a  strong  demand  to 
make  when  the  parties  cohabit?  Yet  it  must  be  admitted  that  it  is 
made  in  every  one  of  these  suits.  It  must  be  stated  at  what  period 
the  information  came  to  the  party  as  a  reason  why  cohabitation  ceased, 
and  a  fortiori  in  a  case  of  this  description,  where  all  depends  on  the 
fact  of  adultery  coming  to  their  knowledge.  It  is  a  case  in  which 
this  fact  might  have  been  stated.  I  would  have  given  the  party  time 
for  stating  it  if  I  had  been  applied  to ;  I  will  give  him  the  opportunity 
of  stating  it  now,  if  the  counsel  for  Mr.  Puddephatt  are  ot  opinion 
that  they  can  substantiate  by  evidence  that  there  was  good  ground 
for  instituting  this  suit,  and  I  will  give  them  this  opportunity  by  hear- 
ing them  on  act  on  petition.  I  will  say  why,  because  it  will  be  in 
analogy  to  all  other  proceedings.  For  instance,  in  the  oourt  of  chan- 
cery there  is  a  reference  to  ascertain  whether  a  suit  has  been  properly 
brought  Here  no  reference  has  taken  place,  and  I  am  left  to  find 
out  the  fact  from  evidence  taken  alio  intuitu.  I  did  put  it  to  her 
majesty's  advocate  whether  there  was  sufficient  to  establish  to  my  sat- 
isfaction that  there  were  good  grounds  for  the  suit ;  and  the  answer 
was  in  the  negative.  So  far  as  the  evidence  goes  —  and  I  am  bound 
to  state  the  evidence  upon  this,  though  the  adultery  is  charged  be- 
tween June,  1847,  and  March,  1848  —  so  far  as  the  evidence  goes, 
it  does  not  appear  that  evidence  of  any  sort  or  kind  was  obtained 
till  long  after  the  citation  was  issued.  I  see  none,  whether  it  relates 
to  Hanney  or  Thompson.  The  Hanney  history  is  shortly  this ;  one 
of  the  witnesses,  among  the  rest  of  the  scum  examined,  is  a  person 
of  the  name  of  Greatwood ;  he  actually  invents  the  adultery,  and 
attempts  to  get  it  established,  and,  failing,  turns  round  and  states  his 
own  iniquities.  That  is  not  till  long  after  the  libel  ought  to  have  been 
framed.  If  I  am  in  error,  it  has  been  in  the  power  of  the  party  to 
show  me  the  error,  and  I  am  ready  to  hear  him.  In  truth  and  in  fact, 
I  believe  the  citation  was  taken  out,  believing  it  according  to  the  evi- 
dence, and  nothing  but  the  evidence,  without  definite  grounds,  and  the 
evidence  was  picked  up,  anxiously  picked  up,  with  great  labor  after- 
wards, and  with  an  industry  which,  let  it  be  understood,  I  am  very  far 
from  blaming;  on  the  contrary,  I  must,  from  what  I  have  seen  of  the 
nature  of  the  connection  subsisting  between  the  parties,  do  any  thing 
but  disapprove  of  every  exertion  to  procure  evidence  by  fair  and  hon- 
orable means  ;  yet  I  must  say  that  evidence,  according  to  my  confi- 
dent belief,  was  never  brought  to  the  knowledge  of  the  parties  till 
about  December,  1848.  H  that  be  so,  and  if  that  evidence  be  totally 
and  entirely  false,  and  so  absolutely  worthless  that  the  counsel  dare 
not  venture  to  argue  upon  it  as  evidence  constituting  a  prima  facie 
case,  and  if  Mr.  Brown  has  been  put  to  the  expense  of  defending 
himself  in  a  case  which  had  no  existence,  not  merely  at  the  time  of 
issuino^  the  citation,  but  at  any  other  period,  does  not  justice  require, 
if  the  law  does  not  prevent,  that  I  should  decree  costs  to  him  for  the 
expenses  to  whicti  he  has  been  ;  I  will  not  say  vexatiously,  because 
the  motive  was  good,  but  I  will  say,  in  the  true  sense  of  the  word,  uu- 
jusily  and  without  sufficient  cause  exposed  ?  I  cannot  look  to  the  char- 
acter of  Mr.  Brown ;  I  cannot  say  that  a  man  is  not  entitled  to  his  costs 
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because  the  other  parties  — and  I  give  Mr.  Puddephatt  the  whole 
benefit  that  can  be  given  him  —  have  the  strongest  inducements  to 
institute  proceedings. 

I  am  of  opinion,  under  all  these  circumstances,  that  I  have  no  al- 
ternative but  to  decree  costs  against  Mr.  Puddephatt  up  to  the  period 
when  Mrs.  Brown  intervened  in  the  suit  With  regard  to  costs 
against  Mrs.  Brown,  there,  I  apprehend,  the  case  stands  on  a  totally 
distinct  footing.  It  is  very  well  known,  and  it  is  almost  a  wasteful 
expenditure  of  time  to  state  it,  that,  according  to  general  apprehen- 
sions, founded  on  legal  principles,  the  wife  is  supposed  to  have  no  sep* 
arate  property ;  and  these  courts,  in  consequence,  have  always  allowed 
the  wife  to  sue,  and  have  her  costs  paid  by  the  husband,  except  in 
particular  cases,  where  she  may  have  had  property  secured  to  her 
sole  and  separate  use;  and,  under  these  circumstances,  the  court  has 
not,  in  any  instance  whatever  that  has  come  within  my  knowledge, . 
allowed  the  costs  of  the  husband  against  the  wife,  even  where  she 
had  separate  property.  It  is  not  a  new  case,  because  Westmeath  v. 
Westmeath  is  a  precedent  on  that  very  point.  There  the  wife  brought 
a  charge  of  adultery  against  the  husband ;  she  totally  failed  in  substan- 
tiating the  charge ;  some  of  the  witnesses  behaved  as  the  witnesses  have 
in  this  case ;  yet  in  none  of  the  courts  through  which  that  case  travelled 
was  it  thought  fit  to  condemn  her  in  the  costs.  I  believe  other  cases 
might  be  cited  to  a  similar  effect  I  apprehend  there  is  a  wide  dis- 
tinction between  a  wife  prosecuting  a  case  for  herself,  and  a  case 
being  prosecuted  for  her  during  her  minority  by  her  next  friend.  A 
next  friend,  before  undertaking  a  case  in  which  he  is  not  personally 
interested,  is  bound  to  exercise  sound  judgment  and  discretion  as  to 
the  measures  he  takes.  With  respect  to  the  wife,  where  she  institutes 
the  case,  she  has  no  power  and  no  control  over  the  husband's  funds 
to  obtain  advances.  If  she  has  property  of  her  own,  and  obtains 
advances  through  the  medium  of  it,  still  she  continues  to  bear  the 
relation  of  wife  to  her  husband — that  follows  her  through  the  whole 
suit  I  shall  not  be  the  first  person  to  say  that  is  wrong,  whatever 
may  be  the  result  of  those  proceedings,  though  I  had  known  them  to 
be  most  vexatious ;  for  I  have  known  a  wife  both  bring  and  defend 
causes  with  regard  to  her  husband,  and  carry  them  to  the  court  of  the 
last  resort,  for  which  there  was  no  pretext  and  no  justification ;  yet  in 
no  one  of  these  cases  is  there  a  precedent  for  a  condemnation  in  costs. 
I  am  not  justified  in  coming  to  that  determination.  Against  Mr. 
Puddephatt  I  decree  costs. 

Sir  J.  Dodsonj  Q.  A.  I  am  now  instructed  to  apply  that  Mr.  Pud* 
dephatt  may  be  allowed  to  give  information  as  to  the  grounds  upon 
which  he  proceeded. 

Dr.  Lushinqton.  Do  you  not  think  you  should  have  done  that  a 
little  sooner  ?  Even  while  I  was  giving  judgment,  I  said  I  would 
give  you  time,  and  you  should  hardly  have  waited  to  the  conclusioUi 
and  then  asked.  In  the  middle  of  my  judgment  I  would  have 
stopped,  and  given  you  the  opportunity ;  but  now  I  cannot  do  it  in 
common  justice. 
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August  9,  1850. 

Will —  Codicil — Revocation. 

A.  E.  left  a  will  dated  in  1845,  two  codicils  dated  in  1846,  and  the  nnexecnted  draft  of  a  will 
dated  in  1842.  This  last  will  had  been  destroyed  animo  revocandi.  The  first  codicil 
distinctly  referred  to  the  contents  of  the  will  of  1842,  bat  did  not  describe  that  will  bj 
date,  speaking  of  it  merely  as  the  last  will.  An  allegation  was  offered  propounding  the 
will  of  1845,  and  the  two  codicils : — 

JJeld,  that  the  codicils  alone  were  entitled  to  probate,  the  will  being  reroked  by  the  implied 
revival  of  the  will  of  1842. 

*  Semble^  the  draft  of  the  will  of  1842,  if  propounded,  would  not,  in  the  drcnmatanoes,  be 
entitled  to  probate. 

The  deceased  left  several  testamentary  papers,  three  of  which  were 
g  propounded  in  an  allegation,  the  contents  of  which,  and  other  circum- 
stances of  the  case,  are  stated  at  length  in  the  judgment.     The 
admission  of  this  allegation  was  opposed  by 

Addams. 
Haggard^  contra. 

« 

Dr.  Lushington.  Ann  Edwards,  the  testatrix,  died  on  the  29th 
of  May,  1849,  a  widow,  without  children,  leaving,  as  next  of  kin, 
nephews  and  nieces;  her  property  amounts  to  about  1500i,  The 
first  testamentary  paper  alleged  to  have  been  executed  by  the  de- 
ceased is  a  will,  dated  in  May,  1842,  drawn  by  a  Mr.  Williams,  a 
friend  of  the  testatrix,  and  of  that  will  Mary  Grimstone  and  John 
Williams  were  the  executors.  It  is  pleaded  in  the  second  article  of 
this  allegation,  that  the  testatrix  destroyed  this  will  prior  to  January, 
1846.  The  contents,  however,  are  known,  because  the  draft  remains, 
and  is  the  paper  No.  1,  annexed  to  the  affidavit  of  Mr.  Williams. 
According  to  that  draft,  the  testatrix  gave  all  her  property  to  Mrs. 
Grimstone  and  Mr.  Williams,  in  trust,  after  payment  of  debts,  to 
divide  the  same  equally  between  Mary  Grimstone  and  the  children 
of  Mrs.  Day,  her  sister,  deceased.  In  November,  1844,  according  to 
the  statement  in  the  fourth  article,  the  testatrix,  being  at  Ramsgate, 
requested  Mr.  Goodchild  to  prepare  a  codicil  for  her,  and  on  the  11th 
of  November  she  did  execute  a  codicil,  which  is  the  paper  No.  2. 
This  paper  No.  2  does  not  refer  to  the  will  of  1842  by  date,  but  by 
inference  from  its  contents  it  must  have  had  application  to  it  This 
codicil  is  in  effect ^a  complete  new  disposition  of  the  property ;  it  is  a 
new  will,  in  effect  completely  revocatory  of  the  will  of  1842.  It 
revokes  the  appointment  of  Mrs.  Grimstone  as  executrix,  and  instead 
of  half  the  whole  property,  gives  her  lOOt     It  appoints  Mrs.  Toke- 
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love  executrix,  and  makes  her  sole  residuary  legatee,  after  satisfying 
the  legacies  and  provisions  in  the  will  and  any  codicils  duly  attested. 
What  was  really  the  intention  of  the  testatrix,  or  is  the  legal  con- 
struction of  this  codicil,  may  be  very  doubtful ;  whether  the  bequest 
of  the  moiety  of  the  residue  to  the  children  of  Mrs.  Day  was  revoked 
or  not.  This  codicil  then  appoints  Mr.  Hale  executor,  instead  of  Mr. 
Williams,  and  gives  Mr.  Hale  100/.,  and  hia  son  50/.  These  testa- 
mentary acts  of  the -deceased  remained  undisturbed  until  the  month 
of  June,  1845,  when  she,  through  the  medium  of  a  solicitor,  executes 
a  formal  will,  being  the  paper  No.  3,  she  being  then  resident  at  Tun- 
bridge  Wells.  The  contents  of  this  will  are  as  follows :  Mr.  Hale 
100/.,  and. all  her  articles  and  things  in  his  custody  at  her  death; 
Hale,  Jun.,  50/. ;  Mrs.  Grimstone,  150/. ;  Mrs.  Coombes,  100/.,  and 
things  in  her  possession ;  Mrs.  Wood,  60/.;  Mrs.  Hart,  100/. ;  children 
of  deceased's  sister.  Day,  100/.  each ;  residue  to  Mrs.  Tokelove.  Mrs. 
Tokelove  and  Mr.  Hale  executors.  This  will  is  propounded  by  Mr. 
Hale.  It  is  pleaded,  in  the  eighth  article,  that  the  testatrix  informed 
JMr.  Foreman,  the  solicitor  who  drew  the  will  at  the  time  of  its  execu- 
tion, that  she  intended  to  destroy  the  will  of  1842.  Of  course  that 
will,  and  the  codicil  of  1844,  were  revoked  by  the  will  of  1845.  It 
is  further  pleaded,  in  the  ninth  article,  that,  after  the  execution  of  the 
will  of  1845,  the  testatrix  frequently  declared  that  she  had  destroyed 
the  will  of  1842,  and  especially  to  Clara  Hall,  who  resided  with  her 
from  April,  1846,  to  Decemberj  1848 ;  and  that  she  also  declared  that 
she  had  made  a  will  appointing  Mr.  Hale  and  Mrs.  Tokelove  exec- 
utors. In  March,  1848,  Mrs.  Grimstone  died.  In  February,  1845, 
Mr.  Goodchild,  who  had  prepared  the  codicil  No.  2,  executed  at 
Ramsgate,  prepared  a  more  formal  codicil,  which  is  the  paper  No.  4, 
which  was  read  over  to  the  deceased.  I  have  alreadv  stated  that  the 
deceased,  in  June,  1845,  executed  the  new  will.  No.  5.  In  December 
of  that  year,  Mrs.  Goodchild,  knowing  nothing  of  the  will  of  June, 
suggests  to  the  deceased  that  she  should  execute  the  codicil  No.  4, 
and  on  the  12th  of  January,  1846,  it  was  executed,  the  testatrix  being, 
as  pleaded,  of  sound  mind.  That  codicil  refers  to  no  will  bv  date; 
it  is  described  in  the  commencement  as  a  codicil  to  the  IcLSt  will  of  the 
testatrix ;  but  it  goes  on,  "  Whereas  by  my  said  will  I  have  appointed 
my  friends,  Mary  Grimstone  and  John  Williams,  executrix  and  ex- 
ecutor thereof,"  revokes  the  appointment,  and  substitutes  Mrs.  Toke- 
love and  Mr.  Hale  as  executors.  It  is  impossible  to  doubt  that  these 
words  point  to  the  will  of  1842,  and  not  to  the  will  of  1845 ;  they 
describe  the  contents  of  the  will  of  1842,  and  they  state  that  whicn 
is  not  to  be  found  in  the  will  of  1845.  This  codicil.  No.  4,  is  not 
strictly  a  substitute  for  No.  2.  The  contents  of  No.  2  and  No.  4 
differ.  No.  4  gives  to  Mrs.  Grimstone  100/.,  in  addition  to  what  was 
given  by  the  will  of  1842,  namely,  half  the  residue ;  whereas  codicil 
No.  2  gave  her  100/.  only,  though  how  the  residuary  clause  in  No.  2 
would  operate  is  doubtful.  There  are  some  trifling  alterations  as  to 
the  bequest  to  Mr.  Hale,  Jun.,  and  then  follow  these  words :  "  I  con- 
firm my  said  will,  except  so  far  as  the  same  is  altered  by  this  codiciL" 
And  this  codicil  was  executed  on  the  12th  of  January,  1846.    I  must 
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here  observe,  that  this  codicil  does  not  only  point  to  the  will  of  1842, 
by  reference  to  its  contents,  and  not  to  the  will  of  1845,  but  the 
codicil  of  1846  and  the  will  of  1845  do  not-,  in  other  respects,  so 
accord  as  to  afford  any  gronnds  for  arguing  that  the  codicil  could 
refer  to  that  will ;  for  the  codicil  of  1846  repeats  the  legacies  to  the 
two  Hales.  Whatever  might  be  the  intention  of  the  testatrix,  it  is 
clear,  beyond  doubt,  that  Mr.  Goodchild  prepared  this  codicil,  No.  4, 
to  the  will  of  1842.  It  is  clear,  too,  divesting  the  case  of  all  extra- 
neous facts,  as  declarations,  and  so  forth,  that  No.  4,  by  confirming 
the  will  of  1842,  sets  up  that  will,  and  revokes  the  will  of  1845.  I 
now  come  to  the  transactions  subsequent  to  the  execution  of  the 
codicil  No.  4.  It  is  pleaded,  in  the  12th  article,  that  the  testatrix,  in 
March,  1846,  recognized  the  will  of  1845,  and  gave  directions  for  the 
making  the  codicil  No.  5,  which  is  dated  the  17th  of  March,  1846. 
The  verbal  recognitions  cannot  be  received  to  contradict  the  contents 
of  a  written  instrument;  the  will  of  1842  cannot  be  revoked,  nor  the 
will  of  1845  revived,  by  verbal  declarations.  The  codicil  No.  5,  bow- 
ever,  being  duly  executed,  may  or  may  not  do  so.  To  which  will  does 
this  codicil  No.  5  legally  apply  ?  First,  I  think,  without  at  present 
referring  to  its  contents  beyond  the  first  paragraph,  to  the  will  which 
at  the  time  had  legal  existence,  and  that  was  the  will  of  18^42.  I 
apprehend,  that  when  a  person  refers  in  a  codicil  to  a  last  will,  and 
there  is  nothing  in  the  codicil  to  point  to  any  particular  will,  it  must 
be  construed  to  refer  to  the  will  in  legal  existence  as  the  last  will,  and 
not  to  a  revoked  will  of  subsequent  date.  The  contents  of  No.  5  are 
to  give  to  Mrs.  Coombes  certain  property  of  the  testatrix  left  in  Mrs. 
Coombes's  house :  this  is  a  mere  repetition  of  a  bequest  in  the  will 
of  1845 ;  nor  can  I  possibly,  from  this  codicil,  come  to  the  conclusion, 
that  by  this  codicil  the  testatrix  has  revoked  the  will  of  1842,  and 
revived  .the  will  of  1845.  There  are  no  words  by  which  I  can  possibly 
extract  such  intention ;  or  rather,  more  correctly  speaking,  there  are 
no  words  to  work  such  effect  In  the  custody  of  the  testatrix,  till  six 
months  before  her  death,  remained  the  will  of  1845,  the  codicil  of 
1844,  and  those  of  1846.  The  will  of  1842  is  not  forthcoming.  My 
proper  duty  upon  the  present  occasion  is  to  decide  upon  the  admissi- 
bility of  the  allegation  propounding  the  will  of  1845  and  the  codicils 
of  January  and  March,  1846,  and  I  of  course  shall  do  so ;  but  I  am 
desirous,  if  it  be  practicable,  to  dispose  of  the  whole  case,  and  there- 
fore I  shall  state  the  opinion  I  have  formed  upon  the  facts  before  me. 
First,  I  inquire  what  were  the  intentions  of  the  testatrix,  and,  if  they 
are  capable  of  being  ascertained,  whether  the  law  would  enable  me 
to  give  them  legal  effect  I  think  the  real  intentions  of  the  testatrix 
somewhat  dodbtfuL  I  must,  of  course,  presume  her  to  have  been  of 
sound  mind  and  memory  throughout  all  these  transactions.  It 
appears  to  me  that  the  testatrix  did  not  intend  to  revive  the  will  of 
1842 ;  but  what  she  really  intended  by  the  execution  of  the  codicil 
of  January,  1846,  it  is  impossible  to  say,  for  that  codicil  is  framed 
from  instructions  with  reference  to  the  will  of  1842,  and  before  the 
will  of  1845  was  made,  and  consequently  could  not  refer  to  it  The 
codicil  of  January,  1846,  was  actually  in  existence  before  the  will  of 
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June,  1845,  though  executed  afterwards.  Neither  did  the  testatrix 
intend,  at  the  period  of  execution,  to  repeat  the  legacies  to  the 
two  Hales.  It  is,  I  think,  impossible  to  say  what  the  intentions  of 
the  testatrix  were,  though  there  is  reason  to  apprehend  what  they 
were  not.  It  is  useless  to  speculate  further  as  to  a  matter  which' 
cannot  be  ascertained ;  but  whatever  may  have  been  the  intentions 
entertained  by  the  testatrix,  the  more  important  inquiry  is,  which  are 
the  papers  which,  by  law,  are  entitled  to  probate  ?  I  must  look  first 
to  the  papers  themselves.  I  can  receive  no  declarations  of  intention 
as  evidence,  though  I  may  look  to  the  circumstances  of  the  case  to 
assist  me  in  discovering  the  meaning  of  the  written  instruments,  but 
no  further.  One  of  the  most  important  facts  pleaded  in  this  alle- 
gation, and  which  I  must  assume  to  be  true,  is,  that  the  wUl  of 
1842  was  destroyed  by  the  testatrix  prior  to  January,  1846,  when  the 
codicil  was  executed  —  destroyed,  of  course,  animo  revocandi.  Revo- 
cation by  destruction  is  one  of  the  modes  of  revocation  mentioned 
in  the  statute.  I  must  presume  the  fact  to  be  true,  because  it  is 
pleaded;  and  declarations  of  the  testatrix  would,  I  apprehend,  be 
admissible  evidence  to  prove  a  fact  of  destruction,  though  declara- 
tions as  to  which  will  she  intended  should  operate  would  not  be 
admissible.  Then  how  will  this  fact  of  the  previous  destruction  of 
the  will  of  1842  affect  the  construction  of  the  codicil  of  1846  ?  Of 
course  it  may  be  urged  that  the  deceased  never  intended  to  revive  an 
instrument  not  merely  revoked,  but  destroyed.  Presuming  that  the 
testatrix  remembered  the  destruction  of  this  will  when  she  executed 
the  codicil,  it  is  not  consistent  with  probability  that  she  intended  by 
the  codicil  to  revive  it.  But  to  what  ultimate  effect  can  this  argu- 
ment be  raised?  It  cannot,  I  think,  alter  the  construction  I  am 
bound  to  put  on  the  codicil  of  January,  1846.  I  can  only  construe 
that  codicil  to  revive  and  confirm  the  will  of  1842,  because  to  that 
will  alone  the  words  can,  by  any  construction,  refer.  But  that  will  is 
gone -^ destroyed  animo  revocandi;  the  codicil  cannot,  in  effect,  re- 
vive that  will.  What  is  the  next  question  ?  It  does  not  follow,  be- 
cause the  codicil  of  January,  1846,  is  inoperative  to  revive  the  will 
of  1842,  that  it  shall  apply  to  the  will  of  1845.  Certainly  not ;  there 
is  nothing  in  the  codicil  of  January,  1846,  which  can  apply  to  the 
will  of  1845.  Then  could  it  be  argued  that  the  will  of  1845,  being 
a  will  in  existence  when  the  codicil  was  made,  and  not  being  specifi- 
cally revoked  by  that  codicil,  would  remain  unrevoked,  in  consequence 
of  the  codicil  being  inoperative  to  revive  the  will  of  1842,  by  reason 
of  its  destruction  ?  Can  I  consider  all  that  relates  to  the  confirma* 
tion  of  the  will  of  1842,  and  consequent  implied  revocation  of  other 
wills,  pro  non  scripto  ?  I  think  not.  I  think  that  the  will  of  1845  is 
necessarily  revoked  by  the  codicil  of  1846,  confirming  another  will 
disposing  of  the  whole  property,  and  of  a  different  form. 

If  this  be  so,  I  cannot  decree  probate  of  the  will  of  1845,  for  the 
case  stands  thus — that  the  will  of  1845,  though  a  Subsisting  instru- 
ment  at  the  execution  of  the  codicil  of  1846,  is  revoked,  by  necessary 
implication,  when  a  prior  will  is  confirmed ;  and  I  can  discover  no 
principle  upon  which  such  revocation  should  not  operate,  though  the 
VOL.  V.  49 


578  ECCLESIASTICAL  COURTS,  1851, 


Hale  V.  TokieloTe. 


will  of  1842  be  not  in  existence.  I  think  the  revocation  must  stand, 
though  the  revival  be  inoperative ;  and  for  this  reason,  that  the  inten- 
tion to  confirm  the  will  of  1842  is  wholly  irrespective  of  the  will  of 
1845.  It  is  not  the  case  of  revoking  one  instrument  consequent  and 
dependent  upon  the  setting  up  of  another.  I  cannot  extract  from  the 
codicil  of  1846,  or  even  from  the  res  gest€e,  an  intention  that  the  wiH 
of  1845  should  prevail  if  the  will  of  1842  could  not  be  upheld.  The 
confirmation  of  the  will  of  1842  is,  I  think,  a  revocation  of  the  will 
of  1845,  whether  the  will  of  1842  be  in  existence  or  not.  There  is, 
however,  still  another  question  remaining  behind,  and  one  by  no 
means  easy  of  solution.  There  is  still  in  existence  the  draft  of  the 
will  of  1842.  I  will  presume,  for  the  purpose  of  fully  discussing  this 
case,  that  it  iar  found  that  the  draft  is  in  conformity  with  the  will 
itself.  It  may  be  doubtful  whether  it  will  be  for  the  interest  of  any 
one  to  propound  that  draft  The  bequest  to  the  children  of  Mrs. 
Day  may  or  may  not  be  revoked  by  the  codiciL  of  1846 ;  on  that 
point  I  give  no  opinion.  But  supposing  that  the  draft  was  pro- 
pounded, could  the  court  decree  probate  of  such  draft  ?  I  am  not 
called  upon,  in  considering  the  admissibility  of  this  allegation,  to  dis- 
pose of  that  question,  and  any  thing  I  may  now  say  could  not  be 
binding  upon  the  court  if  that  draft  were  propounded.  Perhaps  the 
wisest  course  would  be  to  maintain  silence  on  that  point,  which  is 
one,  I  conceive,  of  no  small  difficulty.  But  looking  at  the  amount 
of  property  at  stake,  I  will  hazard  an  opinion,  but  not  a  judgment; 
for,  should  the  draft  be  propounded,  I  should  hold  myself  at  lull  lib- 
erty to  pronounce  a  decision  contrary  to  my  present  opinion,  if  con- 
vinced by  argument  I  ought  to  do  so.  In  whatever  way  I  view  this 
question,  it  certainly  presents  to  my  mind  the  gravest  difficulties,  and 
I  most  unwillingly  encounter  them,  and  only  with  a  hope  of  saving 
the  parties  expense  and  delay.     How  stands  the  case  upon  the  alle- 

fation,  and  according  to  my  construction  of  the  codicil  of  January, 
846  ?  That  codicil  purports  to  revive  a  will  destroyed  animo 
revocarulu  Of  that  will  probate  is  impossible.  Can  I  decree  probate 
of  the  draft?  What  would  be  the  case  if  such  a  will  had  been  acci- 
dentally lost,  or  destroyed  sine  animo  revoca$tdi,  I  say  nothing,  for  it 
is  not  this  case.  This  is  the  case,  according  to  the  plea,  of  a  will 
destroyed  animo  revocandi^  yet  purported  to  be  revived  by  a  codicil; 
in  other  words,  it  is  a  revival  or  republication  of  what  is  not  in  ex- 
istence. Can  I  decree  probate  of  its  draft  ?  I  am  inclined  to  think 
not,  for  the  draft  is  an  unexecuted  paper,  and  not  specifically  adverted 
to  or  recognized  by  the  codiciL  I  must  not  be  bound  by  this  opinion 
if  further  (M'oceedings  are  had.  It  is  a  question,  as  I  believe,  prima 
impressionism  and  of  infinite  difficulty,  and  I  should  be  quite  ready  to 
change  my  opinion  upon  argument,  or  if  facts  could  be  pleaded  alter- 
ing this  view  of  the  case.  I  must  reject  this  allegation,  so  far  as  it 
propounds  the  will  of  June,  1845.  My  present  impression  is,  that  ihe 
codicils  of  1846  are  alone  entitled  to  probate.  The  costs  must  come 
out  of  the  estate. 
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Angust  9,  1850. 

1  Vict  c.  26,  5.  9  —  Fomi  of  Attestation  —  Subscribing  Witnesses. 

W.  S.  died  on  the  25th  of  August,  learing  two  wills,  of  the  23d  and  24th  of  that  month,  of 
a  totally  different  tenor.  The  will  of  the  24th  had  no  words  of  attestation,  the  sabscribing 
witnesses  having  merely  signed  their  names :  — 

Hdd^  Jirsty  that  the  evidence  in  the  case  rebutted  the  presumptions  arising  against  tiie  latter 
from  the  improbability  of  the  two  wills  on  two  successive  days,  and  other  circumstances. 

Secondly^  that  the  subscription  of  the  witnesses  without  any  words  of  attestation  was  a 
sufficient  compliance  with  the  1  Vict  c.  26,  s.  9. 

William  Stokes,  the  deceased  in  this  cause,  was  an  illegitimate 
child,  born  in  December,  1791,  at  the  Gteneral  Lying-in  Hospital,  in 
the  parish  of  Paddington,  and  was  afterwards  admitted  into  the 
workhouse  of  the  parish  of  St  Greorge,  Hanover  Square,  the  over- 
seers of  which  parish  in  1802  apprenticed  him,  with  a  fee  of  5Z.,  to 
a  chimney  sweeper,  and  for  many  years  before  and  up  to  the  time  of 
his  death  he  gained  his  livelihood  by  carrying  messages,  cleaning 
knives  and  windows,  and  other  occupations,  having  his  usual  post, 
when  unemployed,  in  Gilbert  Street,  Oxford  Street,  and  by  extremely 
parsimonious  habits,  he  acquired  property  amounting  to  about  lOOOt 
He  died  of  bronchitis  on  the  26th  August,  leaving  two  wills,  of  the 
23d  and  24th  of  the  same  month.  The  will  of  the  23d  was  written 
and  prepared  by  William  Bryan,  and  after  providing  for  his  funeral, 
and  testamentary  expenses,  and  burial  at  Kensal  Green,  gave  his 
money,  "  which  will  t)e  found  in  a  trunk  in  the  room  which  I  now 
inhabit,"  to  his  executors,  upon  trust  to  pay  100/.  to  Joseph  Bryan, 
60/.  to  the  wife  of  Joseph  Bryai\,  100/.  to  William  Ayling  and  his 
wife,  60/.  to  E.,  Elizabeth,  and  S.  Cotia-ell,  60/.  to  William  White, 
60/.  to  his  godson,  Thomas  Walters,  60/.  each  to  A.  Holder,  H. 
Fletcher,  and  A.  Burrows,  30/.  to  —  Pratt,  and  the  residue  to  the 
overseers  of  the  parish  of  St  George,  Hanover  Square,  for  the  pur- 
chase of  bread  and  coal,  to  be  distributed  on  every  24th  December, 
among  the  deserving  poor  of  the  parish;  and  he  appointed  Mr.  J. 
Firm  and  H.  Billiter  executors.  This  will  was  executed  by  a  mark. 
It  was  propounded  on  behalf  of  J.  Bryan  and  E.  CJottrell,  as  legatees. 
The  will  of  the  24th  was  prepared  by  the  solicitor  and  in  the  house 
of  George  White,  upon  instructions  given  by  the  deceased  himself; 
and  after  providing  for  payment  of  his  debts,  &c.,  proceeded :  "  I  direct 
a  stone,  with  this  inscription,  to  be  placed  by  my  executors,  '  Here 

lies  the  body  of  W.  S.,'  born  1789,  at  Watford,  Herts.    Died . ' 

At  foot  a  stone,  at  a  cemetery,  to  be  kept  in  good  order  two  or 
three  years  at  least"  He  then  gave  60/.  each  to  —  Lawton  and  A. 
Holder,  and  the  residue  to   Robert  White,  whom,  with   Thomas 
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Henson,  he  named  executors.  This  will  was  signed  by  the  deceased 
with  his  name,  "  Stokes,  +  •"  The  witnesses,  the  solicitor,  and 
Thomas  Henson  merely  subscribed  it,  and  there  was  no  attesta* 
tion  clause  of  any  kind.  It  was  propounded  on  behalf  of  Robert 
White. 

Sir  X  Dodson,  Q,  A.,  and  Baifford,  in  support  of  the  wiU  of  the 
24th,  submitted  that  the  evidence  of  the  subscribing  witnesses  proved 
the  due  execution,  and  that  of  the  surgeon  who  attended  the  deceased 
the  capacity. 

AddamSy  in  support  of  the  will  of  the  23d,  relied  upon  the  great 
improbability  arising  from  a  second  will,  of  a  totally  different  tenor, 
being  executed  on  the  very  day  after  the  execution  of  the  former  will; 
the  suspicion  which  the  preparation  of  the  will  by  the  solicitor,  and 
in  the  house  of  the  residuary  legatee,  threw  upon  the  whole  transac- 
tion ;  the  fact  that  the  will  of  the  24th  purported  to  have  been  signed 
by  the  deceased,  whilst  it  was  in  evidence  that  the  deceased  could 
not  write  ;  and  that  the  words  "  born  at  Watford,  Herts,"  could  not 
have  been  used  by  the  deceased,  who  knew,  and  always  admitted, 
that  he  was  born  at  Paddington.  He  then  contended,  that  some 
form  of  attestation  was  necessary,  although  the  words  of  the  1  Vict 
c.  26,  s.  9,  were,  that  "  no  form  of  attestation  shall  be  necessary." 
That  must  mean  no  peculiar  form,  but  still  some  words  showing  the 
presence  and  attestation  of  the  witnesses  were  required ;  the  mere 
subscription  of  the  witnesses  did  not  satisfy  the  statute. 

The  reply  was,  by  the  direction  of  the  court,  confined  to  the  last 
point.  The  words  of  the  statute  are,  that  the  witness  ^^  shall  attest 
and  shall  subscribe,"  and  that  ^<  no  form  of  attestation  shall  be  neces- 
sary," the  latter  being  in  the  negative.  Then  what  the  statute 
requires  is,  attestation  as  a  mental  act,  subscription  as  a  manual  act; 
the  witness  is  to  subscribe  in  token  that  he  has  attested.  Attesta- 
tion Without  subscription,  or  subscription  without  attestation,  will 
not  be  sufficient;  but  directly  you  have  both,  the  clause  dispensing 
with  a  form  of  attestation  comes  into  effect  Supposing  the  words 
were,  "  that  the  witness  shall  attest,"  and  nothing  further,  the  witness 
might  come  and  give  his  evidence,  and  that  oral  testimony  would  be 
enough.  But  the  statute  requires  subscription ;  then  if  the  witness 
subscribes,  he  has  complied  with  the  statute.  But  if  the  argument 
on  the  other  side  is  good  for  any  thing,  it  will  go  to  this  —  that  there 
must  be  one  and  the  same  settled  form  in  all  cases ;  for  there  is  no 
distinction  between  no  clause  and  an  informal  clause. 

Dr.  Lushinoton.  Mr.  Registrar,  has  any  doubt  been  entertained 
in  the  registry,  in  cases  where  an  attestation  clause  was  wanting, 
whether  the  will  was  entitled  to  probate  on  the  affidavit  of  the  sub- 
scribing witnesses,  stating  the  will  to  have  been  duly  executed  ? 

{Registrar.    None,  su*.] 

The  point  which  has  just  been  raised  is,  no  doubt,  of  considerable 
importance,  and  if  I  entertained  any  doubt  upon  the  subject^  I  should 
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take  time  before  I  delivered  my  opinion ;  but  as  in  my  judgment  a 
will  signed  by  the  testator,  and  subscribed  and  attested  by  two  wit- 
nesses, may  be  vdid,  notwithstanding  there  may  be  no  attestation 
clause,  I  am  desirous  of  expressing  my  opinion  at  once,  as  it  might 
be  productive  of  mischief  if  it  were  supposed  that  the  court  had  any 
hesitation  upon  the  matter. 

The  construction  which  Dr.  Addams  puts  upon  the  last  words  in 
the  9th  section  of  the  statute  is,  that  the  words  "  no  form  of  attesta* 
tion  shall  be  necessary"  mean,  not  that  there  shall  be  no  form  at 
all,  but  no  peculiar  form.  The  effect  of  that  would  be,  that  there 
might  be  forms,  not  importing  all  the  requisites  of  the  statute,  but 
deficient  in  one  or  another  respect,  about  which  doubts  would  con- 
stantly be  raised,  and  we  should  come  at  last  to  the  question  whether 
any  form,  except  some  one  particular  forni,  was  sufficient.  But  I 
apprehend  the  true  intention  of  the  legislature  was  to  have  the 
essence  of  execution,  aligning  in  the  presence  of  the  witnesses,  and  to 
add  as  little  as  possible  to  formality,  in  order  to  prevent  litigation.  It 
is  said  the  witnesses  shall  attest  and  shall  subscribe;  and  I  am 
asked  what  is  meant  by  attest  ?  The  meaning  is,  that  the  witnesses 
shall  be  present,  and  shall  see  the  signature  of  the  testator.  In 
Hudson  V.  Parker^  1  Robert.  26,  it  was  manifest  that  the  witnesses 
did  not  see  the  signature,  and  there  was  no  proof  that  the  signature 
was  on  the  paper  at  the  time. 

The  next  and  the  principal  question  in  the  case  is,  whether  the 
will  of  the  34th  August  is  the  valid  will  of  the  testator ;  and  that 
question  must  resolve  itself  into  this,  whether  the  subscribing  wit- 
nesses have  or  have  not  been  guilty  of  perjury,  for  it  is  not  a  case  of 
deficit  probation  in  which  the  court  can  say  that  the  witnesses  have 
merely  exaggerated  the  facts,  or  that  the  testator  was  not  in  a  fit 
state  of  mind.  The  evidence  of  the  solicitor  who  prepared  and 
attested  the  will  is  false,  or  the  paper  is  good.  What  are  the  cir* 
cumstances  which  should  induce  the  court  to  disbelieve  the  evi- 
dence ?  The  deceased  was  an  illegitimate  child,  who,  by  saving  and 
otherwise,  accumulated  a  considerable  sum  of  money  for  his  situa- 
tion. He  appears  to  have  been  shrewd  and  cunning,  had  little  or  no 
education,  but  was  fully  capable  of  protecting  himself.  He  was  a 
job  porter,  employed  in  going  upon  messages,  beating  carpets,  and 
other  jobs,  and  lived  in  a  cellar  in  a  street  near  Grosvenor  Square. 
He  died  of  a  complaint  in  his  throat,  at  the  age  of  fifty-eight,  on  the 
25th  of  August  in  last  year,  and  the  wills  before  the  court  are  dated  on 
the  23d  and  24th  of  the  same  month.  What  was  his  state  of  mind 
on  these  three  days  ?  The  surgeon  who  attended  him  says  he  was 
of  obtuse  intellect,  and  below  par ;  but  other  persons  who  knew  him 
say  there  was  no  deficiency  of  intellect ;  and  the  surgeon  himself 
says  that  he  was  on  the  2dth  as  perfect  in  his  mind  as  ever  he  wa« ; 
and  it  is  clear  from  the  whole  evidence  that  he  was  on  the  24th  as 
competent  as  ever,  and  his  faculties  as  alive,  to  the  making  a  will, 
which,  from  what  had  taken  place  on  the  day  before,  was  no  novelty 
to  him.  He  was  on  terms  of  friendship  with  several  persons,  from 
whom  he  had  received  kindnesses,  but  it  does  not  appear  to  me  that 
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there  was  any  one  in  particular  who  had  a  superior  claim  upon  him, 
and  I  doubt  whether  he  ever  intended  giving  his  property  to  one 
person  rather  than  another;  for  what  debt  of  gratitude  could  he  have 
to  the  parish  of  St.  Greorge,  who  had  laid  out  5L  for  him  in  binding 
him  to  a  chimney  sweeper  ?  And  yet,  by  the  will  of  the  23d,  after 
giving  various  legacies,  he  leaves  the  residue  to  the  overseers  of  the 
parish  of  St  George,  having  no  notion  of  any  one  else  to  whom  he 
could  bequeath  it. 

The  will  of  the  23d  of  August  was  written  by  Mr.  Bryan,  whose 
father  and  mother  take  loO^  under  it,  but  I  see  no  reason  for  saying 
that  there  was  any  thing  like  a  fraudulent  proceeding  in  any  part  of 
that  transaction ;  and  on  the  very  next  day  another  will  is  made, 
against  which  I  see  no  very  great  improbability,  beyond  that  which 
arises  fjx>m  the  making  one  will  on  one  day  and  another  on  the  follow- 
ing day.  Certainly,  where  a  will  has  been  made  many  years,  and 
from  time  to  time  fresh  wills  of  the  same  tenor  are  made,  there  the 
change  of  disposition,  by  a  new  will  made  on  a  sudden,  may  give  rise 
to  some  doubt ;  or  if  in  this  case  the  property  had  been  given  by  the 
will  of  the  24th  to  persons  who  had  not  equal  claims  upon  the  tes- 
tator with  those  who  were  to  take  under  the  will  of  the  23d ;  but 
here  there  is  no  such  great  improbability.  White,  the  residuary  lega- 
tee in  this  latter  will,  stands  on  the  same  footing  with  respect  to  the 
testator  as  any  of  the  other  legatees.  True,  he  may  have  used  his  in- 
fluence in  procuring  that  will ;  but  the  mere  exercise  of  the  influence 
which  one  friend  has  over  another,  without  fraud,  will  never  vitiate  a 
duly  executed  instrument  To  come  to  the  act  itself.  The  solicitor 
who  drew  the  will  id  the  solicitor  of  the  residuary  legatee  —  a  circum- 
stance which  would  excite  the  vigilance  of  the  court,  but  is  not 
sufficient  alone  to  raise  suspicion.  It  is  not  necessary  to  repeat  his 
evidence,  but  it  is  to  this  eflect :  that  having  been  spoken  to  by 
White,  he  saw  the  testator,  and,  having  taken  the  very  proper  pre- 
caution of  sending  White  away,  took  his  instructions,  when  the  tes- 
tator, having  given  him  the  names  of  two  legatees  to  the  amount  of 
50/.  each,  whose  names  never  would  have  occurred  to  the  solicitor  if 
the  will  were  a  forgery,  told  him  he  intended  the  residue  for  White. 
It  is  surprising  that  he  should  have  named  none  ^  of  the  legatees  under 
the  will  of  the  23d.  He  may  have  changed  his  mind,  but  the  court 
is  not  bound  to  inquire  into  the  reasons  or  the  causes  of  the  alteration. 
Great  stress  has  been  laid  upon  the  words  "  born  1789,  at  Watford, 
Herts ; "  and  it  is  said  the  deceased  never  could  have  directed  them 
to  be  used,  because  he  knew  he  was  born  in  Paddington.  And  cer- 
tainly one  witness  says  that  the  deceased  used  to  tell  him  he  was 
born  in  Paddington;  another  witness,  however,  deposes' that  the  de- 
ceased said  he  was  born  at  St  Alban's,  which  is  in  Hertfordshire. 
Sat,  however  the  case  may  be,  I  cannot  attach  any  fraud  to  the  use 
those  words;  for  what  possible  purpose  of  fraud  could  they  have 
been  inserted  to  answer?  If  it  were  a  question  of  capacity,  some 
elight  ground  for  argument  might  be  found  in  these  words ;  Jjut  even 

I  A.  Holder  took  502.  under  both  wills. 
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then,  considering  the  historv  of  this  testator,  the  ground  would  be 
very  slight  indeed.  But  if  the  solicitor  is  perjured,  the  other  subscrib- 
ing witness  must  be  so  too.  Why  should  he  ?  What  motives  can 
he  have  had  ?  He  is  a  perfect  stranger,  and  takes  no  benefit  under 
the  will. 

In  my  opinion,  none  of  the  improbabilities  suggested  in  this  case  lead 
me  to  disbelieve  the  evidence  of  these  witnesses.  Another  objection 
against  this  will  was,  that  it  purports  to  have  been  signed  by  the  de- 
ceased, wiiilst  the  evidence  shows  that  he  did  not  know  how  to  write 
The  signature  can,  indeed,  hardly  be  called  a  signature  —  it  is  a  col- 
lection of  pothooks  and  hangers,  bringing  out  the  name  of  Stokes. 
The  assertion  that  he  could  not  write  really  falls  to  the  ground ;  he 
may  have  declared  that  he  could  not  write,  but  it  does  not  follow  that 
he  could  not  put  together  letters  as  they  are  put  together  in  this  sig- 
nature. Again, it  is  said  that  he  had  bills  made  out;  and  I  think  the 
probability  is,  that  he  signed  them  when  they  were  paid,  in  the  same 
way  he  sifi^ned  this  will  The  evidence  calls  upon  me  to  pronounce 
for  the  wiu  of  the  24th ;  but  the  costs,  looking  at  the  validity  of  the 
will  of  the  23d,  and  thinking  the  litigation  was  caused  by  the  vacil- 
lation of  the  deceased,  must  come  out  of  the  estate. 


|lrtr0gatit)t    (E Qxixt. 

In  the  Goods  of  the  Dowager  Countess  of  Limerick.^ 

Angast  6, 1850. 

WiU  —  Probate  —  Practice. 

Reference  was  made  in  a  will  to  a  will,  probate  of  which  had  been  granted  by  the  court  in 
Dublin,  and  which  was  in  the  registry  of  that  court,  the  legatee  for  life  under  the  former 
will  being  described  as  ^e  tenant  of  certain  estates  devised  in  the  latter.  In  the  circnm- 
stances,  the  court  allowed  the  probate  of  the  former  to  pass,  containing  only  extracts 
from  the  latter,  the  accuracy  of  suph  extracts  being  yerified  by  affidavit  of  the  solicitor. 

The  dowager  Countess  of  Limerick,  by  her  will,  gave,  amongst 
other  bequests,  certain  pictures,  books,  &ic.,  in  trust  to  permit  the 
same  to  be  used  and  enjoyed  by  her  grandson,  the  present  earl,  dur- 
ing his  life,  and  after  his  decease  to  be  used  and  enjoyed  by  the 
person  or  persons  who  should  for  the  time  being  be  in  the  actual 
receipt  and  possession  of  certain  rents,  hereditaments,  and  premises 
passing  under  the  will  of  her  late  husband.  This  will  was  proved  in 
the  Prerogative  Court  of  Dublin,  and  was  in  the  registry  of  that 
court  It  was  a  very  long  will,  consisting  of  upwards  of  sevqnty 
sheets,  and  of  which  the  part  referred  to  in  the  will  of  the  countess 
formed  only  a  small  portion. 

— *— — *■ ■ ■ r—     ■iin I-  -r- 1 1 ■ ' l~l ^►^^■^^^^M— B-^^^^— ^^^^^^"^^~ 
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jR.  Phillimore  moved  the  court  to  allow  the  part  referred  to  in  such 
will  to  be  the  only  part  incorporated  into  the  probate  of  the  will  of 
the  testatrix,  on  account  of  tne  great  expense  which  would  be  in- 
curred,  if,  according  to  the  usual  practice,  the  whole  instrument  were 
expressed. 

Sir  H.  Jenner  Fust.  I  am  always  very  unwilling  to  depart  from 
the  usual  practice ;  but  the  present  case  is,  perhaps,  a  favorable,  and 
certainly  a  very  special  case,  which  must  not  be  orawn  into  a  prece- 
dent There  must  be  an  affidavit  from  the  solicitor,  stating  the 
circumstances,  and  verifying  the  portion  extracted;  and  upon  that 
the  probate  may  pass,  conteuning  those  parts  only  of  the  will  of  the 
earl  which  are  referred  tp. 


In  the  Goods  of  Duncan.^ 

May  10,  1851. 

Administration  —  To  whom  granted. 

Bequest  to  A.  for  life ;  after  her  decease,  '*  to  be  equally  divided  among  testator's  thfN 
danghters ;  and  in  case  of  the  death  of  any  of  them,  the  share  of  snch  one  to  be  eqnaliy 
divided  between  the  survivors,  if  the  deceased  had  no  children,  but  if  she  left  any  ciiiid  or 
children,  the  share  of  the  mother  to  be  equally  divided  amon^  them."  The  three  daugh- 
ters survived  the-testator,  and  at  the  death  of  the  tenant  for  life  one  wis  dead,  unmarried ; 
another  dead,  leaving  a  husband  and  several  children ;  the  third  was  living,  married.  Ad- 
ministration, with  the  will  of  the  testator  annexed,  granted  to  one  of  the  duldi^n  of  the 
deceased  daughter,  the  surviving  daughter  having  renounced. 

The  deceased  died  in  the  month  of  October,  1829,  leaving  a  will, 
dated  the  29th  of  June,  1826,  with  a  codicil  thereto,  dated  the  16th 
of  July,  1826.  He  appointed  no  executor  in  either  of  those  instra- 
ments,  but  gave  the  interest  of  his  property  to  his  wife,  S.  D.,  for  her 
life,  and  he  bequeathed  at  her  death  the  capital  sum  to  his  daughters,  in 
the  following  words :  "To  be  equally  divided  among  my  three  daugh* 
ters,  Susanna,  Mary  Maria,  and  Jane ;  and  in  case  of  the  death  of  any 
or  either  of  them,  the  share  of  such  a  one  to  be  equally  divided  between 
the  survivors  if  the  deceased  had  no  child  or  children,  but  if  they  or 
she  left  any  child  or  children,  the  share  of  the  mother  to  be  equally 
divided  amongst  them."  By  the  codicil,  the  testator  empowered  hi 
wife  to  sell  out  of  the  funds,  immediately  after  his  death,  200/.  stock, 
for  the  purpose  of  giving  100/,  to  each  of  his  two  daughters  Mary 
Maria  and  Jane,  but  he  directed  that  the  stock  should  remain,  to  en* 
able  their  mother  (the  testator's  wife)  to  have  the  interest  thereof  for 
her  life,  the  testator  declaring  his  meaning  to  be,  that  the  two  (Mary 
Maria  and  Jane)  should,  have  100/.  stock  each,  over  and  above  their 
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equal  share  of  the  remainder  of  his  property,  as  a  legacy  or  gift  from 
the  mother.  The  mother,  the  residuary  legatee  for  life,  and  the  three 
daughters  of  the  testator,  were  living  at  the  time  of  the  testator's 
death.  The  tenant  for  life  died  in  April  last,  when  the  fund  became 
distributable.  Two  of  the  daughters  had  died  before  her,  one  only 
surviving  her.  Of  the  two  daughters  deceased,  one,  Jane,  died  un- 
married in  the  lifetime  of  her  sisters ;  but  the  other,  Susanna,  had 
married,  and  left  her  husband  and  several  children  surviving  her. 
Thus,  the  daughter  Mary  Maria,  who  had  also  married,  alone  survived 
the  residuary  legatee  for  life,  who  had  taken  out  administration  with 
the  will  and  codicil  annexed.  Administration  of  the  effects  left  un« 
administered  by  her  was  now  required,  and  A.  P.,  one  of  the  children 
of  the  daughter  Susanna,  was  the  party  before  the  court  applying, 
Mary  Maria,  the  surviving  daughter,  having  renounced ;  but  a  doubt 
was  said  to  have  been  raised  in  the  registiy  whether  A.  P.  was  enti- 
tied  to  the  grant. 

Addams  now  moved  the  court  for  administration  with  the  will  and 
codicil  annexed,  of  the  unadministered  estate  and  effects  of  the  de- 
ceased, to  be  granted  to  A.  P.  If  the  three  children  of  the  testator 
had  survived  the  tenant  for  life,  they  would  have  taken  absolutely 
between  them,  and,  on  the  death  of  any  of  the  daughters  in  the  life- 
time of  the  widow  without  children,  the  survivors  would  have  taken ; 
but  if  they  left  children,  such  children  would  take  by  substitution.  2 
Jarm.  Wills,  640.  Price  v.  Lockley^  6  Beav.  180.  A.  P.,  therefore,  ia 
entitled,  as  one  of  the  children  of  the  deceased  daughter,  to  the  grant 

Sir  H.  Jenner  Fust  was  of  opinion  that  A.  P.  was  entitled  to  the 
administration. 


In  re  Pope.^ 

Juno  25, 1851. 

Faculty  to  exhume  a  Corpse^  wUh  a  View,  to  Us  Identity^  decreed. 

Sarah  Pope  suddenly  left  Folkestone,  in  Kent,  on  the  6th  of  May 
last,  and  has  not  been  heard  of  since.  On  the  24th,  an  inquest 
was  held  at  the  workhouse  of  the  parish  of  St.  Andrew,  Holborn,  upon 
the  body  of  an  unknown  female,  who  had  committed  suicide  at  a 
lodging-house  in  that  parish,  and  the  body  was  buried  on  the  30th. 
It  was  stated  in  affidavit,  that  the  description  of  Sarah  Pope  corre- 
sponded with  that  of  this  unknown  person ;  and  other  circumstances 
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were  deposed  to,  tending  to  raise  a  belief  that  Sarah  Pope  had  com- 
mitted suicide,  and  that  she  was  the  person  so  buried. 

DeanCy  on  behalf  of  the  nephew  and  one  of  the  next  of  kin,  applied 
for  a  faculty  for  exhuming  the  body,  which  had  been  interred  in  the 
burial-ground  attached  to  the  Church  of  the  Holy  Trinity,  with  a  view 
to  its  identity,  the  corpse  to  be  afterwards  re-interred  in  the  same 
grave.  There  seemed  to  be  no  precedent  in  ]K>int.  The  case  which 
came  nearest  was  a  form  for  a  faculty  for  removing  the  body  of  a 
person,  buried  near  the  door  of  a  church  in  Lincolnshire,  into  the  body 
of  the  church,  in  which,  some  difficulty  as  to  identifying  the  body 
having  suggested  itself  to  the  mind  of  the  ordinary,  or  of  the  person 
who  drew  up  the  form,  the  words  <'  Si  ab  aliorum  ibidem  sepuUorum 
corporihus  sen  ossUnu  decemi  poterit  sen  poterint "  were  introduced 
Ought.  2,  s.  831.  But  there  seemed  no  reason  why  the  faculty  should 
not  be  gmnted,  upon  the  undertaking  that  the  body  should  be  re- 
interred  immediately,  and  all  proper  precautions,  for  public  decency 
and  otherwise,  taken.  S&rah  Pope  was  a  co-trustee  of  some  property, 
and  proceedings  were  instituted,  or  on  the  point  of  being  instituted, 
against  her  in  chancery  in  respect  of  other  property,  and,  consequently, 
it  was  a  matter  of  some  importance  to  ascertain  whether  she  was  the 
person  deceased. 

Dr.  Lushtnotox.  Any  jurisdiction  which  I  cau  have  must  be 
founded  upon  the  fact  of  the  place  of  burial  being  consecrated  ground, 
and  the  faculty  is  necessary  for  the  purpose  of  protecting  your  party 
against  the  commission  oi  an  ecclesiastical  offence  in  taking  up  the 
body.  Faculties  for  the  removal  of  bodies  are  of  very  frequent  occur* 
rence,  and  are  decreed  to  gratify  the  wishes  of  relations.  Here  it  is 
said  that,  prima  facie^  reasons  exist  for  supposing  the  corpse  to  be  that 
of  Sarah  Pope.  The  application  is  of  a  novel  nature,  and  I  have, 
therefore,  looked  very  carefully  at  the  affidavits  to  see  if  those  prima 
fade  reasons  do  exist,  and  I  think  they  do;  and  as  it  is  material  to 
ascertain  whether  they  are  borne  out  by  the  fact,  I  shall  grant  the 
faculty. 


In  the  Goods  of  Martin.^ 

June  12,  and  July  1,  1851. 

Practice —  Will  of  Wife  of  a  Convict 

On  affidavit  satisfying  the  crown  that  the  property  passing  nnder  the  will  has  been  acquired 
since  the  conviction  of  the  husband,  probate  granted  of  the  will  of  a  woman,  wife  of  a  con- 
yict  who  has  received  a  ticket  of  leave. 
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The  testatrix  was  married  in  January,  1830,  to  J.  Martin,  who  in 
the  month  of  October,  1832,  was  convicted  as  a  felon,  and  sentenced 
to  be  transported  for  life.  In  1844,  he  received  a  letter  of  license  or 
conditional  pardon  from  the  governor  of  Van  Diemen's  Land,  the 
condition  being  that  he  should  not  return  to  the  United  Slingdom 
during  the  remainder  of  his  sentence  of  transportation.  J.  Martin 
was  living  in  Van  Diemen's  Land  in  June,  1850.  These  facts  were 
in  evidence  before  the  court  The  testatrix  died  in  May,  1851,  leaving 
a  will,  dated  March,  1842. 


Deane  moved  for  administration  with  this  will  annexed  to  be 
fipranted  to  the  residuary  legatee,  the  executors  having  renounced. 
The  wife  of  a  convict  is,  in  respect  of  her  property,  subject  to  all  the 
liabilities  and  entitled  to  the  rights  of  ^  feme  sole^  and,  as  such, 
can  make  a  will  disposing  of  her  property.  That  is  the  result  of  all 
the  cases.  Co.  Litt  132,  &.;  PortUmd  v.  Prodgers^  2  Vern.  104; 
CompUm  v.  CoUinsonj  2  Bro.  C.  C.  385 ;  and  particularly  Ez  parte 
Franks^  1  Moo.  &  Sc  1. 

Sir  H.  Jenner  Fust.  I  do  not  deny  the  correctness  of  the  princi- 
ple contended  for,  nor  its  application  to  the  case ;  but  I  should  be 
unwilling  to  grant  this  motion  in  the  absence  of  the  queen's  proctor. 

July  1.    When  the  motion  was  called,  — 

Sir  J.  DodsoHj  Q.  A,,  for  the  crown,  said  he  should  not  oppose  the 
motion,  but  he  thought  he  was  entitled  to  ask  for  an  affidavit  stating 
that  the  property  had  been  acquired  by  the  wife  since  the  conviction 
of  the  husband. 

This  affidavit  was  subsequently  brought  in,  and,  being  approved  of 
by  the  legal  advisers  of  the  crown,  the  administration  was  decreed.  ^ 

1  As  to  conditional  pardons,  see  6  &  7  Vict  c.  7.  In  Mcart^  v.  HuUMruoriy  S  B.  d& 
P.  231,  Lord  Eldon,  C.  J.,  observed,  that  ^  where  the  hosband  is  banished,  he  is  con- 
sidered as  civilly  dead ;  but  transportation  for  a  term  of  years  may  give  rise  to  many 
difficulties  with  respect  to  the  enjoyment  of  the  husband's  estate,  both  real  and  per- 
sonal.  But  besides  the  difficulties  which  might  arise  during  Uie  term  of  transportation, 
another  difficulty  of  eaual  importance  occurs  where  the  wife  has  contracted  debts 
after  the  peri<xi  of  her  nusbana's  transportation  has  elapsed,  but  before  his  actual  re- 
turn to  this  country."  See  Id.,  note  a.  In  Ex  parte  DrankB,  1  Moo.  &  Sc.  11,  Tindall, 
C.  J.,  said,  **  The  true  distinction  appears  to  me  to  be  this :  a  transportation  of  the  hus- 
band for  a  term  of  years  merely  operates  as  a  suspension  of  his  marital  and  civil  rights 
during  that  period ;  but  in  case  or  banishment  for  life,  it  amounts  to  a  total  extinguish- 
ment of  such  rights.** 
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|)rtr0gattt)t    <& anxt. 

In  the  Goods  of  Natleb.^ 

July  1, 1851. 

Practice — Joint  Administration. 

Frances  Nayler  died  on  the  19th  of  December,  1805,  leaving  her 
husband  surviving.  After  his  death,  and  in  the  month  of  October, 
1825,  letters  of  administration  with  the  will  annexed  of  all  and  singu- 
lar his  goods,  chattels,  and  credits,  were  by  this  court  granted  io  his 
three  sons,  the  residuary  legatees  named  in  his  will.  One  of  the  sons 
was  now  abroad,  and  another  was,  on  or  about  the  12th  of  October, 
1836,  duly  declared  bankrupt.  It  appeared  that  a  claim  had  been 
filed  in  the  Court  of  Chancery  by  Harriet  Blunt,  spinster,  in  respect 
to  a  sum  of  500/.  directed  by  an  indenture,  dated  the  23d  of  January, 
1777,  to  be  raised  for  the  benefit  of  the  daughter  or  daughters  of  Mary 
Blunt,  wife  of  Thomas  Blunt,  who  should  attain  twenty-one.  The 
said  Harriet  Blunt,  and  Mrs.  Nayler,  the  deceased,  were  the  only 
daughters  of  the  said  Mary  Blunt ;  and  to  determine  a  question  which 
had  been  raised,  viz.,  whether  Mrs.  Nayler  became  entitled  to  a  share 
of  the  said  sum,  it  was  necessary  that  her  legal  representative  should 
be  made  a  party  to  the  chancery  proceedings.  According  to  the  prac- 
tice in  registry,  one  of  several  co-executors  might  take  adminis- 
tration of  the  goods  of  Mrs.  Nayler ;  but  in  the  case  of  several 
co-administrators,  the  practice  required  that  all  should  join  in  taking 
the  grant. 

Harding  submitted  that  in  this  case  that  requirement  might,  under , 
the  circumstances,  be  dispensed  with,  and  particularly  as  in  the  case 
referred  to  in  Williams  on  Executors,  758,  3d  ed.,  ( JviUand  v.  F€nn^ 
where  it  was  decided,  after  three  arguments,  that  one  of  several 
administrators  stood  on  the  same  ground  with  one  of  several 
executors  ;  and  moved  the  court  to  decree  letters  of  administration  of 
all  and  singular  the  goods,  chattels,  and  credits  of  the  said  Frances 
Nayler,  deceased,  to  the  third  son,  as  one  of  the  administrators  with 
the  will  annexed  of  the  goods  of  Richard  Nayler,  Esq.,  deceased, 
whilst  living  the  husband  of  the  said  deceased. 

Sir  H.  Jenner  Fust.  The  court  never  forces  a  joint  administration, 
that  parties  may  not  have  reason  to  complain  of  the  inconveniences 
which  may  result  from  there  being  more  tnan  one  administrator ;  but 
where  the  parties  have  chosen  to  be  joined  in  the  administration,  the 
court  will  not  relax  a  practice  which  has  prevailed,  and  been  found 
useful.     I  must  reject  the  motion. 
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tfonrt    of    ^r(i)t0. 

Hull  v.  Hull,  falsely  called  M' Arthur.^ 

Jul/  5,  1851. 

Nullity  of  Marriage  —  Consent  —  Fraud. 

A  libel  pleaded  that  a  marriage  was  procarcd  by  the  instigation  of  the  parents  of  the  man, 
the  woman  being  only  fourteen  years  of  age,  and  under  their  custody  and  control :  — 

Heidi  that  the  facts  pleaded  raised  a  sufficient  case  of  fraud  to  make  the  libel  admissible. 

This  was  a  question  as  to  the  admissibility  of  a  libel  in  a  suit  for 
nullity  of  marriage,  by  reason  of  alleged  want  of  free  consent  on  the 
part  of  the  woman  at  the  time  of  the  marriage.  The  learned  judge 
of  the  Consistory  Court  had  admitted  the  libel  to  proof.  This  was 
an  appeal  from  that  decision.  The  libel  pleaded,  that,  at  the  time  of 
the  marriage,  the  woman  was  of  the  age  of  fourteen  years  and  three 
months ;  that,  in  consequence  of  her  mother  attending  the  same  place 
of  worship  as  Robert  Hull,  the  other  party  to  the  marriage,  she,  the- 
daughter,  Elizabeth  M' Arthur,  became  acquainted  with  him ;  that 
there  was  a  disparity  in  their  condition  of  life,  she  being  the  daughter 
of  a  chemical  manufacturer,  whereas  he  was  assistant  to  his  father,  a 
shoemaker,  receiving  a  weekly  payment  for  his  work ;  that  he  had 
formed  a  matrimonial  engagement  with  another  person ;  that  the 
banns  of  such  intended  marriage  had  been  published  three  times ; 
that  on  the  last  Sunday  of  their  publication,  E.  IVF Arthur,  missing 
R.  Hull  from  his  usual  attendance  at  the  chapel,  went  alone,  and  un- 
provided with  any  clothes,  to  the  bouse  of  the  father  of  R.  Hull,  to 
inquire  for  him  ;  that  she  was  then  told  by  his  father  and  mother,  neither 
of  whom  she  had  ever  seen  before,  that  their  son  was  engaged  to  be 
married  to  C.  J.,  but  that  they  were  very  much  displeased  thereat ;  that 
shortly  afterwards,  at  the  same  interview,  R.  Hull  himself  entered  the 

room,  whereupon  R.  Hull,  the  father,  and Hull,  his  wife,  with  a 

view  to  prevent  the  intended  marriage  of  their  said  son  with  the  said  C. 
J.,  and  taking  an  undue  and  illegal  advantage  of  the  tender  age,  igno- 
rance, and  inexperience  of  the  said  Elizabeth  M' Arthur,  and  of  her  pres- 
ence unprotected  in  their  house,  persuaded  and  induced  the  said  Robert 
Hull  the  younger  and  the  said  Elizabeth  M' Arthur  to  be  married  to- 
gether ;  and  accordingly,  at  their  instigation  and  inducement,  the  said 
Elizabeth  M' Arthur,  entirely  unknown  to  her  parents,  remained  under 

the  custody  and  control  of  the  said  Robert  Hull  the  father  and 

Hull  his  wife,  partly  in  their  own  house,  and  partly  in  the  house  of 
George  Hull,  another  son  of  the  said  Robert  Hull  and  —  Hull, 
where  she  was  sent  by  them  to  sleep,  (there  being  no  accommodation 
for  that  purpose  in  their  house,)  until  the  Tuesday  following  the  Sun- 
day on  which  she  went  there.  The  libel  then  went  on  to  plead,  that, 
on  the  day  following  such  Sunday,  Robert  Hull  the  younger  went,  ia 
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company  witU  bis  father,  to  Doctors'  Commons,  where  a  license  for 
the  marriage  was  procured ;  the  former  having,  in  order  to  obtain 
such  license,  knowingly  and  wilfully  sworn  falsely  that  E.  AF Arthur, 
whom  he  untruly  described  as  of  the  parish  of  St  Botolph,  Bishops- 
gate,  London,  was  of  the  age  of  twenly-one  years  and  upwards ;  that 
in  pursuance  of  such  license,  unduly,  fraudulently,  and  illegally  obr 
tained,  the  pretended  marriage  was  solemnized  on  the  following  day, 
in  the  presence  of  Robert  Hull  and  his  wife ;  that  in  the  afternoon  of 
the  day  of  the  marriage,  all  the  parties  repaired  to  Greenwich ;  that, 
whilst  there,  the  father  of  E.  M' Arthur  made  his  appearance,  in  com- 
pany with  a  policeman,  and  claimed  possession  of  his  daughter;  that 
the  presiding  magistrate  at  the  police  office  directed  her  to  be  given 
up  to  him,  her  father,  which  was  done ;  that  on  the  following  day  she 
was  taken  by  her  father  to  Glasgow ;  that  the  marriage  was  never 
consummated  ;  and  that  no  cohabitation  or  communication  of  any. 
kind  had  ever  taken  place  between  them,  the  said  Elizabeth  M' Arthur 
and  Robert  Hull  the  younger,  since  the  pretended  marriage. 

Waddilov€j  in  opposition  to  the  admission  of  the  libel,  contended 
that,  if  the  averments  pleaded  were  proved,  they  would  not  furnish 
sufficient  evidence  of  such  an  absence  of  consent  as  would  found  a 
sentence  of  nullity  of  marriage.  He  referred  to  Field's  Annulling 
Marriage  Bill,  2  R  L.  48. 

Jenner  and  22.  PhilUmorej  contra,  cited  Harford  v.  JUorriSj  2  Cons. 
Rep.  423. 

Sir  H.  Jenneb  Fust.  I  shall  admit  this  libel  to  proof,  and  remit 
the  cause  to  the  court  below.  The  learned  judge  of  that  court  said,  I 
understand,  when  he  admitted  the  libel,  that  although  the  facts  pleaded 
were  not  very  strong,  still  a  frand  might  have  been  pmctisec^  which 
could  possibly  be  established  by  the  evidence,  if  taken.  I  shall  adhere 
to  this  decision. 


€oit  tt    of    3lrr  I)t  0. 

CoRDY  &  others  t;.  Bentlbt.^ 

July  17,  1851. 

Church  Sales. 

A  libel,  in  a  cause  of  subtraction  of  church  rates,  pleaded  that  the  pariah  church,  &c,  wen  in 
want  of  repair,  and  that  a  monition  was  granted  calling  on  the  cnurch-wardens  to  take  the 
necessary  steps  to  procure  the  repairs,  &c. ;  that  a  vestry  was  oonrened,  and  the  majority 
there  present  in  effect  voted  against  the  rate ;  whereupon  the  chatrmaa  declared  such  TOie 
liiegal,  and  the  minority  paaswl  a  resolution  in  favor  of  the  rate.    Ko  ol^ection  was  taken 
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in  Teitrr  to  anj  of  tibe  items  for  whkh  the  nte  wm  levied,  bat,  in  opposing  the  admission 
of  the  libel,  counsel  took  objection  to  serenU  of  «those  items  as  iaT«Uanting  the  znte  :«- 

Held,  that  the  libel  was  admissible,  and  that,  if  the  items  were  illegal)  they  should  hare  been 
objected  to  in  restrj. 

The  facts  of  this  case,  which  are  in  some  respects  peculiar,  though 
the  case  is,  generally,  similar  to  Goslin  v.  Veleyy  are,  so  far  as  they 
appear  in  the  libel,  fully  stated  in  the  judgment 

Jenner  and  Harding  opposed  the  admission  of  the  libel.  Goslin  v. 
Velepj  14  Jur.  406 ;  12  Q.  B.  328,  the  only  case  in  support  of  a  rate 
made  by  the  minority,  is  under  appeal,  and  not  at  present  a  binding 
authority ;  and,  independently  of  the  objection  upon  the  general  prin- 
ciple, this  particular  rate  would  be  invalid,  as  including  the  expense  of 
articles  beyond  what  can  be  considered  necessary  lor  the  purposes 
of  divine  worship. 

Curteis  and  J!.  PhiUimore^  contra. 

Sir  H.  Jenner  Fust.  This  case  has  stood  over  for  some  time,  in 
the  hope,  rather  than  the  expectation,  that  some  final  result  might  be 
arrived  at  with  respect  to  the  Braintree  Case,  and  which  might  have 
furnished  the  court  with  some  rule  or  principle  upon  which  these 
questions  are  to  be  decided.  Unfortunately,  that  hope  has  not  been 
realized ;  and  the  court  is,  therefore,  called  upon  to  give  its  opinion  as 
to  the  admissibility  of  the  libel  offered  in  this  case,  m  a  cause  of  sub- 
traction of  church  rates.  The  case  is  brought  to  this  court  by  letters 
of  request  from  the  official  principal  of  the  Consistorial  Cfourt  of 
Chichester,  in  the  archdeaconry  of  Lewes,  and  the  citation  appears  to 
have  been  returned  on  the  6th  of  August,  1850.  The  rate  was  made 
on  the  9th  of  December,  1847,  and  it  does  not  exactly  appear  to  the 
court  why  it  is  that  the  church-wardens  of  the  parish,  in  such  a  rate  so 
made,  have  been  so  dilatory  in  commencing  proceedings  to  enforce 
the  payment  of  the  rate.  JBut,  however,  be  that  as  it  may,  the  case 
is  now  before  the  court,  the  libel  has  been  brought  in,  and  the  court 
has  heard  the  objections  which  were  urged  against  the  admbsion  of 
the  libel,  and  the  answer  given  to  those  objections.  The  question 
which  the  court  has  now  to  decide  is,  whether  the  libel  is  admissible, 
either  in  its  present  form,  or  at  all.  The  libel  consists  of  twenty-two 
articles,  of  which,  I  think,  a  great  many  might  have  been  spared,  be- 
cause this  is  a  proceeding  for  a  particular  rate, — that  is,  a  rate  made  in 
the  month  of  December,  1847, — and  if  that  rate  is  a  legal  rate,  every 
thing  that  has  taken  place  before  is  of  little  importance ;  if  it  is 
illegal,  why  then  what  nas  taken  place  seems  also  ot  little  importance. 
I  will  presently  explain  the  particular  articles  I  have  referred  to  —  how 
this  multiplication  of  articles  and  exhibits  has  arisen.  It  appears 
that^  in  the  years  1846  and  1847,  certain  vestry  meetings  had  been 
held ;  at  all. these  vestry  meetings  a  rate  was  proposed,  and  the  rate 
was  negatived  by  the  majority  of  persons  present,  and  no  further  pro- 
ceedings appear  to  have  been  taken  with  respect  to  this  vestry  meet- 
ing until  an  application  was  made  by  the  vicar  of  the  parish,  stating 
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the  circumstances  in  an  affidavit^  and  praying  the  archdeacon's  court 
for  a  monition  against  the  church-wardens,  calling  on  the  church- 
wardens to  show  cause  why  they  should  not  take  the  necessary  steps 
in  order  to  secure  the  repairs  of  the  church.  Now,  as  far  as  the  pro* 
ceedings  before  the  archdeacon  were  concerned,  all  these  articles  woe 
necessary  to  be  set  forth,  because  it  was  for  the  purpose  of  the  church* 
wardens'  exonerating  themselves  from  any  imputation  of  neglect  of 
duty  in  not  taking  care  that  the  necessary  steps  were  pursued  to  in* 
Bure  the  repairs  which  were  required.  .  But  they  are  of  no  importance 
in  this  case,  because  this  is  not  a  proceeding  against  the  church* 
wardens  for  neglect  of  duty,  but  a  proceeding  against  an  individual 
parishioner  to  recover  a  rate  made  on  the  9th  of  December,  1S47,  in 
pursuance  of  the  monition  issued  on  the  application  of  the  vicar  of 
Brighton  against  the  church-wardens,  who  did  not  appear  to  show 
cause.  Therefore,  if  it  was  a  matter  of  great  importance  at  the  pres- 
ent moment,  I  should  have  been  of  opinion  that  these  articles,  which 
plead  the  former  meetings,  were  unnecessary ;  but  the  expense  has 
been  incurred,  the  exhibits  are  before  the  court,  the  libel  is  before  the 
court ;  and,  supposing  I  was  of  opinion  that  it  w^as  admissible,  I 
should  not  think  it  necessary  to  make  an  alteration  in  that  respect,  so 
as  to  delay  the  final  conclusion  with  respect  to  the  admissibility  of 
the  libel  generally.  The  rate  wa^  made  for  the  necessary  repairs  of 
the  Church  of  St.  Nicholas,  Brighton,  and  the  Chapel  of  St  Peter,  in 
that  parish,  and  appears  to  me  to  amount,  according  to  the  estimate, 
to  about  800/.  Now,  the  libel  began  with  stating,  very  properly,  un* 
doubtedly,  the  act  of  the  58  Geo.  3,  c.  45,  under  which  the  Chapel  of 
St.  Peter  was  built,  in  the  year  1823.  The  first  article  pleaded  the 
<»nsecration  of  the  chapel ;  the  second,  the  sentence  pf  consecration ; 
the  third  referred  to  ,the  58  Geo.  3,  c.  45,  by  which  the  repairs  of  the 
chapels  are  to  be  made  by  the  parishioners  in  the  parish  in  which 
they  are  situated.  The  fourth  pleaded  that  the  parishioners  of  St 
Nicholas  were  liable  for  the  repairs  of  St  Peter's.  .The  fifth  pleaded 
that  the  parish  Church  of  St  Nicholas  and  the  Chapel  of  St  Peter, 
were  still  in  need  of  repairs,  —  I  am  now  stating  shortly  the  substance 
of  the  articles,  so  far  as  it  is  necessary  for  the  consideration  of  the 
«ourt,  —  and  that  a  vestry  meeting  was  held  on  the  28th  of  May, 

1846,  and  also  upon  the  7th  of  June,  1847,  at  both  of  which  meet- 
ings a  rate  was  refused.  The  sixth  pleaded  a  vestry  meeting  on  the 
12th  of  August,  1847,  and  that  a  specification  and  an  estimate  of  the 
expense  of  the  repairs  were  laid  before  the  vestry,  and  the  specifica* 
lion  and  estimate  were  afterwards  annexed,  and  that  the  rate  was 
then  also  refused.  The  seventh  pleaded  that  an  affidavit  was  made 
by  Mr.  Wagner,  the  vicar  of  the  parish,  in  the  month  of  October, 

1847,  in  which  the  circumstances  to  which  I  have  referred  were  stated 
and  set  forth,  and  a  decree  issued  against  the  church-wardens  to  show 
cause  why  a  monition  should  not  issue  to  call  a  vestry  for  the  pur- 

?ose  of  making  a  rate,  and  no  appearance  was  given  to  that  decree, 
["he  eighth  referred  to  the  record  of  that  proceeding.  Now  comes 
the  important  part  of  the  case.  The  ninth  article  pleaded  that  a  ves- 
try was  held  on  the  9th  of  December,  1847,  —  this  being  held  accord- 
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ing  to  the  legal  notice  given,  — and  that  a  specification  and  an  esti- 
mate of  the  expense  of  the  repairs  were  laid  before  the  vestry.  Per- 
haps, as  this  is  an  important  article,  it  may  be  necessary  to  refer 
rather  more  particularly  to  it,  especially  as  it  is  the  article  upon  which 
this  question  arises.  It  pleads,  ^  that  the  said  ancient  chnrch  of  the 
said  parish  called  '  St.  Nicholas's  Church,'  and  the  said  chnrch  or 
chapel  of  ease  of  the  said  parish  called  ^  St  Peter's  Church,'  still 
continuing  respectively  in  urgent  need  of  repair,  and  the  said  then 
church-wardens  of  the  said  parish  having  no  funds  in  hand  io  effect 
such  repairs,  they,  the  said  church-wardens,  and  divers  of  the  most 
substantial  and  others  of  the  parishioners  and  inhabitants,  rate  payers 
of  the  said  parish,  did,  on  the  9th  day  of  December,  in  the  year  lo47, 
meet  together  in  vestry,  at  the  Town  Hall  in  Brighton,  pursuant  to 
public  notice  previously  and  diiiy  given  according  to  law,  and  in 
obedience  to  the  monition  in  the  next  preceding  article  pleaded." 
That  the  vicar  of  the  parish  was  present  and  took  the  chair,  and  the 
monition  and  the  notice  convening  the  vestry  were  read,  and  the 
church-wardens  did  produce  and  exhibit  a  survey  or  specification  and 
estimate,  recently  made  by  a  person  of  competent  skill  and  experience, 
of  the  repairs  necessary  to  be  immediately  done  to  the  said  ancient 
Church  of  St  Nicholas,  and  the  expenses  were  estimated  to  amount 
to  the  sum  of  278/.  ds.  8<Lj  and  alsA  of  the  repairs  necessary  to  be  im- 
mediately done  to  the  Church  or  Chapel  of  ease  of  St  Peter,  amount- 
ing to  157L  17s.  4i(L ;  and  also  an  estimate  of  other  necessary  and 
lawful  expenses  incident  to  the  execution  of  their  office  as  church- 
wardens of  the  aforesaid  parish  for  the  then  current  year,  amounting 
to  the  sum  of  188/.  65. ;  and  also  produced  an  estimate  of  other 
necessary  and  lawful  expenses  incident  to  the  execution  of  their  of* 
fice  as  church  or  chapel-wardens  of  St  Peter's,  amounting  to  101/1 
8^.  9^/.,  and  of  the  expenses  of  rate  books,  and  making  the  said  rate, 
amounting  to  the  sum  of  75/.  The  necessity  of  the  rate  was  not 
disputed,  nor  was  any  objection  made  to  the  specification  or  estimate, 
and  eventually  a  rate  of  one  penny  in  the  pound  was  proposed  to  be 
made,  according  to  the  mode  in  which  the  occupiers  of  premises 
were  assessed  to  the  poor  rate. 

It  goes  on  to  plead  that  this  motion  having  been  made,  and  seconded 
by  Mr.  Williams,  also  one  of  the  church-wardens  of  the  parish  at 
that  time,  an  amendment  wa%  made  by  another  parishioner,  an  inhab- 
itant, to  the-  effect  '^  that  the  reparations  and  clean  keeping  of  the 
Churches  of  St  Nicholas  and  St  Peter  be  done  by  voluntary  contribu- 
tions, in  accordance  with  the  statute  law  of  the  land."  I  do  not  know 
where  he  finds  that  statute  law  of  the  land,  which  throws  the  repairs  of 
the  church,  the  lighting  and  keeping  the  church  clean,  on  the  voluntary 
contributions  of  the  parish.  That  amendment  the  chairman  declared 
illegal,  and  refused  to  put  it  to  the  meeting.  Another  amendment 
was  then  moved,  and  also  seconded  by  a  parbhioner,  <'  That  the  con« 
sideration  of  this  church  rat«  be  adjourned  to  this  day  six  months." 
This  also  was  declared  by  the  chairman  to  be  illegal,  and  he  refused 
to  put  that  to  the  meeting.  Now,  then,  the  tenth  article  goes  on  to 
plead  in  this  way  —  that  while  the  parishioners  were,  as  aforesaid,  in 

50^ 
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vestry  assembled,  the  qaestion  was  then  and  there  put  by  the  chair- 
man, whether  an.y  other  person  wished  tojnake  any  other  amendment ; 
that  no  affirmative  answer  being  returned  to  such  question,  thereupon 
the  chairman  put  the  original  motion  —  that  is,  that  a  rate  of  one  penny 
in  the  pound  be  granted.  This  motion  was  negatived  by  a  large  major- 
ity, —  I  think,  two  to  one,  —  forty-seven  for  it,  and  ninety  against  it ; 
but  the  chairman  declared  the  votes  against  the  motion  illegal,  thrown 
away  —  that  the  original  motion  was  carried,  or  to  that  effect  That 
no  other  motion  was  then  made,  and  the  chairman,  with  other  of  the 
parishioners  assembled  in  vestry  remaining  in  the  vestry,  made  a  rate 
of  one  penny  in  the  pound,  which  I  have  already  stated  will  amount 
to  about  800/.  These  are  the  two  important  articles  of  the  libel.  It  ia 
stated  that  one  penny  in  the  pound  will  amount,  according  to  the  esti- 
mate, to  about  800/.  But  it  is  stated,  that  on  account  of  many  of  the 
parishioners  being  excused  by  reason  of  their  poverty,  and  that  there  are 
other  parts  of  the  rate  which  it  is  impossible  to  recover,  from  removals 
and  insolvency,  no  more  will  be  raised  than  is  necessary  for  the  repairs 
of  the  church,  and  providing  those  other  articles  said  to  be  necessary. 
The  eleventh  article  pleads  several  exhibits,  which  it  is  not  necessary  to 
state  at  present ;  and  the  twelfth  article  went  on  to  plead  some  further 
•  exhibits  —  the  affidavit  of  Mr.  Wagner,  the  copy  of  the  monition,  and 
the  minutes  of  the  proceedings  oT  the  Consistorial  Court  of  Lewes. 
The  thirteenth  exhibits  the  notice  for  the  vestry  caUed  on  the  9th  of 
December,  1847,  and  the  proceedings  in  the  vestry  on  that  day.  There 
were  also  a  specification  and  an  estimate,  which  are  annexed  to  the  libel 
of  August,  1847,  and  also  those  of  the  9th  of  December  —  the  exhibit 
No.  15.     The  fourteenth  went  on  to  plead  the  assessment  upon  the 

! gentleman  proceeded  against  for  the  recovery  of  the  rate,  and  set 
orth  at  length  the  different  premises,  and  the  value  of  the  premises 
for  which  he  was  assessed.  Now,  I  confess  I  was  in  some  difficulty 
to  understand  exactly  what  was  the  meaning  of  this  article ;  for  it 
pleaded  that  William  Bentley,  the  gentleman  proceeded  against,  at 
the  time  of  making  the  rate  mentioned  in  the  tenth  preceding  article, 
did  hold,  occupy,  or  enjoy  a  certain  messuage  or  tenement  and 
premises,  situate  and  being  No.  5,  in  Nelson  Row,  in  the  parish  of 
Brighton,  of  the  actual  yearly  rent  or  value  under  composition.  Now, 
I  confess  I  never  could  understand,  till  the  other  day,  what  was  set 
forth  in  speaking  of  a  rent  under  composition.  There  is  no  explana- 
tion of  it  given  in  the  article  of  the  libel ;  but  upon  making  inquiry, 
I  find  there  is  a  local  act,  by  which,  where  premises  are  under  20/. 
value,  or  any  value,  which  are  let  out  in  whole  or  in  part  for  tempo- 
rary  occupation,  the  landlords  are  authorized  to  enter  into  a  composi- 
tion with  the  church-wardens  for  the  payment  of  certain  rates  upon  a 
certain  amount  of  value,  not  being  less  than  one  eighth,  nor  more  than 
three  fifths,  of  the  actual  value  of  the  premises.  Though  it  is  not  plead- 
ed here,  I  presume  the  fact  to  be,  that  Mr.  Bentlev  had  compounded 
with  the  church-wardens.  Now,  certainly,  regularly  speaking,  I  think 
it  ought  to  have  been  pleaded  :  though  the  act  is  a  public  act,  yet  the 
fact  of  commutation  ought  to  have  been  pleaded  and  set  forth  in  this 
libel.    It  appears  there  are  other  premises  to  which  this  gentleman  is 
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also  assessed,  an^for  which  he  has  not  compounded.  I  do  not  find  any 
objection  to  the  sum  at  which  they  are  valued,  and  upon  which  the 
assessment  is  made;  but  there  are  other  premises;  therefore,  it  was 
very  difficult  for  the  court  to  understand  what  was  the  real  meaning 
of  "  composition,"  and  which  affects  many  of  the  premises  for  which 
this  gentleman  was  assessed.  Now,  the  whole  of  the  assessment  on 
Mr.  Bentley,  and  for  which  the  suit  is  commenced,  is,  I  think,  the  sum 
of  19^.  Ife^.,  being  10^^  less  than  one  eight  hundredth  part  of  the  rate. 
If  assessed  for  205.,  it  would  have  been  one  eight  hundredth  part. 
But  that  is  immaterial.  The  question  is  the  principle,  whether  the 
rate  be  duly  paid.  Then  the  articles  went  on  in  the  usual  way  to 
plead  application  for  the  rate,  the  refusal  to  pay,  the  summoning  be- 
fore the  magistrates,  and  the  objection  to  the  validity  of  the  rate. 
The  twenty-first  and  the  twenty-second  articles  are  in  the  usual  terms. 
The  admission  of  the  libel  was  opposed  on  behalf  of  Mr.  Bentley. 
The  question  turned  upon  the  validity  of  this  rate.  Now,  as  to  the 
notice  of  the  vestry,  no  doubt  the  vestry  was  duly  called ;  at  least,  I 
must  take  it  for  granted,  because  it  is  so  pleaded  in  the  libel,  and  the 
parishioners  met  in  the  vestry ;  that  the  estimate  for  the  necessary 
repairs,  together  with  the  specification  to  which  the  estimate  applied, 
both  for  St  Nicholas  and  the  Chapel  of  St.  Peter,  were  laid  before  the 
vestry ;  and  there  is  no  doubt  the  parishioners  are  equally  liable  to  the 
repairs  of  the  chape]  as  for  the  parish  church  under  the  act  of  Parlia- 
ment to  which  reference  has  been  made.  But  when  this  rate  was 
proposed,  and  the  amendment  moved,  all  that  is  necessary  for  the 
court  to  refer  to  is,  that  the  consideration  was  proposed  to  be  post- 
poned for  six  months,  which  has  been  held  equivalent  to  a  refusal  of 
the  rate.  I  therefore  hold  this  was  a  refusal  of  the  rate  for  the  neces- 
sary repairs  of  the  church,  according  to  the  specifications  and  estimate 
laid  before  them.  There  are  differences,  to  which  I  will  presently 
advert,  which  are  suggested  as  distinguishing  this  case  from  the 
Braintree  Case,  Some  observations  were  made  with  respect  to  the 
BraifUree  Casey  and  the  principle  on  which  that  rate  was  made,  and 
some  reference  was  made  to  the  opinions  expressed  by  the  learned 
judges  at  common  law,  before  whom  the  question  of  prohibition  was 
argued,  in  the  Queen's  Bench  and  in  the  Exchequer  Chamber.  But 
the  court  is  not  inclined  to  enter  into  that  question  ;  the  decision  of 
the  court  in  the  BraifUree  Case  has  hitherto  not  been  impeached. 
Questions  have  been  raised  upon  it,  with  respect  to  which  great  dif- 
ferences of  opinion  are  at  present  entertained  at  common  law.  No 
appeal  was  instituted  from  the  decision  of  the  court;  and  from  the 
principle  there  laid  down,  I  am  by  no  means  inclined  to  depart  That 
principle  I  understand  to  be  this:  that  the  repair  of  the  church  is  a 
common-law  obligation,  —  taking  it  from  the  opinion  of  that  very 
learned  judge  of  the  Common  Pleas,  the  late  Chief  Justice  Tindall,  — 
a  common-law  obligation  which  the  parishioners  are  bound  to  dis- 
charge ;  they  have  no  right  to  discuss  whether  they  will  repair  the 
church  or  not,  but  simply  to  consider  how  the  common-law  obligation 
may  be  best  performed.  Therefore,  when  the  necessity  for  repairs  is 
shown,  the  funds  necessary  to  defray  the  expenses  must  be  provided  ; 
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and  if  the  majority  refuse  to  make  a  rate  for  the  nec^sary  purpose,  the 
minority  at  the  same  vestry  may  make  that  rate,  the  principle  being 
that  the  common-law  obligation  is  one  that  admits  of  no  discretion* 
Those  are  not  the  precise  words,  but  the  substance  of  them.  Now, 
so  far  as  the  specifications,  estimates,  and  repairs  of  the  church,  and 
the  providing  those  things  necessary  for  the  decent  celebration  of 
divine  service,  are  concerned,  they  come  precisely  under  the  principle 
of  the  Braintree  Case^  But  there  were  certain  other  things,  which, 
though  they  do  not  stand  on  the  same  footing  of  ancient  common 
law,  have  nevertheless  become  so  necessary  to  the  due  performance 
of  divine  service,  and  the  decency  of  its  performance,  in  lai^  and 
populous  places,  that  it  has  been  held  repeatedly,  that  these  certain 
other  things,  which  are  reasonable  and  proper,  but  which  do  not  de- 
pend upon,  nor  are  enjoined  by,  common-law  obligation,  may  never- 
theless be  determined  upon  by  a  majority  of  the  vestry ;  and  if  so 
determined  upon  by  a  majority  of  the  vestry,  that  these  expenses 
shall  be  incurred,  or  these  additions  made,  then  they  stand  upon  the 
same  footing  as  the  other  articles,  namely,  those  necessary  for  the 
repairs  of  the  church  and  the  celebration  of  divine  worship,  and  may 
be  recovered  in  a  suit  for  the  subtraction  of  church  rates.  Now,  the 
different  articles  it  is  not  necessary  to  go  all  the  way  through,  but 
they  are  such  as  comprise,  generally  speaking,  what  are  denominated 
the  ornaments  of  the  church.  Again :  the  repairs  of  the  bells,  the 
organ,  and  organist's  salary,  the  pew  openers,  and,  amongst  others, 
the  beadles.  With  respect  to  these,  they  are  discretionary  in  the  pa- 
rishioners, who  may  adopt  or  reject  the  motion  for  these  expenses  being 
included.  If  the  majority  adopt  them,  they  are  part  of  the  church 
rate ;  if  they  reject  them,  they  cannot  be  enforced.  It  is  necessary  to 
make  these  observations,  with  reference  to  an  objection  taken  with 
respect  to  different  items,  of  which  the  specification  and  estimate  are 
before  me.  I  ought  not  to  say  specification,  because  no  objection 
seems  to  be  made  to  it,  and  it  refers  principally  to  the  repairs  of  the 
fabric  of  the  church,  rather  than  incidental  expenses  for  the  celebra- 
tion of  divine  service,  and  the  offices  therein. 

Now,  an  observation  has  been  made  here,  that  not  one  single  objec- 
tion was  taken  to  any  one  of  those  items  at  the  time  the  meeting  was 
held ;  that  these  specifications  and  estimates  were  laid  before  the 
vestry ;  that  every  parishioner,  therefore,  who  was  assembled  there  in 
vestry  had  an  opportunity  of  seeing  and  raising  an  objection  to  every 
one  of  those  items,  but  no  objection  was  made  to  any  one  of  them 
The  natural  inference  from  that  would  be,  that  they  assented:  they 
took  no  part  —  they  made  no  objection  to  incur  the  expense,  but  left 
that  for  counsel  to  do  when  the  libel  came  on  for  admission ;  and 
certainly  they  have  not  been  very  abstemious  in  the  objections  taken 
to  the  different  items  which  form  the  estimate  of  expenses. 

In  the  first  place,  we  will  take  St  Nicholas.  There  is  the  pew 
opener's  salary,  10/.  There  was,  it  is  said,  no  necessity  for  that  pew 
opener;  but  it  appears,  according  to  the  estimate  laid  before  the  court, 
that  the  pew  opener  was  appointed  by  the  vestry  on  Easter  Monday, 
1847,  in  reference  to  which  the  present  rate  was  made  for  the  current 
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expenses  of  that  year.  Again :  objection  was  made  that  the  beadles  — - 
beadles  for  the  church  ana  churchyard,  111.  12s.  —  were  not  necessary. 
Again :  objection  was  made  that  the  books  for  the  use  of  the  minister 
were  not  necessary.  Cleaning  the  church,  I  believe,  was  not  objected « 
to.  New  register  books,  at  the  charge  of  10/.  IO5.,  were  objected  to, 
and  yet  they  are  bound  to  procure  register  books  under  the  act  of 
Parliament  Again :  copies  of  registers  for  the  archdeacon's  court, 
and  parchment,  12/.  10s.  These  are  bound  to  be  furnished  to  the 
chancellor's  court  of  the  diocese;  the  archdeaconry  of  Lewes  is  the 
proper  deposit  for  these  books.  Again :  I  believe  the  church-wardens' 
visitation  fees  were  not  objected  to,  65.  6d.  —  not  a  very  extravagant 
charge,  as  compared  with  what  I  have  seen  for  visitation  fees.  Sta- 
tionery and  printing  were  objected  to,  and  an  objection  was  made  to 
moving  chalk  from  the  new  burial-ground,  accumulated  from  digging 
graves,  &c.  I  think  that  is  a  necessary  expense  incurred,  because 
it  never  can  be  tolerated  that  a  great  mound  of  chalk  should  be  left 
in  the  burial-ground,  however  it  may  have  been  occasioned ;  and  the 
former  church-wardens  may  have  neglected  their  duty  in  not  removing 
it,  or  taking  care  that  no  such  accumulation  was  made.  I  think,  with 
respect  to  that  charge,  there  is  no  legal  objection.  The  former  ex- 
penses I  mentioned  amount  to  90/.,  the  removing  of  the  chalk  to  98/.; 
the  repairs,  which  are  included  in  the  specification,  amount  to  278/. 
3^.  Srf.,  for  the  repairs  of  St  Nicholas's  Church,  the  whole  amount 
being  466/.  95.  6d.  The  repairs  of  St  Peter's  were  pretty  much  of 
the  same  description :  Neale,  for  attending  the  public  cloclc,  placed  in 
the  tower  of  the  church  by  order  of  the  vestry  —  I  presume  that  was 
the  payment  of  the  person  who  attended  the  clock  —  his  salary  is  10/.; 
the  beadles  in  the  church  and  churchyard  17/.  12^.;  repairs  to  the 
organ;  books  for  the  use  of  the  minister;  lighting  the  church ;  sacra- 
mental wine;  coals  and  candles;  stationery  and  printing;  washing 
surplices;  incidental  expenses;  and  then  the  great  objection,  inde- 
pendently of  the  repairs  of  the  church  and  organ,  was  for  matting 
in  the  galleries,  and  carpet  for  the  altar.  These  were  all  specifically 
set  forth  in  the  estimate  of  repairs  of  St  Peter's,  and  they  amount  to 
101/.  2s.  9d.;  the  external  and  internal  repairs  of  St  Peter's,  157/.  17^. 
4d. ;  amounting  in  the  whole  tO  259/.  Is,  Id.  Then  there  was  the 
cost  of  rate  books,  and  the  making  of  the  rate,  &c.  They  amounted 
to  a  very  large  sum ;  and  the  court  is  not  very  much  surprised  at  it, 
when  it  finds  these  two  folio  volumes,  in  which  the  rate  is  contained, 
of  every  occupier  or  rate  payer  —  his  name  is  set  forth,  and  a  great 
deal  of  trouble,  time,  -and  expense  is  incurred  in  making  out  these 
rates.  Now,  I  anri  by  no  means  inclined  to  uphold  the  objections 
which  have  been  made.  I  think  those  articles  which  are  objected  to 
more  particularly,  namely,  the  repairs  to  the  organ,  moving  the  chalk, 
the  matting,  and  carpet,  though  not  immediately  necessary  for  the 
decent  performance  of  divine  service,  nevertheless  are  articles  which 
the  parishioners,  for  their  own  comfort  and  their  convenience,  may 
think  proper  to  sanction  in  these  populous  places ;  and  when  I  see  all 
these  estimates  were  laid  before  the  vestry,  when  I  find  no  objection 
is  made  to  any  one  of  the  articles  except  by  counsel,  then  it  is  for  the 
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court  to  consider  whether  this  is  not  assent  on  their  part  to  the  pro* 
priety  of  the  articles  being  procured  for  the  purpose  for  which  they 
are  here  set  down.  It  was  argued  by  one  of  the  learned  counsel  for 
Mr.  Bentley,  that  it  was  not  incumbent  on  the  parishioners  to  take  the 
objection  and  separate  the  legal  articles  from  those  that  are  illegal ; 
and  the  court  may  be  told,  that,  there  being  no  law  which  throws  that 
necessity  upon  them,  if  the  court  should  be  of  opinion  that  the  neces- 
sity was  thrown  upon  them,  it  will  be  judge-made  law.*  I  am  afraid 
a  great  deal  of  the  law  is  judge-made  law,  for,  unless  in  every  par- 
ticular, in  an  act  of  Parliament,  there  is  a  specific  provision,  it  is  the 
applicajion  of  one  principle  to  another  which  constitutes  the  law,  and 
that  must  be  considered,  to  a  great  extent^  judge-made  law.  Be  that 
as  it  may,  whether  it  is  good  law  or  bad  law,  I  am  of  opinion,  as  at 
present  advised,  that  these  articles,  which  may  be  called  "ornaments," 
which,  if  not  necessary,  are  proper,  at  least,  for  the  due  and  decent 
performance  of  divine  worship,  are  properly  objects  of  church  rate 
where  they  are  laid  before  the  vestry,  and  every  parishioner  has  an 
opportunity  of  expressing  assent  and  dissent  from  those  things  there 
specifically  set  forth.  It  was  said,  that  to  pronounce  that  these  things 
were  proper  and  decent,  would  be,  where  no  objection  was  actually 
made,  to  take  away  discretion  fro/n  the  parishioners  —  that  they  had 
no  discretion  left  to  determine  whether  tljese  articles  were  or  were  not 
to  be  procured ;  but  I  confess  I  cannot  see  the  force  of  the  argument, 
or  how  it  is  to  be  applied  to  such  a  case  as  this,  where  the  discretion 
may  be  exercised  by  every  parishioner  present.  If  they  will  not  take 
the  trouble  to  object  to  an  estimate,  they  must  take  the  consequences 
upon  themselves ;  which  I  confess  to  be  much  the  same  as  ^  these 
were  considered  necessary  as  forming  part  of  the  common-law  obliga- 
tion which  they  were  bound  to  discharge.  Under  these  circumstances, 
I  am  of  opinion  that  the  libel  at  present  before  the  court  is  admissi- 
ble, and  I  admit  it.  What  the  result  may  be  hereafter,  it  is  impossi- 
ble to  say.  Until  the  Braintree  Case  is  decided,  I  must  adhere  to 
the  principle  held  in  this  court,  namely,  where  the  majority  refuse  to 
make  a  rate  for  the  necessary  repairs  of  the  church,  the  minority,  in 
vestry,  may  make  that  rate,  and.where  those  articles,  which  are  not 
absolutely  necessary,  but  proper  for  the  decent  performance  of  divine 
service,  are  laid  before  the  vestry,  coupled  with  those  which  are  neces- 
sary for  the  performance  of  divine  worship.  Therefore,  the  libel  may 
be  admitted* 
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^xtxo%ativt    Court. 

Etres  v.  Brodrick.^ 

Aagut  5,  1851. 

Practice  in  the  Registry —  Custody  and  Inspection  of  Testamentary 

Papers. 

A  testamentary  suit  was  compromiMd,  and  a  private  act  of  Parliament,  settliog  the  rights 
of  the  several  persons  interested,  obtained ;  the  several  testamentary  papers  had,  in  the 
coarse  of  the  proceedings  in  the  caase,  been  brought  into  the  registry :  — 

The  conrt  refused  to  order  them  to  be  delivered  oat  for  the  purpose  of  being  examined. 

George  Alan,  Viscount  Middleton,  died  in  the  month  of  Novem- 
ber, 1848.  In  Hilary  term  following,  a  suit  was  commenced  in  the 
Prerogative  Court  of  Canterbury  toucliing  the  validity  of  the  last 
will  and  testament  of  the  deceased.  Affidavits  of  scripts  were 
brought  in,  from  which  it  appeared  that  there  were  several  testament- 
ary papers,  of  different  dates  and  of  different  tenor,  amongst  others 
four  wills,  marked  E,  F,  G,  and  H,  and  a  codicil  dated  June,  1847. 
The  parties  interested  under  these  papers,  as  well  as  the  parties  to 
the  suit  i;ommenced,  and  also  the  heirs  at  law  and  next  of  kin  of  the 
deceased,  were  anxious  to  enter  into  a  compromise ;  and,  in  conse- 
quence of  some  of  the  parties  interested  being  infants,  it  became 
necessary  to  obtain  an  act  of  Parliament  to  carry  it  into  effect,  which 
received  the  royal  assent  on  the  14th  of  August,  1850,  being  intituled 
<^  An  Act  for  giving  efiect  to  a  compromise  relating  to  the  estates 
of  the  Right  Hon.  George  Alan,  Viscount  Middleton,  decea^,  and, 
wifh  a  view  thereto,  for  vesting  the  estates  in  England  and  Ireland, 
late  of  the  said  Viscount  Middleton,  in  trustees,  and  for  other  pur- 
poses." After  the  passing  of  this  act,  and  in  pursuance  thereof,  the 
proctors  of  the  parties  in  the  cause  declared  they  proceeded  no  fur- 
ther therein ;  whereupon  probate  of  the  last  wUl  of  the  deceased, 
dated  the  14th  of  March,  1848,  was  decreed  to  pass  to  the  executors 
named  therein,  and  on  the  7th  of  November,  1850,  was  granted  to 
them  in  common  form.  By  the  act  of  Parliament,  the  several  free- 
hold, copyhold,  and  leasehold  estates  of  the  deceased  were  vested  in 
G.  W.  E.  and  R.  B.  B.,  (the  trustees  appointed  to  carry  out  the  trusts,) 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to  sell 
and  dispose  of  the  same,  either  together  or  in  parcels,  and  in  such 
manner  as  therein  described,  and  to  pay  the  purchase  moneys  arising 
from  such  sales  in  manner  therein  mentioned.  These  estates,  in 
the  county  of  Surrey  and  in  different  parts  of  Ireland,  were  very  ex- 
tensive, and  of  considerable  value.  The  trustees  had  sold  a  portion 
of  the  estates  in  Surrey,  and  were  making  arrangements  for  a  further 
sale.     The  devises  and  bequests,  and  the  particulars  of  the  several 

1  15  Jar:  865. 
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former  wills  of  the  deceased,  and  of  the  codicil  of  June,  1847,  are  re- 
cited and  set  forth  in  the  act  of  Parliament,  and  formed  part  of  the 
evidence  of  the  title  of  the  trustees  to  the  estates  of  the  deceased 
The  purchasers  of  the  portion  of  the  estates  already  sold  were  ad- 
vised that  their  solicitors  should  examine  the  said  original  testament- 
ary  papers,  and  compare  them  with  the  abstract  of  title ;  and  every 
future  purchaser  might,  it  was  said,  require,  a  similar  examination. 
On  the  14th  of  July,  1851,  the  solicitor  of  one  of  the  purchasers  at- 
tended in  the  registry  for  the  purpose  of  examining  and  comparing 
the  originals  with  the  abstract ;  but  he  was  not  allowed  to  do  so,  the 
practice  of  the  office  allowing  such  papers  to  be  read  and  inspected 
only,  and  not  to  be  examined  or  compared  with  an  abstract  or  copy 
thereof,  either  in  or  out  of  the  registry,  unless  office  copies  of  the  pa- 

f)ers  were  taken.     The  contents  of  the  wills  in  question  w^ere  of  great 
ength ;  the  expense  of .  office   copies  would,  consequently,  be  very 
great,  and  would  be  of  no  further  use  to  those  obtaining  them. 

Harding^  under  these  circumstances,  moved  the  court  to  direct  the 
original  wills  of  the  deceased,  remaining  in  the  registry  of  the  court, 
marked  E,  F,  G,  and  H,  and  also  the  original  codicil,  dated  the  4th 
of  June,  1847,  also  remaining  in  the  registry  of  the  court,  to  be  de- 
livered out  for  the  purpose  of  being  compared  with  the  abstract,  on 
attested  copies  being  left  in  the  registry. 

Sir  H.  Jenner  Fust.  I  must  reject  this  motion.  The  office  is  re- 
sponsible for  the  safe  custody  of  these  papers,  and  I  should  not  be  jus- 
tified in  ordering  them  to  be  delivered  out ;  the  object  may  probably 
be  attained  in  an  easier  way  than  that  now  suggested. 

JVbte.-^Thi8  case  was  moved  under  an  impression  that  each  purchaser  would  have 
to  take  office  copies  ;  but  it  was  ascertained  that  the  set  of  office  copies  furnished  to 
the  trustees  would  enable  the  purchasers  producing  it  in  the  office  to  examine  Aod 
compare  the  originals  with  the  abstract 
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ABANDONMENT. 
See  Injunction,  1. 

ABATEMENT. 
See  Practice,  8. 

ABSENT  DEFENDANT. 
See  Practice,  1. 

ACTION. 

See  Injunction,  2l 


ADMINISTRATION. 

Eedesiaalieal  Court  —  ProhaU.]    In  a  claim  for  administration  of  an  estate,  the  pro- 
bate or  letters  of  administration  must  be  produced.    Beaumont  v.  Jamest  166. 

ADMINISTRATION  SUIT. 
See  Practice,  10. 

AFFIDAVITS. 

Affidavits  should  not  contain  offensive,  irritating,  or  angry  expressions.    Siocher  v. 
Brodcelbanky  67. 

AGENT. 
See  Partnership,  1, 2, 3,  4. 

ALLOTTEE. 
See  Contributories,  3. 

AMENDMENT. 

Ckam,]    A  claim  may  be  amended  afler  it  has  been  set  down  for  hearing.    Potts  v 
Thames  Haven  Dock  Co^  22a 


ANNUITY. 
See  Will,  11. 

APPEAL. 

See  Winding-up  Acts,  3.    Bankruptcy,  9.    Practice,  3. 
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APPORTIONMENT. 
See  Trusts,  1. 

ARREARS  OF  RENT. 

See  AsSIONMElfT. 

ASSIGNMENT. 

Mortgage  —  •Arrears  of  Rent,]  An  assignment  of  a  mortgage,  without  express  words 
as  to  rent  then  in  arrear,  does  not  carry  rent  accmed  dae  prior  to  the  assignment. 
Salmon  v.  Dean^  107. 

See  CoBiposTTioN  DEn>. 

ATTORNEY. 

1.  In/ant  —  Costs — Setting  aside  Sale,]  An  attorney  for  three  brothers,  on  behalf  of 
one  of  them,  a  minor,  lotted  and  put  np  to  sale  an  estate  belonging  to  the  three, 
and  bid  for  in  person,  and  became  the  purchaser  of  part,  and  signed  a  contract  for 
the  same,  but  paid  no  deposit.  He  subsequently  took  possession  of  the  estate. 
The  client,  after  attaining  twenty-one,  five  montfais  after  the  sale,  received  DK>ney 
from  the  attorney,  amountmg  to  more  Uian  his  share  of  the  purchase  money  of  tfaie 
property  bought  by  the  attorney.  Three  years  afterwards  he  filed  his  bill  to  set 
aside  the  sale  on  the  ffroijnd  of  fraud.  The  charges  of  fi'aud  were  not  supported 
by  evidence.  The  bill  was  held  to  be  filed  too  late,  and  was  therefore  dismissed, 
but,  in  consequence  of  the  conduct  of  the  attorney  in  the  matter  of  the  sale,  with- 
out  costs.    Salmon  v.  Cutts^  93. 

2.  Specific  Petformance»]  The  attorney  filed  his  bill  for  the  specific  performance  of 
the  agreement,  but  the  court  refused  to  interfere,  and  dismissed  his  bill  also,  and 
with  costs.  lb. 

See  Solicitor.    Production  of  Papers,  2l 

BANKRUPTCY. 

1.  Joint  and  separate  Fiat — Proof.]  A  creditor  brought  an  action  uesdnat  one  of 
three  joint  debtors,  two  of  whom  were  out  of  the  Jurisdiction,  and  obtained  judg- 
ment The  creditor  afterwards  issued  a  fiat  of  bankruptcy  against  the  debtor 
against  whom  he  had  so  recovered.  Distinct  accounts  were  directed  to  be  kept  of 
vhe  joint  estate  of  the  three  debtors.  The  creditor  endeavored  to  transfer  his  proof 
fi'om  the  separate  to  the  joint  estate,  but  was  refused  permission  by  the  commis- 
sioner. Upon  an  appeal,  the  creditor  ameing  to  abandon  or  withdraw  the  proof 
made  against  the  separate  estate,  the  court  declared  he  was  entitled  to  make  such 
proof  as  be  would  be  entitled  to  make  if  the  action  had  not  been  brought  and  the 
judgment  had  not  been  obtained.    Jones,  ex  parte,  240. 

2.  ff^hen  a  Person  is  a  Bankrupt.]  A  man  may  fairly  cany  on  his  trade  even  where, 
if  his  assets  were  realized,  they  would  have  been  less  than  his  debts.  Such  a 
course  may  be  likely  to  be  beneficial  to  existing  creditors,  and  may  be  puraued 
without  dishonesty,  if  he  have  a  well-?rounded  expectation  and  reasonable  nope  of 
surmounting  his  difficulties.    Domford,  ex  parte,  242. 

3  Conduct  as  a  TVader.]  Where  all  the  material  acts  under  consideration  took 
place  while  a  bankrupt  carried  on  that  trade  in  respect  of  which  he  was  declared  a 
bankrupt,  those  acts  are  to  be  regarded  as  *'  conduct  as  a  trader,"  within  the  mean- 
ing of  the  statute.  76. 

4.  Cert^cate.]  The  acts  of  a  trader  done  before  the  statute  came  into  operation,  in 
the  trade  m  respect  of  which  he  is  subsequently  adjudged  a  bankrupt,  are  within 
the  intention  of  the  statute,  and  may  be  taken  into  consideration  on  the  question  of 
the  grant  of  the  certificate.  R. 

5.  Jfhen  Bankrupt  entitled  to  a  Certificate.]  Where  the  evidence  appeared  to  the  coort 
to  establish  that  a  bankrupt's  conduct  was  not  open  to  censure,  complaint,  or  impu- 
tation, in  his  dealing  with  some  membera  of  his  family ;  and  where  he  had  for  a 
considerable  time  continued  to  trade  when  the  assets  were  less  than  the  debts,  yet 
the  evidence  satisfactorily  proving  that  it  had  not  been  carried  on  dishonestly  or 
desperately,  but  with  a  reasonable  hope  of  paying  the  creditora  in  full ;  and  where 
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an  action,  although  probably  erroneously,  had  been  defended,  yet  not  frivolously 
and  vexatiously,  out  on  behalf  of  the  creditors ;  and  where  the  trader's  conduct 
was  open,  manly,  and  straightforward  —  it  is  a  reasonable  interpretation  of  the  stat- 
ute to  hold  him  entitled  to  nis  certificate,  lb, 

6.  Bankrvpt  Laws  Consolidation  Jict,  1849.]  The  condition  of  the  existence  of  a 
single  commissioner  in  the  district  does  not  apply  to  the  27th  section.  Bamett,  ex 
parte,  237. 

7.  PetUion  Jhr  Arnm^tmad,'\  A  debtor  presented  a  petition  for  arrangement  with 
her  creditors,  but  did  not  appear  on  the  day  appointed  for  the  private  sitting,  and 
the  petition  was  dismissed,  and  an  adjudication  of  bankruptcy  was  made  under  the 
223d  section,  and  the  same  was  held  to  be  regular.  i&. 

8.  Cosls,'\  The  costs  of  a  creditor,  who,  though  not  served  with  a  petition  of  appeal 
against  the  adjudication  presented  by  the  bankrupt,  appeared  by  counsel,  were 
afiowed  out  of  the  estate.  R, 

9.  Appeal  —  Pradice  —  CeriifieaU  JSToHeeJ]  On  an  appeal  by  a  bankrupt  from  the  de- 
cision of  the  commissioner,  suspending  the  certificate  of  confonnity,  notice  of  the 
appeal  must  be  served  on  the  creditors  who  opposed  before  the  commissioner. 
Johnson,  ex  parte,  239. 

10.  Slatute  7  SfS  Fid.  c.  70,  for  faeiltUsting  Arrangtmenis  hdween  Debtors  and  Cred- 
itors.] The  effect  of  the  8th  section  of  stat  7  &  8  Vict  c.  70,  for  facilitating 
arrangements  between  debtors  and  creditors,  is  to  vest  in  the  trustee  appointed 
under  the  statute  (hU  portion  only  of  the  petitioning  debtor's  estate  which  he  has 
proposed  to  give  up,  and  the  creditors  have  agreed  to  accept,  in  liquidation  of  his 
debts.    Robins  v.  Hobbs,  86. 

11.  Defence. to  a  BiU  for  specific  Performance.]  Plea  to  a  bill  for  specific  perform- 
ance of  a  contract  of  the  defendant's  bankruptcy,  which  took  place  afler  the  filing 
of  the  bill,  allowed.     Objections  to  the  form  of  the  plea  overruled.    Lane  v. 


Of  Personal  Estate.] 


Sm^  194. 

See  Set-off.    Trustee,  1. 

BARON  AND  FEME. 
See  Production  of  Papers,  2. 

BENEVOLENT  PURPOSES. 
See  Will,  7. 

BEQUEST. 

See  Will,  2. 

BONUS. 
See  Trusts,  2. 

• 

CALLS. 
See  IifJuifCTiON,  3. 

CASES  EXPLAINED,  &c. 

Tbo  cases  of  Medlicot  v.  Bowes,  1  Yes.  Sen.  208,  WhUaker  v.  Bush,  Amb.  407,  and 
Oierry  v.  Boultbee,  4  My.  &  C.  442,  observed  upon,  121. 

CERTIFICATE. 
See  Bankruptct,  4. 

CHARGE. 
See  Will,  9. 

CODICIL. 
See  Will,  5. 
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COMMITTEE-MAN. 
See  Co:fTRiBUTORiES|  4. 

COMPENSATION. 
For  Damagt  to  Land.] 

See  Lands  Clauses  Consolidation  Act. 

COMPOSITION  DEED. 

Effect  of ,  as  a  Release,]  The  plaintiff,  a  registered  judgment  creditor,  executed  a 
composition  deed  made  by  the  debtor,  and  containing  a  saving  clause  in  respect  of 
any  subscribingr  creditor's  lien  or  other  specific  charge  for  his  debt,  and  containing 
a  proviso  that  the  subscribing  creditors  were  not  to  be  thereby  prevented  from  en- 
forcing any  such  specific  charge  or  lien  upon  any  estate  or  effects  whatsoever,  or 
from  suing  any  person  other  than  the  debtor,  his  heirs,  executors  or  administrators. 
The  plaintiff  afterwards  assisned  his  debt  to  the  trustees  of  the  deed  in  trust  for 
the  subscribing  creditors,  upon  bill  filed  by  the  plaintiff  to  obtain  the  benefit  of 
his  charge,  under  1  &  2  Vict  c.  110,  s.  13:  — 

Held,  first,  that  the  deeds  were  to  be  construed  according  to  the  intention  of  the  par- 
ties, and  not  merely  according  to  the  strict'  legal  interpretation  of  the  words,  and, 
therefore,  that  the  plaintiff's  charge  was  not  released  bv  his  execution  of  the  com- 
position deed  ;  secondly,  that  his  debt  was  not  merged  by  the  assignment  of  it  in 
trust  for  the  subscribing  creditors,  and  that  it  retained  its  priority  over  subsequent 
registered  debts  of  creditors  not  parties  to  the  composition  deed ;  and,  lastly,  that 
the  suit  could  be  maintained  bjr  the  plaintiff  on  behalf  of  himself  and  the  other 
creditors,  parties  to  the  composition  deed,  and  was  properly  framed  fbr  charging 
the  judgment  debt  on  the  debtor's  real  estates.    Squtre'x.  Ford^  32. 

CONSTRUCTION. 
See  Composition  Deed.    Will. 

CONTEMPT. 
See  Practice,  3. 

CONTRACT. 

JRaUioay  Company,]  The  expiration,  by  lapse  of  time,  of  the  powers  given  to  a  rail- 
way company,  by  their  act  of  Parliament,  does  not  affect  their  obligation  to  take 
lands,  to  the  purchase  of  which  they  have  previously  bound  themselves  by  contract 
If  ebb  v.  Dirut  London  if  Portsmouth  Railway  Co.,  151. 

CONTRIBUTORIES. 

1.  Liability,]  The  liabilities  of  persons  concerned  in  schemes  fbr  the  formation  of 
companies  are  not  altered  by  the  Registration  or  Winding-up  Acts.  Corridas 
Casey  114. 

2.  What  amounts  to  evidence  of  having  authorized  expenses.  Jb, 

3.  Allottee.]  An  allottee  is  not  a  contributory  merely  because  he  may  be  entitled  to 
receive  oack  what  he  paid  as  deposit  76. 

4.  Committee-man,]  A  committee-man  is  not  a  contributory,  unless  he  authorized 
expenses  to  be  incurred.  lb, 

CONVERSION. 
See  Will,  6. 

COSTS. 

Solicitor  —  Trtistee.]  The  rule  laid  down  in  Cradock  v.  Piper,  1  Mac.  &  G.  664 ;  s.  c. 
1  Hall  &  T.  G17,  that  a  solicitor  who  is  a  trustee,  and  is  made  a  party  to  a  suit 
respecting  the  trust  property,  will  be  allowed  his  usual  professional  costs,  where 
he  acts  as  solicitor  in  such  suit  for  himself  and  his  co-trustees,  and  the  costs  are 
not  increased  by  his  so  acting,  is  confined  to  the  case  of  a  suit,  and  does  not 
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extend  to  the  case  of  a  solicitor  acting  for  himself  and  co-trustees  in  the  adminis- 
tration of  the  trust  property  without  the  intervention  of  the  court    Lincoln  v. 


ffindaory  230. 


See  Solicitor.    Attobnxt,  2l 

CROSS  DEMANDS. 
See  Set-off. 

DAMAGES  FOR  TAKING  LAND. 
SeeLAKDB  Clauses  CoNsoLinATioir  Act. 

DEED. 
See  Composition  Deed. 

DEVISE. 
See  Will,  1. 

DISCRETION. 
See  Trustees,  4, 5. 


Msamng  of,  in  a  WiU.] 


DIVIDENDa 
See  Will,  8. 


DOMICIL. 

Lodging,]  A  man  may  obtain  a  new  domicil  in  a  country  where  he  is  only  a 
lodger,  and  not  a  housekeeper,  and  without  repudiating  his  nationality.  And  where 
a  testator  was  a  native  of  Scotland,  and  domiciled  there,  and  afterwards  came  to 
London,  where  he  continued  to  reside,  chiefly  in  lod^ngs,  for  many  years,  making 
London  the  central  place  of  his  afiairs  and  business,  it  was  held,  that  he  acquired  a 
new  domicil  in  London,  and  Uiat  it  was  immaterial  whether  he  resided  in  a  house 
of  his  own,  or  in  lodgings :  — 

Held,  also,  that  this  domicil  was  not  changed  by  a  subseauent  residence  in  Paris, 
where  the  testator  took  a  lease  of  apartments  determinable  either  bv  the  lessor  or 
lessee  at  the  end  of  three,  six,  or  nine  years ;  and  that  the  fact  of  his  describing 
himself  in  his  will,  made  at  Paris  shortly  before  his  death,  as  of  the  city  of  £din« 
burgh,  was  immaterial  with  reference  to  the  question  of  domiciL  tFkidter  v. 
HumefSSL 

ECCLESIASTICAL  COURT. 
See  Administration. 

EDUCATION. 
See  Will,  7. 

ELECTION. 
See  Will,  6. 

'       EVIDENCE. 

1.  Broiler's  Book]  A  sum  of  money  was  standing  in  the  names  of  persons  in  the 
book  of  a  banker,  and  part  was  withdrawn  by  means  of  a  check,  and  the  produce 
was  traced  to  the  credit  of  the  above  party  in  the  book  of  his  stock  broker.  The 
check  could  not  be  found,  but  this  party  was  charged  with  the  amount: — 

Heldf  that  he  was  properly  charged.    Chadwicky  ex  parte,  83. 

2.  Official  Mmager'a  BooL]    A  sum  of  money  was  placed,  without  notice,  in  the  . 
official  manager's  book  to  the  debit  of  certain  persons,  and  then  they  received 
notice  to  discharge  themselves  by  other  moneys  on  a  certain  day :  — 

Heldj  that  the  entry  must  be  removed,  without  prejudice  to  any  question.  lb, 

51  • 
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EXCESS. 
Of  Rtal  Estate,  wtr  JlmoutU  dueribed  in  Conditions  of  Salt.] 

See  Sale  of  Real  Estate. 

EXECUTOR. 
See  Will,  9. 

FIERI  FACIAS. 
See  Iif JUiccTioif,  4. 

FRAUD. 
See  Attoricet,  1. 

.  GUARDIAN'  AD  LITEM. 

A  co-deiendaot  may  be  appointed  guardian  ad  litem  to  other  infant  defendants.  Peof- 
cod  V.  TuUy,  127. 

HIRING  AND  SERVICE. 
See  Paetnership,  1, 2;  3, 4» 

HUSBAND  AND  WIFE. 
See  Production  of  Papers,  2. 

INFANT. 
See  Specific  Performance,  1.    Practice,  10.    Guardian  ad  Liteh. 

INJUNCTION. 

1.  Jlgaingt  Railway  Company,']  The  W.  W.  W.  Railway  Company  was  alleged  to 
have  obtained  its  act  of  incorporation  b^  fraud,  with  the  assistance  of  the  SL  W. 
Company,  and  through  an  illegal  subscription  for  shares ;  and  by  similar  means, 
and  b^  the  use  of  illegal  votes,  to  have  carried  on  the  W.  W.  W.  Company  against 
the  wishes  and  votes  of  the  bona  fide  shareholders.  Finally,  the  S.  W.  Company 
obtained  an  act  of  Parliament  to  sanction  as  alleged  the  subscription  to  the  W.  W. 
W.  Railway  Company,  and  to  appoint  directors  of  the  S.  W.  Company  to  be  directon 
of  the  W.  W.  W.  Company ;  but  from  the  difficulties  of  the  W.  W.  W.  Railway 
Company,  it  was  finally  resolved  to  make  a  part  of  the  line  only,  and  a  bill  to  obtain 
parliamentary  sanction  for  that  purpose  was  withdrawn  upon  a  resolution  to  wind 
up  the  affairs  of  the  W.  W.  W.  Company :  — 

Hdd^  as  the  directors  had  resolved  to  wind  up  the  affairs  of  the  company,  and  had 
withdrawn  the  bill  to  obtain  parliamentary  sanction  to  make  a  part  of  the  line, 
that  an  application  for  an  injunction  had  become  unnecessary,  and  it  was  refused,  but 
liberty  was  given  to  apply  upon  a  resumption  of  works.    Logan  v.  Courfotm,  171. 

2.  Consbraddon  qf  ^cl.]  Held,  further,  notwithstanding  the  subscription  of  the  S.  W. 
Railway  Company  to  the  W.  W.  W.  Railway  Company  was  originally  illesfal,  yet 
after  an  act  of  rarliament  to  authorize  the  S.  W.  Railway  Company  to  subscribe 
to  the  W.  W«  W.  Company,  notwithstanding  the  construction  of  the  act  was  doubt- 
ful, that  the  court,  as  the  money  of  the  S.  W.  Railway  Company  was  at  stake, 
would  not  restrain  the  directors  of  the  S.  W.  Railway  Company,  acting  as  directon 
of  the  W.  W.  W.  Railway  Company,  from  interfering  in  its  afl&irs.  lb. 

3  CalU.]  Hdd,  also,  though  the  acts  of  the  directors  of  the  W.  W.  W.  Railway 
Company  appeared  to  have  been  improper,  that  the  court  would  not  restrain  the 
W.  W.  W.  Railway  Company  from  enforcing'  the  payment  of  calls,  as  it  was  pos- 
sible that  there  were  legal  obligations  to  answer,  and  an  injonction  was  refused, 
but  without  costs.  lb, 

4.  Receiver — Sheriff — Action,  Jtpplieation  to  Hay.]  Upon  an  application  by  the 
sheriff*,  who  was  no  party  to  this  suit,  the  court  refused  to  restrain  the  plaintiff' 
from  prosecuting  an  action  at  law  against  him  to  obtain  payment  of  a  sum  of  money 
reserved  for  rent,  which  the  sheri^upon  the  stay  of  the  action,  offered  to  pay  into 
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Meaning  of,  in  fFiU.] 


court,  and  which  was  part  of  a  larger  sum  of  roouey  levied  under  a  writ  of  JL  fa, 
issued  upon  a  judgment  obtained  in  an  action  at  law  by  a  strancrer  against  the 
tenant  of  the  estate  which  the  plaintiflT  in  this  suit  claimed,  ana  over  which  a 
receiver  had  been  appointed.    TVye  v.  Trye,  1U3. 

See  Trustees,  4,  5.    Partnership,  3. 

INSURANCE  SHARES. 
See  Trusts,  2. 

INTEREST. 

See  Will,  B. 

JOINT  SOLiaTOR. 
See  Production  of  Papers,  2. 

JOINT-STOCK  COMPANIES. 
See  Evidence,  1, 2. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

Conaensaiion  —  ^Injurioudy  afftdtd^ — UBtr^  The  68th  section  of  the  Lands 
Clauses  Consolidation  Act  points  out  the  moae  for  ascertaining  and  recovering  the 
amount  of  compensation  to  be  paid  to  a  land  owner  by  the  railway  company  in 
respect  of  his  claim  for  compensation,  as  being  injuriously  affected  by  the  execu- 
tion of  the  works,  as  well  where  the  injury  is  alleged  to  arise  from  the  ustr  of  the 
railway  as  from  the  actual  formation  of  the  railway.  London  if  JSTorlh-wesUm  R, 
Co.  V.  Bradley,  100. 

LEGACY. 

See  Set-off. 

« 

MAINTENANCE. 
-  See  Practice,  10. 

MANOR. 

Parttlton.]  One  tenant  in  common  of  a  manor  is  entitled  to  a  decree  for  partition 
against  his  co-tenant.    Hanbury  v.  Uussey,  81. 

MERGER. 
See  Composition  Deed. 


•Assignment  of] 


MORTGAGE. 

See  Assignment. 

MORTMAIN  ACTS. 
See  Will,  7. 

OFFSET. 
See  Set-off. 

PARTIES. 

Surviving  Partner,]  To  a  claim  seeking  payment  of  a  partnership  debt  out  of  the 
assets  of  a  deceased  partner,  the  surviving  partner  is  a  necessary  party.  HOls  v. 
JIf  *Ak,  233. 

See  Composition  Deed. 

PARTITION. 

Tenants  of  Manor,"]  One  tenant  in  common  of  a  manor  is  entitled  to  a  decree  for 
partition  against  nis  co-tenant.    Ilanbwry  v.  Hussey,  81. 
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PARTNERSfflP. 

1.  What  %a  noiJ]  A  contract  to  pay  a  manager,  by  way  of  salary,  such  a  sum  of 
money  as  shall  be  equal  to  a  certain  percentage  on  the  net  profits  of  an  under- 
taking, does  not  make  him  a  partner.    Stacker  v.  Brockdbank,  67. 

2.  Hiring  and  Smnct,]  Provisions  in  such  a  contract,  that  in  given  events  the  man- 
ager may  purchase  tne  business  upon  certain  terms,  and  that,  as  a  remuneration  for 
his  services,  he  shall,  at  the  expiration  of  a  certain  period,  provided  be  shall  have 
performed  all  his  covenants,  receive  such  a  sum  of  money  as  shall  be  equal  to  a 
certain  percentage  on  the  capital  of  the  business,  do  not  create  a  partnership,  and 
are  not  inconsistent  with  a  contract  of  hiring  and  service.  lb. 

3.  Specijie  Performance*]  Under  a  contract  of  hiring  and  service,  containing  stipula^ 
tions  of  such  a  nature  that  specific  performance  could  not  be  enforced,  this  court 
will  not  restrain  the  employer  from  excluding,  or  enjoin  him  to  retain,  a  servajit, 
agent,  or  manager,  lb, 

4.  Semble,  even  if  there  has  been  no  breach  of  covenant  by  the  latter.  lb, 

5.  Claim  —  Parties  —  Surmmng  Partner.]  To  a  claim  seeking  payment  of  a  part- 
nership debt  out  of  the  assets  of  a  deceased  partner,  the  surviving  partner  is  a 
neccssarv  party.    lElU  v.  JITJRae,  233. 

PAYMENT. 
Out  of  Court.] 

See  In  re  Cooxe,  230. 

PERSONAL  ESTATE. 
See  Wiu^  2. 

PETITION  FOR  A  REHEARING. 
See  Practice,  19. 

PRACTICE. 

1.  Substitvted  Service  —  Repliadion  —  Supplemental  BiU  —  Defendant  out  of  (he  Ju- 
risdiction.] A  defendant  having  gone  abroad,  substituted  service  of  the  replica- 
tion and  other  process  in  a  supplemental  suit,  not  requiring  personal  service,  was 
ordered  to  be  made  on  the  solicitor  in  the  original  suit    ScoH  v.  Wheeler^  44. 

2.  Claimf  staying  Decree  upon.]  It  is  no  ground  for  staying  a  decree  upon  a  claim 
for  the  execution  of  a  trust,  that  a  bill  has  been  filed  for  the  execution  of  the  same 
trust,  and  embracing,  in  addition  to  the  objects  covered  by  the  claim,  other  objects 
not  comprised  therein.    Scott  v.  Hastings,  64. 

3.  Appeal.]  A  party,  beinp  in  contempt  for  not  appearing  before  the  master  and  pro- 
ducing documents,  received  notice  that  a  proceeding  would  be  taken  before  the 
master  to  charge  him  with  the  receipt  of  certain  moneys.  Counsel  was  heard  for 
him  before  the  master,  who  decided  against  him:  — 

Held,  that  he  was  entitled  to  be  heard  on  appeal  against  the  decision  of  the  master, 
notwithstanding  his  contempt    Chadwickj  ex  parte,  83. 

4.  Incumbrancers  —  ff^itnesses  —  Order  of  Jlpril^  1850.]  Incumbrancers  may  appear  in 
the  master's  office,  under  the  18th  order  of  April,  1850,  and  the  master  may  sum- 
mon witnesses  in  the  usual  way.    Brook  v.  Buidall,  223. 

5.  Claim--  Orders  of  AprUy  1850  —  To  what  Cases  intended  to  be  appUcaUe.]  The 
orders  of  April,  1850,  authorizing  proceedings  by  claim,  were  intended  to  apply  to 
simple  cases ;  and  in  determining  what  is  a  simple  case,  the  test  is  to  see  whether 
a  decree  would  have  been  of  course  if  the  case  made  by  the  claim  had  been  raised 
by  bill,  bringing  all  proper  parties  before  the  court    Ikcles  v.  Cheyne,  212. 

6.  Relief]  Before  it  will  give  relief  upon  a  claim,  the  court  must  see  its  way  to  a 
decree  at  the  hearing.  It  will  not  send  the  case  to  originate  in  the  master's  office, 
there,  by  means  of  a  roving  inquiry,  to  obtain  materials  upon  which  to  found  a  de- 
cree which  shall  work  out  the  rights  of  the  parties.  76. 

7.  Petition  to  he  discharged.]  A  receiver  ought  not  to  present  a  petition  to  be  dis- 
charged, to  come  on  with  tlie  cause  on  further  directions,  as  the  court  would  make 
the  order  on  further  directions  without  any  such  petition.    ^iltceU  y.  MelUrsh^  185b 
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8.  Plea  of  DisabUUy.]  A  plea  was  put  into  a  bill,  by  which  plea  the  illegitimacy  of 
the  plaintiff  was  averred.  The  same  having  been  put  in  without  oath,  was  over- 
ruled,    mid  V.  Gladstone,  164. 

SarMe,  that  it  is  necessary  to  move  to  take  such  a  plea  off  the  file.  i&. 

9.  PetUion  of  Rehearing,]  By  decree,  dated  the  14th  of  February,  1833,  certain 
orders  therein  mentioned,  directing  issues  for  the  purpose  of  trying  the  validity  of 
the  will  of  W.  T.,  were  discharged,  and  the  will  was  established,  and  the  trusts 
thereof  directed  to  be  performed.  This  decree  was  stated  on  the  face  of  it  to  be 
made  with  the  consent,  by  counsel,  of  Mrs.  M.,  the  testator's  heiress  at  law  and  a 
married  woman,  who  had  disputed  the  will  on  the  ground  of  the  alleged  insanity 
of  the  testator.  On  the  13th  of  January,  1851,  Mrs.  M.  obtained  leave  to  file  a 
petition  to  rehear  the  decree  of  the  14tli  uf  February,  1833,  and  she  filed  her  peti- 
tion accordingly :  — 

Held,  on  motion  by  the  trustees  of  the  will  to  discharge  the  order  of  the  13th  of  Jan- 
uary, 1851,  and  to  take  the  petition  of  rehearing  off  the  file,  that  under  the  circum- 
stances of  the  case,  and  having  regard  to  the  long  acquiescence  of  Mrs.  M.  in  the 
order  of  18^)3,  although  it  did  not  appear  that  she  was  represented  by  separate 
counsel  when  that  order  was  made,  that  it  was  improper  to  allow  the  order  of  1833 
to  be  reheard  ;  and  the  order  giving  leave  to  present  a  petition  of  rehearing  was 
discharged,  and  the  petition  ordered  to  be  taken  off  the  file.     Turner  v.  Tumor,  157. 

10.  Maintenance  —  Decree.]  In  an  administration  suit,  an  inquiry  as  to  the  propriety 
of  maintenance  to  an  infant  may  be  directed  by  the  decree  at  the  hearing.  Cross 
V.  Beavan,  129. 

PRECATORY  WORDS. 

See  Will,  2. 

PRIORITY. 
See  Composition  Deed. 

PRIVILEGE. 
See  Production  of  Papers,  2. 

PROBATE. 
See  Administration. 

PRODUCTION  OP  PAPERS. 

1.  Admission.]  A  defendant  answered  that  he  had  in  his  possession  a  book  relating 
to  matters  improperly  inquired  into  by  the  bill,  and  that,  save  as  aforesaid,  he  had 
no  books,  &c.,  relating  to  the  matters  in  the  bill  mentioned :  — 

Held^  that  this  was  not  a  sufiicient  admission  to  entitle  the  plaintiff  to  production  of 
the  book.    Harford  v.  Rees,  127. 

2.  Husband  and  Wife  —  Joint  Soliator  —  Privilege^  A  husband  was  desirous  of 
selling  an  estate  which  was  charged  with  his  wife's  jointure.  The  wife,  who  was 
then  living  with  her  husband,  agreed,  at  his  request,  and  upon  the  advice  of  his 
solicitor  and  counsel,  to  release  her  jointure  upon  certain  terms.  The  wife  subse- 
quently filed  her  bill  against  her  husband  and  the  solicitor  to  enforce  the  terms, 
and  to  compel  production  of  the  cases  and  opinions,  &c.,  submitted  and  taken  iii 
relation  to  the  transaction.  Both  the  husband  and  the  solicitor,  in  their  answers, 
admitted  that  the  plaintiff  had  no  separate  solicitor  or  counsel,  and  that  she  entered 
into  the  arrangement  for  the  release  of  her  jointure,  and  executed  the  deed  of  re- 
lease, under  the  advice  of  the  solicitor  and  counsel  of  the  husband,  without  having 
any  other  legal  advice ;  but  submitted,  that  the  documents  in  question  were  priv- 
ileged.   Upon  motion  for  production :  — 

Held,  reversing  Uie  decision  of  Lord  Cranworth,  V.  C,  that,  npon  the  facts,  the 
solicitor  must  be  taken  to  have  acted  as  the  joint  solicitor  of  both  husband  and 
wife ;  and  that  the  documents  must  be  produced,     ff'arde  v.  Wardty  217. 

SemMe,  wherever  husband  and  wife  have  distinct  interests,  and  the  wife  is  induced^ 
in  dealing  with  those  interests,  to  act  under  the  advice  of  an  attorney  employed 
and  paid  by  the  husband,  the  attorney  ought  to  be  deemed  to  act  as  the  attorney 
of  both  husband  and  wife.  i&. 
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PROPERTY. 

Meaning  of^  in  WUl,] 

*  See  Will,  8. 

RAILWAY. 

1.  hderference  qf  <mt  Company  wUh  anaUiar.] 

See  IifJuivcTiON,  1. 

2.  lAoMibffw  taking  Landi.] 

See  Laitds  Clauses  Consolidation  Act. 

RATIFICATION. 
See  Attornet,  1. 

REAL  ESTATE. 

SaUqf.] 

See  Sale  of  Real  Estate. 

RECEIVER. 
See  Injuivctioit,  4. 

REGISTRATION  ACTS. 

See  CONTRIBUTORIES. 

REHEARING. 
See  Practice,  9. 

RELEASE. 
See  CoMPOsiTioir  Deed. 


Juiigwouni  fffm\ 


iSSBTvioe^.] 


Setting  aside.] 


RENT. 

See  AssiGinfEirr. 

REPUCATION. 

See  Practice,  1. 

RESIDENCE. 
See  DoMiciL. 

SALE. 

See  Attorney,  1, 2.    Will,  1. 


SALE  OF  REAL  ESTATE. 

1.  Compensation  for  Excess  or  Deficiency  in,]  By  the  paiticnlara  of  a  sale  by  anctioii, 
at  which  the  defendant  was  declared  the  purchaser  of  lots  1, 3, 3,  and  4,  lot  1  was 
described  as  comprising  70  acres,  24  perches  more  or  less,  and  lots  2, 3,  and  4  as 
comprising  together  321  acres,  2  roods,  30  perches  more  or  less;  and  by  the  con- 
ditions of  sale  it  was  provided,  amongst  other  things,  that  any  mistake  or  error  in 
the  description  of  the  property  should  not  annul  the  sale,  but  should  be  the  subject 
of  compensation,  to  be  given  or  taken,  as  the  case  might  require.  A  map  or  plan 
of  the  propertv  was  annexed  to  the  particulars,  in  wnich  Uie  different  lots  were 
distinguished  oy  different  colors.  Afler  the  sale  it  was  found  that  lot  1  comprised 
89  acres,  29  perches,  and  lots  2, 3>  and  4  only  310  acres,  3  roods,  18  perches :  — 

Hddf  upon  special  case,  stating  that  the  error  in  the  particidars  had  arisen  from  the 
adoption  therein  of  the  description  furnished  by  a  surveyoi's  report  made  on  a 
former  occasion,  which  was  erroneous,  and  submitting  the  question  of  the  vendot's 
title  to  compensation  to  the  court,  that  the  purchaser  was  bound  to  make  compen- 
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sation  to  the  vendorB  in  respect  of  the  extra  quantity  of  land  comprieed  in  lot  1, 
and  entitled  to  receive  compensation  froai  the  vendors  in  respect  of  the  deficiency 
in  lots  2, 3,  and  4.    Ledie  ▼.  Ton^fionj  166, 

2.  Sale  in  Gross,]^  The  addition  of  a  statement  of  the  acreage,  mgre  or  less,  to  the 
previous  description  of  property  offered  for  sale,  held  to  negative  any  presumption, 
arising  out  of  such  prior  description,  of  an  intention  to  sell  the  property  m  the 
lump.  lb, 

SCHOOLS. 
See  Will,  7. 

SERVANT. 
See  Partitership,  !» 9, 3. 

SERVICE. 

StatuU  13  SfU  Vxd.  c  35.]  The  terms  <«  motion  or  petition  of  course,"  in  the  19th 
section,  mean  that  no  service  is  requisite,  but  the  same  must  be  mentioned  to  the 
court    Harrold,  in  re,  224. 

See  Practice,  L 

SET-OFF. 

Set-off  whtrt  Demands  an  in  different  BighUJ]  Executor  and  residuary  legatee  ad- 
mitting assets  of  his  testator  for  payment  of  a  legacy  given  by  the  will :  — 

Hddf  not  entitled,  as  against  the  assignees  in  bankruptcy  of  the  legatee,  to  retain  the 
legacy  in  part  payment  of  a  debt  due  to  him  individually  from  the  bankrupt  leg- 
atee.   Dretman  v.  Lomaa^  120.  • 

See  Will,  9. 
f 

SETTLEMENT. 
See  DoHiciL. 

SEX. 

See  Will,  10. 

SHERIFF. 
See  IifJuifCTioir,  4. 

SOLICITOR. 

BUI  of  Costs  —  Excessive  Charges,]  A  solicitor  to  a  railway  company,  provisionally 
registered,  brought  an  action  against  three  of  the  managing  directors,  for  the 
amount  of  his  bill  of  costs,  and  recovered  judgment  An  oMer  was  aflerwardfl 
obtained  for  winding  up  the  company  under  the  act,  and  a  petition  was  then  pre- 
sented by  the  official  manager  for  taxing  the  solicitor's  bill,  under  the  stat  6  &  7 
Vict  c.  73,  on  the  ground  or  excessive  charges :  — 

Hdd,  that  the  court  could  not  be  called  upon  to  examine  the  items  of  a  bill  to  ascer- 
tain their  correctness,  and  that  an  allegation  of  excessive  charges  was  not  such  a 
special  circumstance  as  to  bring  the  case  within  the  38th  section  of  the  act  Pe- 
tition dismissed,  with  costs.     Vardy^  in  re,  41. 

See  Costs.    Practice,  1.    Production  of  Papers,  2. 

SPECIAL  JURY. 

An  issue  directed  to  be  tried  by  a  special  jury  may  be  ordered  to  be  tried  by  a  tofet, 
at  the  request  of  either  party.  Frtemeny  ifc,  of  Sunderland  v.  Bishop  qf  Dw" 
hanif  126. 

SPECinC  PERFORMANCE. 

1.  For  Sale  of  Land,]  An  attorney  for  three  brothers,  on  behalf  of  one  of  them,  a 
minor,  lotted  and  put  up  to  sale  an  estate  belonging  to  the  three,  and  bid  for  in 
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pereon,  and  became  the  purchaser  of  part,  and  si^ed  a  contract  for  the  same,  bat 
paid  no  deposit  He  subsequently  took  possession  of  the  estate.  The  client, 
after  attaining  twenty-one,  five  months  after  the  sale  received  money  from  the 
attorney,  amounting  to  more  than  his  share  of  the  purchase  money  of  the  property 
bought  by  the  attorney.  Three  years  afterwards  he  filed  his  bill  to  set  aside 
the  sale  on  the  ground  of  fraud.  The  charges  of  fraud  were  not  supported  by 
evidence.  The  bill  was  held  to  be  filed  too  late,  and  was  therefore  dismissed,  but, 
in  consequence  of  the  conduct  of  the  attorney  in  the  matter  of  the  sale,  without 
costs.    Salmon  v.  CWts,  93. 

2.  The  attomev  filed  his  bill  for  the  specific  performance  of  the  agreement,  bat  the 
court  refused  to  interfere,  and  dismissed  his  bill  also,  and  with  costs.  Ib» 

3.  Iryundum.]  Under  a  contract  of  hiring  and  service,  containing  stipalatioos  of 
such  a  nature  that  specific  performance  could  not  be  enforced,  wis  court  will  not 
restniin  the  employer  from  excluding,  or  enjoin  him  to  retain,  a  servant,  agent,  or 
manager.   *Stodter  v.  Brockdbant,  67, 

Semble,  even  if  there  has  been  no  breach  of  covenant  by  the  latter.  i&. 

4  Bankruptof^  a  good  PUa  to.] 

See  BANKauFTCT,  11. 

STATUTES  CITED,  EXPLAINED,  &c. 

1&   2  Vict  c.  110,  B.  la    Chargeunder, ^ 32 

6&    7  Vict  c.  73, , 41 

7  &    8  Vict  c.  70.    Debtors  and  Creditors, ". 86 

13  4t  ]4  Vict  c.  35, 224 

STAYING  ACTION. 
See  Injunction,  4. 

STAYING  OF  DECREE. 
See  Practice,  2. 

TENANTS  IN  COMMON. 
See  Partition. 

TENANT  FOR  LIFE. 
See  Trusts,  2. 

TIMBER. 
fUUng  Timber  hy  Tenant  for  Life.] 

See  Trustees,  5. 

TRADER. 
See  Bankruptct,  2, 3,  4. 

TRUSTS. 

1.  Defidency  —  •Apportionment,]  P.  W.  P.  assigned  bv  deed  to  a  trastee  all  his  ex- 
pectations under  the  will,  or  as  next  of  kin,  of  G.  P.,  deceased,  upon  trust  to  pay 
certain  debts,  and  then  for  P.  W.  P.  for  life,  remainder  to  his  children ;  and  a 
power  was  reserved  to  P.  W.  P.  to  revoke  by  will  the  trusts  of  the  deed,  and  to 
reappoint  the  same  generaUy.  P.  W.  P.,  by  his  will,  revoked  the  trusts,  and  ap- 
pointed 5000/.,  part  of  the  trust  fund,  to  M.  T.  P.,  his  mother;  500/.  to  M.,  his 
executor ;  and  the  residue  to  his  only  son,  L.  H.  W.  P.  The  creditors  of  the  tes- 
tator having  claimed  to  be  paid  out  of  the  fund  as  equitable  assets,  and  thereby 
reduced  the  fund  so  that  there  was  only  sufficient  to  pay  the  50001,  and  5002.  given 
toM.T.P.andM.:—  i- /  ^  5 

Held,  that  as  the  fund  was  unascertained  at  the  date  of  the  will,  the  loss  caused  by 
payment  of  creditors  was  not  to  be  borne  by  all  parties  interested  in  the  fund^pro 
rata,  but  fell  exclusively  on  the  residue.    Petrt  v.  Petre,  14a 
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2.  Bonus  on  Insurance  Shares.]  A  testator,  possessed  of  shares  in  an  insarance 
company,  by  his  will,  dated  in  1846,  gave  bis  property  to  trustees  for  tbe  benefit  of 
his  wife  for  life,  and  after  her  death,  for  his  children.  Two  years  after  his  death, 
namely,  in  1848,  a  bonas  was  declared :  — 

IkH  that  the  widow,  as  tenant  for  life,  was  entitled  to  the  bonus  as  income.  John- 
son V.  Johnsonj  164. 

See  Will,  1.    Practicb,  2, 

^  TRUST  FUNDa 

See  Will. 

TRUSTEE. 

1.  Truattt  Ad  of  1850  —  Bankrupt  absconding  TrusUt,]  Where  a  trustee,  a  bank- 
mpt,  had  not  surrendered,  and  was  proclaimed,  the  court  refused  to  appoint  a  new 
trustee  in  his  place  under  a  power,  in  which  were  the  words,  "  refuse  or  become 
incapable  to  act"    Twmir  v.  MauU,  222. 

2.  TrusUt  Ad  of  1850  —  JSttw  TrusUts.]  A  testator,  by  his  will,  devised  his  real 
estate  to  one  trustee  upon  certain  trusts.  The  trustee  died  intestate.  Under  the 
Stat.  13  d&  14  Vict  c.  60,  the  court  appointed  two  trustees,  and  made  a  vesting 
order.  As  the  property  was  very  small,  the  appointment  was  made  without  a  re^ 
erence  on  affidavit  of  fitness  of  the  new  trustees.    T^iiutoU,  in  re,  113w 

3.  Trustee  Ad^  1850  —  Vesting  Ordtr.]  Where  one  of  several  trustees  of  real  estates 
is  out  of  tlie  jurisdiction,  and  it  is  sought  to  get  another  trustee  appointed  in  his 
place,  and  to  vest  the  trust  property  in  the  new  trustee  and  the  continuing  trustees, 
the  proper  course  is,  not  to  apply  for  a  vesting  order  for  that  purpose,  out  for  an 
order  appointing  a  proper  person  to  concur  with  the  continuing  trustees  in  convey- 
ing the  property,  so  as  to  vest  it  in  themselves  and  the  new  trustee.  Plyes^s  Trusty 
in  re,  232. 

4.  Diserdion,'\  In  the  absence  of  special  circumstances,  eauitjr  will  not  interfere  to 
control  or  limit  the  exercise  of  a  discretionary  power.    Ejuccunch  v.  Marhar,  129. 

5.  Sans  ffaste  —  Ir^undum,]  A.  granted  lands  to  the  use  of  trustees  for  a  term  sans 
waste,  and,  subject  thereto,  to  the  use  of  herself  for  life  sans  waste,  with  remainder 
to  the  use  of  B.  for  life  sans  waste,  with  remainders  over,  with  remainder  to  B.  in 
fee.  The  trusts  of  the  term  were,  by  cutting  and  selling  timber,  or  by  demising, 
mortgaging,  and  selling  the  premises,  to  raise  three  sums,  the  first  of  which  was  to 
be  raised  forthwith  and  paia  to  A.  A.  died  before  any  money  had  been  raised. 
Six  years  after  the  date  of  the  grant,  B.,  as  tenant  for  life  in  possession,  advertised 
a  safe  of  timber:  — 

Hddf  on  a  bill  by  the  trustees  for  an  injunction  a^inst  B.,  that  by  the  terms  of  the 
grant  the  trustees  had,  as  to  the  mode  of  raismg  the  moneys,  a  discretion  with 
which  the  court  could  not  interfere,  and  therefore  a  riffht  to  enter  and  cut  timber, 
to  which  right  B.*s  estate,  though  sans  waste,  was  subordinate ;  mnd  B.  was  re- 
strained from  cutting  or  selling  the  timber  while  the  moneys  remained  to  be 
raised.  lb. 

VENDOR. 

See  Sale  or  Real  Estate. 

WASTE. 
See  Trustees,  5. 

WILL. 

1.  Poufer  of  Sale.]  A  testator  devised  his  real,  copyhold,  and  leasehold  estates  ta 
trustees,  their  heirs,  executors,  and  administrators,  upon  certain  trusts,  and  author- 
ized his  said  trustees  and  the  survivor  of  them,  his  heirs,  executors,  and  adminis- 
trators, to  sell  all  or  any  part  of  his  property.  The  surviving  trustee  died,  havinj^^ 
by  his  will,  devised  his  trust  estates  to  two  persons  in  fee,  and  appointed  them  hu 
executors.  They  entered  into  a  contract  for  a  sale  of  a  part  of  the  testator's  copy- 
hold property :  — 

VOL.  V.  52 
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Hddj  on  a  special  case,  that  the  point  was  too  doubtful  to  force  the  title  on  the  jpar- 
chaser.     nilson  ▼.  BenruU,  45. 

2.  Bequeat  —  Precaiory  ffonU.]  A  testator,  by  his  will,  gave  all  his  personal  prop- 
erly to  his  wife  absolutely ;  but  a  codicil  in  the  form  of  a  letter,  addressed  to  bis 
wife,  contained  these  words :  "  I  hope  my  will  is  so  worded  that  every  thins  that  is 
not  in  strict  settlement  you  will  find  at  your  command.  It  is  my  wish  Uiat  yon 
should  enjoy  every  thing  in  my  power  to  give,  using  your  judgment  as  to  where  to 
dispose  of  it  amongst  your  children  when  you  can  no  longer  enjoy  it  yofirselfl  Bat 
I  should  be  unhappy  if  I  thought  it  possible  that  any  one  not  of  your  family  should 
be  the  better  for  what  I  feel  confident  you  will  so  well  direct  the  disposal  of:" — 

Held,  that  the  testator's  widow  took  the  property  absolutely.     WtUiams  v.  ffUUams,  47.* 

3.  Corutrudion  —  Words  ^  tohaisoever  and  whartsoeoer,**  and  **  Posiusum^  Rtmaindery 
Revernon,  or  Expeclanof,^]  In  1789,  money  belonging  to  a  married  woman  was, 
with  consent  oi  herself  and  husband,  laid  out  in  land,  and  settled  upon  trust  for 
the  wife  for  life,  for  her  separate  use,  and  after  her  death,  upon  trust  for  the  chil- 
dren equally;  and  *'in  default  of  such  child  or  children  without  lawful  issue,"  in 
trust  for  the  husband,  his  heirs,  and  assigns.  Then  followed  a  power  of  sale  by  the 
direction  of  the  husband  and  wife,  the  produce  to  be  laid  out  in  land,  and  settled 
upon  the  like  trusts.  In  1801  the  lands  were  duly  sold,  and  the  money  was  in- 
vested in  the  funds,  the  dividends  being  paid  to  the  wife  for  her  life.  The  husband, 
wife,  and  the  surviving  trustee,  by  a  deed  declared  the  stock  to  be  held  on  the 
trusts  of  the  deed  of  1789.  The  husband  died  in  the  wife's  lifetime,  intestate. 
She  made  her  will  afler  his  death,  whereby  she  gave  all  her  personal  estate  and 
efiTectB  **  whatsoever  and  wheresoever,"  and  of  every  kind  soever,  which  she  should 
be  possessed  of  or  entitled  to  at  the  time  of  her  death,  in  ^  possession,  remainder, 
reversion,  or  expectancy,"  to  her  two  daughters.  The  produce  of  the  sale  of  the 
land  was  never  reinvested  in  land,  pursuant  to  the  trusts  of  the  original  settle- 
ment :  -^ 

Heldf  that  the  stock  was  to  be  treated  as  real,  and  not  personal  estate ;  that  it  did  not 
pass  by  the  will  of  the  wife,  the  words  there  used  relating  exclusively  to  personal 
estate ;  and  that  it  descended  to  the  heir  at  hw     Crilliu  v.  Longlands,  50. 

4.  Congtrudion  —  BtqueH  to  a.Claaa  except.]  Bequest  by  a  testator  in  favor  of  all  his 
grandchildren  except  one,  viz. :  — 

Hdd  a  valid  bequest  in  favor  of  all  the  grandchildren.    lUingworlh  v.  GooJke,  G6. 

5.  CodieU,]  A  codicil  does  not  for  all  purposes  republish  a  will  so  as  to  make  it 
speak  at  the  time  of  the  testator's  death.    StUwdl  v.  MdUrtik^  165w 

6.  TViwf  Funds — Conversion  —  Election.]  By  a  settlement,  certain  money  was  di- 
rected to  be  laid  out  in  land,  and  the  income  given  to  the  husband  for  life ;  re- 
mainder, subject  to  charges  for  the  benefit  of  the  wife,  to  the  use  of  the  right  heirs 
of  the  husband  forever.  No  land  was  purchased,  but  the  money  was  invested 
partly  on  mortgage,  partly  in  the  funds.  In  his  banket's  pass  books  the  husband 
had  called  these  funds  **  trust  money."  In  a  transfer  of  the  mortgage  made  shortly 
before  his  death,  he  had  agreed  that  the  mortgage  should  not  be  paid  off  for  five 
years,  and  had  made  the  money  payable  to  himself,  his  executors,  administrators, 
and  assigns.  He  had  made  private  statements  of  his  property,  in  which  he  had 
treated  these  trust  funds  in  the  same  way  as  his  own  funded  property.  By  bis  will 
he  devised  his  hereditaments  at  P.  and  elsewhere  in  one  way,  and  his  personal 
estate  in  another  way :  — 

Hddy  that  he  had  elected  to  take  these  trust  funds  as  money,  and  that  they  passed 
under  his  will  as  personal  estate.     Harcourt  v.  Seymour^  203. 

7.  Construction  —  Mortmain  —  "  Benevolent  Purposes  "  —  Education.]  A  testator  be- 
queathed to  A.,  B.,  and  C.  the  residue  of  his  property,  '*  in  trust  to  be  purchased 
into  the  funds,"  for  the  purpose  of  *' opening  new  schools,  subscribing  to  those 
already  opened  in  England,  Ireland,  Scotland,  or  elsewhere,  and  in  purchasing  land 
to  be  let  out  to  the  poor  at  a  low  rent,  and  the  rent  to  be  applied  to  any  benevolent 
purpose  "  the  said  A.,  B.,  and  C.  might  think  proper :  — 

Held,  that  the  residue  was  to  be  divided  into  two  equal  parts  —  one  to  be  applied  to 
the  purposes  of  education  according  to  a  scheme,  and  Uie  other  to  be  paid  over  to 
the  next  of  kin  of  the  testator,  that  part  being  obnoxious  to  the  mortmain  laws. 
Crqflon  v.  Ihih,  201. 
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a  Coruirudton  —  Words  "  Property,''  "  Iniertsl/'  « Dividends:']  A  testator,  by  bis 
will,  devised  bis  "  property,"  and  referred  to  the  income  by  tne  words  ^  dividends" 
and  **  interest : " — 

Held,  that  his  real  estate  was  included  in  the  word  "  property,"  notwithstanding  the 
use  of  the  other  words.    Mqrrison  v.  Hoppe,  199. 

9.  Executor  indebted  to  Testator's  Estate  —  Potoer  to  pay  particular  Legacies.]  An 
executor  indebted  to  his  testator's  estate  creates  a  charge  on  his  (the  executor's) 
own  freehold  estate  in  favor  of  his  wife  and  children,  to  the  amount  specified  in 
the  testator's  will,  as  part  of  their  share  of  his  residuary  estate :  — 

Hcldy  that  the  wife  and  children  were  entitled  to  the  benefit  of  the  charge,  although 
the  debt  due  to  the  testator's  estate  remained  unpaid.    StUioell  v.  MeUershj  185. 

JO.  Construction  —  Misdescription  of  Sex.]  Three  sons  and  a  daughter,  the  only  chil- 
dren of  A.  B.  who  were  living  at  the  date  of  the  will,  and  at  tne  death  of  the  tes- 
tator, held  entitled  to  legacies  bequeathed  to  the  four  sons  of  A.  B.  Lane  v. 
Green,  225. 

11.  Conversion — Annuity — Condition,]  A  testator  gave  freeholds  and  leaseholds 
to  trustees,  upon  trust  to  pay  the  income  to  C.  for  Hfe,  or  at  their  discretion  to  in- 
vest it,  with^remainder  to  his  children,  and  in  default  of  children,  on  trust  to  sell, 
and  divide  the  produce  in  manner  aflerwards  directed.  He  made  similar  giUs  for 
the  benefit  of  his  other  children  and  their  issue,  and  directed  the  trustees  to  divide 
the  produce  in  sixths,  and  apply  one  sixth  to  the  purchase  of  an  annuity  to  C.  C. 
died  without  children,  and  the  trustees  sold :  — 

Held,  that  the  one  sixth  of  the  product  of  the  sale  was  undisposed  of,  and  went  to 
the  next  of  kin  of  the  testator.     Walters  v.  Corpe,  225. 

See  Trusts,  2. 

WINDING-UP  ACTS. 

1.  Petition  to  dissolve.]  A  company  was  formed  for  making  a  particular  railway : 
another  company  agreed  to  buy  up  the  scheme  for  15,000/.,  or  by  giving  preference 
shares ;  5000/.  was  paid.  A  petition  was  presented  for  winding  up  me  affairs  of 
the  particular  company,  on  the  ground  that  although  there  were  no  demands  on  it, 
yet  that  there  was  the  remaining  10,000/.  due  from  the  Great  Western  Company 
divisible  among  the  shareholders.  The  petition  was  dismissed|  without  prejudice 
to  a  suit.     Cookson,  ex  parte,  91. 

2.  Stay  of  Proceedings. "^  A  bill  was  filed  by  the  shareholders  against  the  directors 
of  a  company,  containing  allegations  of  misconduct  on  the  part  of  the  directors, 
and  praying  an  account,  and  that  they  might  be  restrained  from  interfering  with 
the  company.  Several  proceedings  were  taken,  and  six  years  aflerwards  a  wind- 
ing-up order  was  obtained  by  one  of  the  defendants.  The  plaintiff  opposed  it, 
and  aflerwards  proceeded  with  the  suit  and  got  all  the  answers  in.  They  now 
moved  to  have  the  proceedings  in  the  suit  stayed.  Motion  refused.  Detks  v.  Slan- 
hope,  97, 

3.  Appeal.]  A  person  placed  on  the  list  of  contributories  paid  a  call  made  by  the 
master,  believing  that  he  would  have  no  further  payment  to  make.  Another  call 
was  made  nearly  a  year  aflerwards.  The  contributory,  from  decisions  which  had 
then  taken  place,  believed  that  he  had  grounds  for  an  appeal  against  being  placed 
on  the  list :  —  ^ 

Leave  to  appeal  given.    Holroyd,  ex  parte,  150. 

See  Cohtributobies. 
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Cntntnnu  turn,  Slbmirnltt),  ^r» 


03*  In  this  Index,  the  cases  in  the  Ecclesiastical  and  AdmiTaltr  Conrts  are  denoted  by  the 
ahbreylations  (EC.)  and  (ad.)    AU  other  cases  are  in  the  Common  Law  Courts. 


ABANDONMENT. 
See  Bastaed  Child. 


ABATEMENT. 
Qf  JVmmmce.] 

See  Nuisance,  6. 

ABSTRACT  OF  TITLE. 
See  Evidence,  8. 

ACCEPTANCE. 

ffWdn  StcUvle  of  JFYatids,]  In  an  action  to  recover  the  price  of  ten  hogsheads  of 
claret,  it  appeared  that  the  defendant  having  verbally  ordered  ten  hogsheads  of  the 
plaintiff,  the  latter,  in  October,  sent  him  fifteen ;  whereupon  the  defendant  wrote  to 
him,  stating  that  he  could  only  take  ten,  on  their  proving  satisfactory,  and  would 
hold  the  other  five  on  account  of  the  plaintiflT.  To  this  the  plaintiff  answered  thus : 
*'  Whatever  suits  you  best  is  most  acceptable  to  us«  The  wine  is  superior.  Yoa 
will  ascertain  in  tne  spring  if  you  have  room  for  it"  The  defendant  placed  the 
fifteen  hogsheads  in  the  bonded  warehouse,  in  his  own  name,  and  shortly  after 
tasted  and  disapproved  of  the  wine,  but  gave  no  notice  to  the  plaintiff  of  hia  dis- 
approval until  April  following,  and  in  May  refused  to  take  any  of  the  wine. 

Held,  that  there  was  not  an  acceptance  of  the  ten  hogsheads  within  the  17th  section 
of  the  Statute  of  Frauds.     CurUiffk  v.  Harriton,  539. 

See  Biu.   of  Exchange,  3, 4. 


Vried  htfcm  PrinapaL^ 


ACCESSORY. 
See  Indictment,  3. 

ACCOUNT  STATED. 
*         See  AsBUHPSiT,  2. 

ACTION. 
For  OhtirwHon  qf  namgaHe  River,] 

See  Nuisance,  5. 

ACTION  ON  THE  CASE. 
ffhtn  U  lies,] 

See  Assumpsit,  3. 

ADJOURNMENT. 
See  Poor  Rates,  2. 
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ADMINISTRATION. 

1.  To  whom  granted.]  Bequest  to  A.  for  life ;  after  her  decease,  **  to  be  equally  divided 
among  testator's  three  daughters ;  and  in  case  of  the  death  of  any  of  them,  the 
share  of  such  one  to  be  equally  divided  between  the  survivors,  if  the  deceased  had 
no  children  ;  but  if  she  left  anv  child  or  children,  the  share  of  the  mother  to  be 
equally  divided  amongst  them.''  The  three  daughters  survived  the  testator,  and  at 
the  death  of  the  tenant  for  life  one  was  dead,  unmarried ;  another  dead,  leaving^  a 
husband  and  several  children ;  the  third  was  living,  married.  Administration,  with 
the  will  of  the  testator  annexed,  granted  to  one  of  the  children  of  the  deceased 
daughter,  the  surviving  daughter  having  renounced.  Duncan,  in  the  Goods  of,  (ec.) 
584. 

2*  Joint  Mministration,']  The  court  never  forces  a  joint  administration ;  but  where 
the  parties  have  chosen  to  be  joined,  it  will  not  relax  its  practice  of  requiring  them 
all  to  be  made  parties.    A<^f  r,  in  the  Goods  of,  (ec.)  588. 

AFFIDAVIT. 

St^fficiency  of,  to  enlarge  peremptory  Undertaking,]  An  affidavit  in  support  of  a  rale 
to  enlarge  a  peremptory  undertaking,  on  the  ground  of  the  absence  of  a  witness, 
is  not  sufficient  if  it  does  not  state  Uie  name  of  such  witness,  nor  allege  him  to  be 
a  necessary  as  well  as  a  material  witness.    LevUn  v.  Heaihwaitej  420. 

AGREEMENT. 
Wiih  public  CompanHtB,] 

See  CoifTRACT,  1, 2. 

ALLEGATIONS. 
See  Pleading,  3,  5,  6, 10, 13.    Indictment,  1,  2. 

ALTERATION  OF  INSTRUMENT. 

1.  Presumption  aa  to  Time.]  The  presumption  is,  that  an  erasure  or  interlineation  in 
a  deed  was  made  at  the  time  of  the  execution  of  the  deed.  Doe  d.  Tatham  v.  Cat' 
amare,  349. 

2.  Questton  for  the  Jury.]  In  ejectment,  the  deed  on  which  the  lessor's  title  de- 
pended appeared  to  nave  an  interlineation  and  erasure  in  parts  not  material  No 
evidence  was  given  to  show  when  the  alterations  were  made :  -^ 

Held,  that  it  was  a  question  for  the  jury  whether  the  alterations  were  made  before  the 
execution  of  the  deed.  i&. 

APPEAL. 

1.  County  Court.]  The  appeal  given  by  stat  13  Si  14  Vict  c.  61,  s.  14,  applies  only 
to  judgments  of  county  courts,  and  not  to  orders  of  committal  under  the  99th  sec- 
tion of  Stat.  9  &  10  Vict  c.  95.    Rackham  v.  Blowers,  347. 

2.  Appeal  from  Order  of  Justices.]  It  is  not  an  essential  preliminary  to  tlie  hearing 
of  an  appeal  against  an  order  of  removal  that  the  original  order  should  be  in  court 
Regina  v.  Recorder  of  Manchester,  352. 

3.  Production  of  original  Order.]  Semhle,  it  is  sufficient  for  the  appellants  to  file  a 
copy  of  the  original  order  with  the  clerk  of  the  peace  at  the  time  of  entering  the  ap- 
peal, and  to  ^ive  notice  to  the  respondents  to  prcniuce  the  original  order ;  and  this  ap- 
pears to  be  we  practice,  lb. 

4.  Costs  on.] 

See  Costs,  7, 8. 

ARBITRATION. 

1.  Abortive  Award,  Costs  of]  Where  an  award,  being  defective,  is  referred  back  bv 
the  court  to  the  arbitrator,  who  hears  fresh  evidence  and  makes  a  second  awara, 
the  arbitrator's  charges  for  the  first  award  are  to  be  borne  equally  by  each  party. 
BUtir  V.  Jones,  511. 

2.  Award  —  Certainty.]    The  declaration  stated  that  a  difference  existed  between  the 
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plaintiff  and  the  defendant  concerning  certain  shares  bought  by  the  plaintiff  ftr 
the  defendant  at  his  request,  and  for  which  the  plaintiff  had  paid  122^ ;  that  thev 
submitted  themselves  to  the  award  of  W.  W.  and  R.  P.,  concerning  the  said  dif- 
ference ;  that  the  defendant  promised  to  fulfil  the  award ;  that  W.  W.  and  R.  P. 
made  their  award  concerning  the  said  difference,  and  decided  in  favor  of  the  plain- 
tiff, and  found  that  50^  which  had  been  deposited  by  the  defendant  with  the  plain- 
tiff, was  in  part  payment  of  the  shares ;  and,  "  by  their  award,"  they  *'  requested  " 
the  defendant  to  pay  the  balance  of  the  account :  — 
Hddi  that  it  sufficiently  appeared  that  the  arbitrators  had  authority  to  make  the  award, 
and  to  award  a  specific  sum  of  money,  although  the  nature  of  the  difference  was 
not  stated.    Smiih  v.  HarUey,  383. 

3.  Bequest]  Htidy-a^sOy  that  the  **  request"  made  by  the  award  was  equivalent  to  a  di- 
rection to  pay.  lb. 

4  Balance.]  Quarej  whether  the  allegation  that  they  awarded  that  the  defendant 
should  pay  the  "  balance  "  would  have  been  good,  if  it  had  been  pointed  oat  on 
special  demurrer  that  no  specific  sum  was  aw'arded.  76. 

5.  Awardi  DivisUnlity  ofJ]  Where  an  arbitrator  having  power,  but  not  being  bound 
by  the  terms  of  the  suomission,  to  direct  as  to  a  particular  matter,  ^'es  a  direction 
which  is  invalid,  the  whole  award  is  not  thereby  vitiated,  but  such  invalid  direction 
may  be  treated  as  surplusage.    ^PUhoUs  ▼.  JoneSj  458. 

6.  Award — Finding  an  aU  the  Issues.]  An  action  of  assunqtsU  was  referred,  the 
costs  to  abide  the  event  of  the  award.  The  declaration  contained  two  counts. 
There  were  several  pleas  to  the  firet  count,  one  of  which  set  up  that  a  new  agree- 
ment was  substituted  for  the  agreement  in  the  declarafion.  There  were  also  pleas 
to  the  second  count.  The  award  was  that  "  the  plaintiff  had^a  good  cause  of  ac- 
tion against  the  defendant,  as  stated  in  the  declaration,"  and  then  assessed  damages 
to  the  plaintiff:  — 

Heldy  that  the  award  sufficiently  decided  all  the  issues  in  &vor  of  the  plaintiff  PAtZ- 
lips  V.  Higgins,  295. 

7.  Objection  to  Award]  It  is  no  objection  to  an  award  that  it  recites  a  clause  in  the 
submission  which  provides  that  documents  shall  be  admitted  in  evidence  without  a 
stamp,  it  not  appearing  that  the  arbitrator  admitted  in  evidence  any  unstamped  doc- 
uments, lb. 

ASSIGNEE. 
See  Bankruptcy,  2,  3. 

ASSIGNMENT. 

1.  BUI  of  Sale — Inventory  qf  Croods.]^  A  bill  of  sale,  purported  to  assign  to  G.  R. 
"  all  the  household  goods  and  furniture  of  every  kind  and  description  whatsoever 
in  the  house  No.  2  Meadow  Place,  more  particularly  mentioned  and  set  forth  in  an 
inventory  or  schedule  of  even  date,  and  given  up  to  the  said  G.  R.  on  the  execu- 
tion thereof."  At  the  time  of  the  execution  of  tne  bill  of  sale,  one  cha'u-  was  de- 
livered to  G.  R.  in  the  name  of  the  whole  of  the  said  g^ds  and  furniture.  The  in- 
ventory did  not  specify  all  the  goods  and  furniture  in  the  house :  — 

Held,  that  the  bill  of  sale  only  operated  as  an  assignment  of  the  goods  and  furniture 
specified  in  the  inventory.     Wood  v.  Bowd^fe,  471. 

2.  Carrying  on  Debtor's  Trade.]  An  assignment  by  a  debtor  of  all  his  estate  and 
effects  to  a  trustee,  upon  trust  for  sale  for  the  benefit  of  creditors,  contained  a  pro- 
viso enabling  the  trustee  to  employ  the  debtor,  or  any  otiier  person,  in  winding  up 
the  afliiirs  of  the  debtor,  and  in  collecting  and  getting  in  his  estate  and  effects,  and 
in  carrying  on  his  trade,  if  thought  expedient  by  the  trustee,  and  to  allow  the  per- 
son so  employed,  out  of  the  trust  estate,  such  sum  as  the  trustees  should  deem 
proper : — 

Held,  that,  the  carrying  on  the  trade  being  only  ancillary  to  winding  up  the  affaira  of 
the  debtor,  the  deed  was  not  void.  Owen  v.  Body,  5  Ad.  &  El.  28,  distinguished 
Janes  v.  Whitbread,  431. 

3.  Costs  —  Interpleader  Issue.]  The  rule  as  to  costs,  upon  granting  a  new  trial  on 
the  ground  of^the  verdict  being  against  the  evidence,  applies  to  interpleader  issues 
equally  with  other  cases,  lb. 
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4.  Of  ty-gone  Rent] 

See  Landlord  and  Tenant,  3. 

ASSUMPSIT. 

L  Money  had  and  received — Duress  of  Goods.]  Deeds  of  the  plaintiff  were  placed 
by  A.  in  the  hands  of  the  defendant,  her  attorney,  and,  upon  application,  A.  de- 
clined to  give  any  information  about  them,  unless  upon  payment  of  a  sum  of  money 
which  she  claimed  to  be  due  to  her  from  the  person  wno  had  devised  to  the  plain- 
tiff's wife  the  property  to  which  the  deeds  related,  and  ultimately  referred  the 
plaintiff  to  the  defendant  He  also  refused  to  give  them  up,  and  the  plaintiff,  in 
order  to  obtain  them,  paid  the  amount  claimed,  saying  at  the  same  time  to  the  de- 
fendant, "You  shall  hear  of  this  again:**  — 

Held,  that  this  was  not  a  voluntary  payment,  and  that  the  amount  so  paid  was  recov- 
erable in  an  action  for  money  had  and  received.     Oaies  v.  Hudson^  469. 

2.  Condition  —  AtknowUdgment.  —  A-  declaration  in  assumpsU  stated  that  the  plaintiff 
tigreed  to  sell,  and  the  defendant  to  buy,  certain  land,  and  that  the  defendant 
Bjgreed  to  pay  the  purchase  money  on  the  1st  of  January,  1845,  and  that  the  plain- 
tiff agreed,  upon  payment  of  the  purchase  money,  to  convey  the  land  to  the  defend- 
ant Breach,  non-payment  of  the  purchase  money.  There  was  also  a  count  on  an 
account  stated. 

Pleas  —  ^fon  astumpsit,  the  Statute  of  Limitations,  and  other  pleas. 

The  defendant,  by  a  written  agreement,  "  apreed  to  pay  the  purchase  money  on  the 
1st  of  January,  1845,"  and  the  plaintiftagreed,  upon  payment  of  the  purchase 
money,  to  convey  the  land  to  the  defendant  The  plaintiff,  in  support  of  the  ac- 
count stated,  put  in  evidence  a  document,  dated  the  19th  of  January,  1849,  in  these 
terms :  "  I  hereby  acknowledge  the  above  account  to  be  correct,  the  amount  owing 
by  me,  as  cash,  the  12th  of  January,  1849,  bein^  10,5372. 7ff.  1(2.  Signed  H.  6.,  (the 
defendant)  The  iury  found  a  verdict  for  the  defendant  on  the  Statute  of  Limita- 
tions, and  for  the  plaintiff  on  the  account  stated :  — 

Held,  that  the  defendant  became  bound  to  pay  the  purchase  money  on  the  1st  of  Jan- 
uary, without  a  conveyance,  and  that  the  plaintin  was  entitled  to  recover  upon  the 
account  stated.     YaUs  v.  Gardiner,  541. 

3.  Monof  had  and  received.]  A  landlord,  who  has  sold  his  tenant's  goods,  under  a  dis- 
tress ior  rent,  is  not  liable  in  an  action  for  money  had  and  received  at  the  suit  of 
the  mortgagee  of  the  goods  to  recover  the  overplus  money  in  the  landlord's  hands ; 
the  proper  remedy  being  by  an  action  on  the  case  against  him  for  not  paying  over 
the  overplus  to  the  shexin^  pursuant  to  2  W.  &  M.  sess.  1,  c.  5,  s.  2.  Yates  v.  East- 
wood,  519. 

4.  Finding  of  Issue  by  JSirbitrator,] 

See  Arbitration,  6. 


fVantofAlUstaiion  Clause.] 


ATTESTATION. 

See  Will,  5. 

ATTORNEY. 
See  Assumpsit,  1. 

BAILMENT. 
See  Carrier. 

BANKRUPTCY. 

1.  Certifcaie.]  A  certificate  of  conformity  to  the  bankrupt  laws  issued  by  commis- 
sioners under  the  6  Geo.  4,  c.  16,  ought  to  state  that  there  does  not  appear  to  them 
any  reason  to  doubt  the  ^  truth  or  fulness  "  of  the  discovery  made  by  the  bankrupt 
of  his  estate  and  effects  —  the  merely  saying  that  there  does  not  appear  any  reason 
to  doubt  its  "  fulnebs  "  is  insufficient     Wagner  v.  Imhrie,  503. 

2.  Pleading.]  To  an  action  of  debt,  the  defendant  pleaded  puis  darrein  continuance ; 
that  before  the  accruing  of  the  debt  the  plaintiff  had  become  bankrupt,  and  a  com- 
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miasion  in  bankrnptcy  was  issued  against  him  under  the  6  Geo.  4,  c.  16;  that  the 
commissioners  certified,  amongst  other  things,  that  he  had  in  all  things  conformed  to 
the  bankrupt  laws,  and  that  there  did  not  appear  to  them  any  reason  to  doobt  the  ibl- 
ness  of  the  discovery  made  by  the  bankrupt  of  his  estate  and  effects,  which  certificate 
was  allowed  by  the  lord  chancellor ;  that  the  plaintiff  afterwards  became  bankrupt  a 
second  time,  and  his  estate  did  not  produce  155.  in  the  pound,  &c.,  whereupon  the 
assignees  under  the  second  bankruptcy  served  the  defendant  with  notice  of  their 
claim  to  the  debt  in  the  declaration :  — 
Held,  that  this  plea  was  bad,  as  not  showing  that  the  title  of  the  assignees  ander  the 
first  bankruptcy  was  divested  so  as  to  vest  the  property  of  the  bankrupt  in  the 
assignees  under  the  second.  /6. 

3.  Order  and  Disponiton  — Jnttslacy.]  An  owner  of  goods  suffered  them  to  be  in 
the  possession  of  C,  and  died  intestate.  After  his  death,  C.  retained  them  in  his 
order  and  disposition  until  he  became  a  bankrupt,  subsequently  to  which  the  de- 
fendant sold  them  at  the  desire  of  the  bankrupt 

The  intestate's  goods  having  remained  unadministered,  and  the  ordinaiy  having  made 
no  claim  to  them :  — 

Hdd,  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner ;  and  that  the  defendant,  in  an  action  of  trover,  by  the 
assignees  of  the  bankrupt,  for  the  goods,  was  not  at  liberty  to  set  up  the  title  of  the 
ordinary  as  the  true  owner.     Hliiie  v.  MuUeU^  509. 

4.  Warrant  ofMomey  —  FUing  of  Judgment  signed  within  Tuoent^f-one  Dmfs.]  The  12 
&  13  Vict  c.  106,  s.  136,  providing  tnat  every  warrant  of  attorney  which  shall  not 
be  filed  within  twenty-one  days  next  afler  the  execution  thereof,  in  manner  ai^ 
form  provided  by  3  Geo.  4,  c.  ^,  shall  be  deemed  fraudulent  and  void,  refers  to  the 
mode  of  filing  provided  by  that  statute,  viz.,  that  it  should  be  together  with  an 
affidavit  of  the  time  of  the  execution  of  the  warrant  of  attorney,  but  it  does  not 
incorporate  the  alternative  in  sect  2  of  that  act,  which  renders  warranta  of  attorney 
given  by  bankrupts  valid  if  judgment  be  sigrned  upon  them  within  twenty-one  days. 

Where,  therefore,  judgment  was  signed  within  twenty-one  days  upon  a  warrant  of 
attorney  given  by  a  hankrupt,  and  on  the  same  day  a  copy  of  it  was  filed  with  the 
clerk  of  the  dockets  of  the  Queen's  Bench,  but  no  affidavit  of  the  time  of  its  exe- 
cution was  ever  filed :  — 

Heldy  that  the  judgment  and  execution  issued  upon  it  were  void  as  against  the  as- 
signees.   Peranum  v.  Hemimanj  292. 

See  County  Court.    IifBOLVEirr  Debtors. 

BASTARD  CHILD. 

Abandonment  —  Indictment,]  An  indictment  alleged '*  that  the  prisoner,  intending  to 
injure  the  inhabitants  of  the  parish  of  B.,  and  to  burden  them  with  the  maintenance 
of  a  bastard  child  of  the  prisoner,  four  days  old,  and  not  named,  and  unable  to 
walk  or  to  take  care  of  itself,  or  to  make  known  its  wants,  did  abandon  and  deseit 
the  said  child,  without  having  provided  any  means  for  its  support:"  — 

Held,  bad,  first,  because  there  was  no  averment  that  the  prisoner  had  the  means  of 
supporting  the  child ;  or,  second,  that  the  child  had  sustained  any  injury  by  the 
abandonment    JRegina  vl  Hogan,  553. 

BILL  OP  EXCHANGE. 

1.  Meration  hi  Parol.]  The  terms  of  a  bill  of  exchange  cannot  be  altered  by  a  parol 
contract    JBesant  v.  Cross,  389. 

2.  Practice — Issuable  PleoA  A  plea  to  the  further  maintenance  of  an  action,  brought 
by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  stating  that  the  defend- 
ant was  indebted  to  T.  the  drawer,  that  it  was  ajmed  between  them  that  defendant 
should  pay  by  four  instalments,  and  that  the  de^ndaut  should  accept  a  bill ;  that 
the  defendant  accepted  the  bill  in  the  declaration  mentioned  as  secunty  for  the  pay- 
ment of  the  debt;  that  T.  indorsed  to  the  plaintiff  to  hold  the  bill  as  his  agent; 
that  the  defendant  paid  three  of  the  instalments  before  action,  and  the  fourth  afler 
action,  on  the  day  when  it  became  due,  and  that  it  became  the  duty  of  T.  to  retnm 
tlie  bill  to  the  plaintiff:  — 

Heldf  a  bad  and  non-issuable  plea.  lb. 
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3.  Ihreign  Bills —  CancdUd  ^cceptaneeA  A.  S.,  a  merchant  reeidingf  at  Trieste,  in 
November,  1841,  drew  upon  Messrs.  D.  &  Co.,  the  defendants,  merchants,  residing 
in  Liverpool,  a  number  of  bills,  in  two  parts,  and  requested  them  to  accept  and  send 
them  to  Messrs.  Glyn  &  Co.,  the  London  bankers  of  the  defendants,  to  be  held  by 

,  them  at  the^isposition  of  the  holders  of  the  seconds.  The  seconds  were  negoti- 
ated at  Trieste  and  other  f)1aces,  and  were  addressed  at  the  foot  to  Messrs.  D.  &,  Co., 
the  defendants,  payable  in  London,  the  firsts  with  Messrs.  Glyn  &  Co.  Messrs.  D. 
&  Co.  wrote  across  the  bills  a  memorandum  of  acceptance,  and  transmitted  them 
to  Messrs.  Glyn  &  Co.,  to  be  held  at  the  disposition  of  the  holders  of  the  seconds, 
and,  by  letters  dated  the  Sd  of  December,  and  the  6th  of  December,  informed  A. 
S.  of  what  they  had  done.  At  the  time  the  firsts  were  so  remitted  to  Messrs*D.  & 
Co.,  A.  S.  had  sent  the  seconds  to  Messrs.  F.  &  Co.,  of  Paris,  for  discount,  but 
they  declined  to  discount  them,  and  they  were  received  back  by  A.  S.  on  the  8th 
and  Idth  of  December,  and  then  cancelled  by  him.  On  the  4th  of  December,  A. 
S.  wrote  to  Messrs.  Glyn  &  Co.,  requesting  them  to  hand  to  Messrs.  D.  &  Co.  all 
the  firsts  so  drawn  by  him  upon  them  and  handed  to  Messrs.  Glyn  &  Ca,  as  before 
mentioned.  He  also  wrote  to  Messrs.  D.  &  Co.,  to  request  them  to  instruct  Messrs. 
Glyn  &  Co.  to  return  all  the  said  firsts  which  remained  on  their  hands.  On  the  7th 
of  December,  A.  S.  wrote  to  Messrs.  D.  &  Co.  that  he  had  annulled  the  previous 
instructions  to  Messrs.  Glyn  &  Co.,  and  he  requested  Messrs.  D.  &  Co.  to  replace 
the  firsts  in  the  hands  of  Messrs.  Glyn  &  Co.,  to  be  held  as  before.  Messrs.  Glyn 
&  Co.,  on  the  15th  of  December,  remitted  the  bills  to  Messrs.  D.  &  Co.,  pursuant 
to  the  letter  of  the  4th,  and  Messrs.  D.  &,  Co.,  on  the  16th,  cancelled  the  accept- 
ances. On  the  18th  of  December,  Messrs.  D.  &.  Co.,  after  the  receipt  of  the  letter 
of  the  7th  of  December,  wrote  as  follows :  '*  As  we  stated  on  the  16th,  the  firsts  of 
your  drafts,  which  Glyn  &  Co.  returned  to  us,  were  immediately  cancelled,  and  it 
would  hardly  do,  therefore,  to  reissue  them  in  their  present  state ;  but  we  have 
to-day  written  to  Glyn  &,  Co.,  explaining  this,  and  requesting  them  to  refer  the 
holders  of  the  seconds  to  us  when  they  are  presented  to  them.^  On  the  21st,  ^d, 
and  23d  of  December,  A.  S.  issued  what  purported  to  be  seconds  to  intermediate 
indorsees,  from  whom  the  plaintiff  afterwards  received  them  for  value  in  due  course 
of  business,  the  said  intermediate  indorsees  having  no  knowled^  of  the  correspond- 
ence, except  that  A.  S.  represented  to  them  that  Uie  firsts  had  been  accepted :  — 
Heldj  in  an  action  by  the  holders  aeainst  Messrs.  D.  &.  Co.,  that  the  acceptances  were 
cancelled  by  the  letter  of  the  4th  of  December,  being  acted  upon  according  to  the 
intention  of  the  drawer,  and  that  the  subseqaent  indorsements  of  the  new  seconds 
to  the  plaintiff*  conferred  no  right  against  Messrs.  D.  &  Co.  Ralli  v.  Dennistoun,  461. 

4.  ^ew  JiccepUinct,']  QtKsre,  whether  the  letter  of  the  18th  of  December  amounted 
to  a  fresh  acceptance ;  but  held,  that  if  it  did,  the  defendants  having  pleaded  the 
facts  as  above  stated,  such  fresh  acceptance  should  have  been  new  assigned.  i&. 

5.  Jhdy  to  take  up.] 

See  Fraud. 

BILL  OP  PARTICULARa 

See  PARTICUI.ARS. 

BILL  OF  SALE. 
See  AssieifMEZvT. 

CALLS. 
taction  for,] 

See  Plsading,  3. 

CARRIER. 

Contract  —  Variance.]  In  an  action  on  the  case,  the  declaration  alleged  that  defend- 
ants were  proprietors  of  a  certain  railway  and  carriages  for  the  conveyance  of  pas- 
sengers, cattle,  &c.,  for  hire  *,  that  plaintifiT  delivered  to,  and  defendants  received, 
divers  horses  from  plaintiff,  to  be  carried  for  plaintiff  by  defendants,  in  their  car- 
riages, for  reward,  and  that  one  of  the  wheels  of  a  carriage  in  which  some  of 
plamtiff's  horses  were  being  conveyed  caught  fire  from  friction ;  that  plaintiff,  at 


622  INDEX. 


Common  Law,  Admiralty,  &c. 


the  next  station,  requested  defendants  to  change  such  carriage,  and  not  to  persist 
in  further  conveying  plaintiff's  horses  in  the  same ;  that  defendants,  in  spite  of  each 
request,  did  so  persist ;  that  the  wheel  afterwards,  from  want  of  due  precaution 
against  friction,  and  not  otherwise,  was  snapped  asunder,  wherehy  the  carriage  was 
thrown  off  the  rails,  and  plaintiff's  horses  were  injured.  The  plea  traversed  deliv- 
ery and  acceptance,  modo  ei  forma.  It  appeared  that  plaintiff,  at  the  time  of  agree- 
ing for  the  carriage  of  the  horses,  was  informed  by  the  station  master  that  he 
would  have  to  run  all  risks  of  carriage,  to  which  plaintiff  assented,  and  he  aim 
signed  a  ticket  in  the  ticket  book  of  the  company,  which  contained  a  memorandum 
that  the  owner  of  the  horses  was  to  be  required  to  see  to  the  efficiency  of  the  car- 
riages ;  that  the  company  were  not  to  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  be  made  at  the  time  oF  booking,  or  before  the 
same  leave  the  station,  nor  for  any  damage,  however  caused,  to  horses,  &.c^  travel- 
ling upon  their  railway :  — 
Held,  that  whether  the  declaration  was  founded  upon  the  common-law  liability  of  jthc 
defendants  as  carriers,  or  upon  a  special  contract,  there  was  a  variance ;  in  the 
former  case,  because  there  was  proof  of  a  special  contract ;  in  the  latter  case,  be- 
cause the  declaration  alleged  an  unqualified  contract  to  carry,  whereas  the  contract 
proved  was  to  carry,  the  defendants  not  being  answerable  for  certain  risks  \  that 
the  allegation  traversed  by  the  plea  was  a  material  allegation,  as  the  extent  of  the 
defendant's  liability  depended  upon  the  nature  of  the  bailment  to  them ;  and  that 
the  allegation  of  a  delivery  to  be  carried  was  equivalent  to  an  allegation  of  a  de- 
livery to  be  sctfdy  and  gecurdy  carried,  subject  to  such  exceptions  as  the  law  will 
create.    Austin  v.  Manchester,  ^c,  RaUway  Company,  329. 

CASES  COMMENTED  UPON,  EXPLAINED,  &c.     * 

BurrePs  Case,  6  Rep.  72,  commented  upon.    400. 
MedltcoU  v.  Huntery  5  Exch.  R.  34,  confirmed.    371. 
Owen  V.  Body,  5  Ad.  &  EL  28,  explained.    431. 
Walker  v.  CoUick,  4  Exch.  R.  171,  explained.    371. 


For  Costs.] 


Duty  of,  to  Vote.] 


CERTIFICATE. 

See  Costs,  1, 9. 

CERTIORARL 
See  Conviction,  2. 

CHAIRMAN. 

See  Election. 

CHURCH  RATES. 
See  Subtraction. 

CLERK. 
See  Quo  Warranto. 

CODICIL. 

See  Will,  6. 

COLLATERAL  SECURITY. 
See  pROMissoRT  Note,  2. 

COMMISSION. 
To  examine  WUnesses  abroad.] 

See  WiTNEBSi  1. ' 

COMMITMENT. 
Under  4  Oeo.  4,  e.  34,  §  3.] 

See  Master  and  Servant. 


Revocation  by.] 
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^/Snsanee  on,] 


For  taking  Land] 


F\rauduknt  PrtfartneeJ] 


To  Marriage.] 


COMMON. 
See  NuisAACE,  1. 

COMMON  CARRIER. 
See  Carrier. 

COMPENSATION. 

See  Railway  CoBtPAirr,  1, 9. 

COMPOSITION. 

See  Fraud,  1.    Pleadiivo,  7,  8,  9. 

CONDITION  PRECEDENT. 
See  CovEivukifTs,  1. 

CONSENT. 


1.  Want  of] 

2.  Eraudulent  Prtfennet] 


See  Marriage. 

CONSIDERATION. 

See  Probhssort  Note,  2. 

See  Fraud. 

CONSTRUCTION. 
See  Enclosure  Act. 


CONTINUANCE. 
See  LiMiTATiozTSi  Statute  of,  1, 2. 

CONTRACT. 

1.  Contracts  vnih  public  Companies]  Persons  dealing  with  railway  or  other  similar 
companies  should  always  bear  in  mind  that  such  companies  are  essentially  different 
from  an  ordinaiy  partnership  or  firm,  for  all  purposes  of  contracts,  and  especially 
in  respect  of  evidence  against  them  on  legal  trials ;  and  should  insist  upon  all  con- 
tracts with  them  being  by  deed  under  the  seal  of  the  company,  or  signed  by  direct- 
ors, or  otherwise  executed  in  the  manner  prescribed  by  the  act  of  Parliament 
regulating  the  company  —  there  is  no  safety  or  security  K>r  any  one  dealing  with 
such  a  body  upon  any  other  footing.  The  same  observation  also  applies  in  respect 
of  any  variation  or  alteration  in  a  contract  which  has  been  made.  Williams  v. 
Chester^  ifc,  BaUway  Co.y  497. 

2.  The  secretary  of  such  a  company  has,  of  himself,  no  independent  authority  to  bind 
the  company  by  letters  or  documents  signed  by  him.  i&. 

CONTRIBUTORY. 

1.  Preliminary  Expenses]  In  a  case  where  shares  have  been  applied  for  in  a  pro- 
jected company,  but  no  payment  of  the  deposit  made  in  accordance  with  the  reoui- 
sition  for  that  purpose  contained  in  the  letter  informing  the  applicant  of  the  allot- 
ment of  shares  to  him :  — 

Hddj  that  such  applicant  is  not  a  contributory  towards  preliminary  expenses.  Coop^ 
er's  CasCy  1. 

2.  Deposit]  So,  in  a  case  where  the  deposit  has  been  paid  by  a  party  applying  for 
shares,  but  no  signature  by  the  applicant  to  the,  subscriber's  agreement  or  parlia- 
mentary contract :  — 

Hddf  that  such  payment  did  not  make  the  party  a  contribatory ;  that  this  was  the  law 
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prior  to  the  stat  1  &  2  Vict  c.  110,  and  the  provisiona  of  that  statute  have  made 
no  alteration  in  the  law  in  those  respects,  lb, 

3.  Preliminary  Expenses,]  A  person  who  has  accepted  shares  in  a  projected  com- 
pany, whether  he  has  paid  the  deposit  on  them  or  not,  is  not  responsible  or  liable 
for  the  expenses  which  were  incurred  in  the  process  of  the  formation  of  such  com- 
pany.   Tmrnpson^s  Case,  8. 

CONVICTION. 

1.  Imprisonment.']  A  conviction  under  the  1  &  2  Will.  4,  c.  32,  s.  3,  (the  Game  Act,) 
adjudged  the  defendant  to  pay  a  fine  of  St.,  'Ho  be  paid  and  applied  according  to 
law,**  and  in  default  of  payment  to  be  imprisoned  for  two  months :  — 

Heldj  that  the  justices  had  no  jurisdiction  to  order  the  defendant  to  be  imprisoned,  as 
the  imprisonment  was  conditional  on  the  non-payment  of  the  penalty,  and  they  had 
not,  by  the  conviction,  directed  the  manner  in  which  the  penalty  should  be  paid,  aa 
required  by  sect.  21  of  the  5  ^  6  Will.  4,  c.  20.    Ifyde,  ex  parte,  d6a 

2.  Ceriiorari,]  Held,  also,  that  the  conviction  might  be  removed  by  cerUorarij  not- 
withstanding the  45th  sectjon  of  the  IJl  2  WilL  4,  c.  32.  lb, 

CORPORATIONS. 
How  bound,] 

See  Contracts,  1, 2. 

CORPSE. 
See  Exhumation. 

COSTS. 

1.  Certificaie  for  Costs,]  The  court,  or  a  judge  at  chambers,  has  the  power  of  certi- 
fying to  give  costs,  under  the  13th  section  of  the  13  &  14  Vict,  c  61,  (the  County 
Courts  ^tension  Act,)  notwithstanding  the  power  of  certifying  as  a  judge  at  nisi 
prius  to  give  costs,  under  the  12th  section  of  that  act,  has,  bv  an  order  of  refer- 
ence, been  given  to  an  arbitrator,  who  has  failed  to  certify  ;  the  certificate  under 
the  13t)f  section  being  one  which  a  judge  at  chambers  or  the  court  has  power  to 
give,  and  different  from  that  which  a  y^SgQ  at  nisi  prius  is  empowered  to  give  ander 
the.  12th  section.    Sharp  v.  Eoeleigh,  4671 

2.  Couniy  Courts  Extension  .^d.]  Where  a  plaintiff  in  an  action  of  contract,  after 
judgment  on  demurrer,  recovers  less  than  20/.  on  an  inquisition  of  damages,  he  is 
deprived  of  his  costs  by  the  13  &  14  Vict  c.  61,  s.  11,  the  case  not  coming  under 
the  exception  as  to  judgment  by  default    Prew  v.  Squire,  391. 

3.  London  County  Court  JId.]  The  London  Small  Debts  Act,  10  &  II  Vict  c.  7J, 
8. 113,  deprives  the  plaintiff  of  costs  where  he  does  not  recover  more  than  202. .-  — 

Held,  not  to  deprive  the  plaintiff  of  costs  where  the  verdict  is  reduced  to  a  sum  nnder 
20^  only  by  a  tender,  but  which,  with  the  amount  tendered,  is  not  less  than  20L 
Cross  V.  Seaman,  399. 

4.  Taxaiian  —  Several  DefendainJls^  Where  there  are  several  defendants  who  defend 
separately  and  obtain  a  verdict  generally,  the  costs  of  all  need  not  be  taxed  at  the 
same  time.    Brueford  v.  Griffin,  474. 

5.  4  AnTU  c.  16, «.  5  —  PlaintiJTs  rigid  to  Costs  when  Ms  DedaraHon  is  bad]  To  t 
declaration  in  assumpsit  the  defendant  pleaded  several  pleas,  upon  which  issnes 
were  joined,  and  two  pleas  to  which  the  plaintiff  demurred ;  all  the  issues  of  fact 
were  found  for  the  plaintif!^  but  he  afterwards  failed  on  the  demurrers,  upon  the 
ground  that  the  declaration  was  insufficient :  — 

Hdd,  that  the  plaintiff  was  not  entitled,  under  the  4  Ann.  c.  16,  to  the  costs  of  the 
issues  found  for  him.    Partridge  v.  Gardner,  476. 

6.  Case  reserving  Points  on  both  Sides,]  Where,  upon  a  case  reserved  at  the  sessions, 
points  arc  raised  in  favor  of  both  sides,  and  this  court  confirms  the  order  of  ses- 
sions and  decides  against  all  the  points  raised,  neither  party  is  entitled  to  costs 
nnder  5  Geo.  2,  c.  19,  s.  2.    Regina  v.  Southampton  Dodt  Company,  290. 

7.  CoHs  of  Appeal.]  By  a  rule  of  practice  of  a  Court  of  Quarter  Sessions  it  was 
ordered  that  409.  only  should  in  future  be  allowed  in  cases  of  appeals.    Upon  an 
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appeal  against  an  order  of  removal,  which  was  quashed,  the  Court  of  Qaarter  Se»* 
Bions  made  an  order  that  the  appeal  should  be  quashed  on  payment  of  40s,  costi, 
without  further  considering  the  particular  merits  of  the  case.  On  application,  this 
court  granted  a  mandamuB  to  the  justices  to  compel  them  to  consider  and  award  to 
the  appellants  such  reasonable  costs  as  they  in  their  discretion  should  think  fit,  unr 
der  the  particular  circumstances.    Regina  v.  Justices  of  Glamorganshirtj  357. 

8.  On  »^ppeal.]  Where,  upon  an  appeal  to  the  Quarter  Sessions,  a  case  is  stated  for 
the  opmion  of  a  superior  court,  under  the  12  &  13  Vi^t  c.  45,  s.  11,  the  practice  is 
to  give  costB  as  between  party  and  party.   Clarendon  v.  Beckr^  ifc,  q/'«St  JdmeSf  393. 

9.  CertificaU  for.]  The  court  will  not  lay  down  any  rule  to  regulate  the  discretionarr 
power  as  to  certifying  for  costs,  which  is  given  by  the  13  &  14  Vict  c  61,  s.  1^ 
to  the  judge  who  tries  the  cause.    Palmer  v.  Rukards^  535. 

10.  Matrimonial  Suit]  The  guardian  of  a  minor,  a  married  woman,  in  a  matrimonial 
suit,  is  bound  to  exercise  due  caution  before  instituting  proceedings  against  the 
husband,  and  is  not  exempt  from  liability  to  condemnation  in  costs  if  the  suit  proves 
a  mere  fishing  suit  But  the  wife,  on  coming  of  age  and  adopting  such  suit,  will 
not  be  condemned  in  the  costs  incurred  by  her.    Broum  y.  Brown,  (bc.)  567. 

11.  Of  Inquiry  to  sMe  CompeRJerfum.!  The  provisions  of  the  38th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict  c.  18,)  requiring  the  company 
to  give  notice  of  the  amount  of  compensation  they  are  willing  to  pay  the  claimant 
berore  they  summon  a  jury  to  settle  the  same,  and  also  the  provisions  of  the  51st 
section,  which  regulates  by  whom  the  costs  of  such  inquiry  are  to  be  borne,  apply 
to  cases  where  the  company  are  desired  by  the  claimant,  under  sect  68,  to  issue 
their  warrant  for  summoning  such  jury.  Therefore,  where  a  jury  has  been  sum- 
moned in  compliance  with  a  notice  from  the  claimant,  nnder  the  68th  section,  if 
the  verdict  of  the  jury  is  for  a  greater  sum  than  the  sum  previously  offered  by  the 
company,  the  claimant  is  entitled  to  his  costs  of  such  inquiry.  Bichardson  v.  So/Mr 
eastern  KaUwau  Co.,  421. 

See  AasiozfMENT,  2. 

COUNCILLOR. 

VUxng  Paper.]  At  the  election  of  a  town  councillor,  a  candidate,  whose  place  of 
residence  was  **  Newmarket  Road,"  was  described  in  the  voting  papers  asof  "Gon- 
ville  Place."  **  Gonville  Place  "  was  situated  in  a  diflferent  wa^  firom  ^  Newmarket 
Road,"  but  had,  until  a  few  days  previous  to  the  election,  been  the  residence  of  the 
candidate :  — 

Held,  that  that  was  not  an  inaccorate  description  of  a  place  stated  in  a  voting  paper 
which  was  cured  by  sect  142  of  the  5  Al  6  Will.  4,  c.  76,  which  applies  only  to  the 
inaccurate  description  of  a  right  place,  not  to  the  accurate  description  of  a  wxong 
place.    Begina  v.  Coward^  301. 

COUNT. 

A  count  for  interest  upon,  and  for  the  forbearance  of,  sums  laid  out  for  the  defendant^ 
and  at  his  request,  and  forborne  at  the  defendant's  request,  is  good,  though  it  does 
not  state  that  the  money  was  paid  to  the  defendant's  use,  or  forborne  to  the  defend- 
ant   Smith  V.Hartley,  283. 

COUNTY  COURT. 

SemJtle,  the  production  of  a  certificate  in  bankruptcy  granted  to  a  defendant,  after  the 
obtaining  of  a  judgment  against  him  in  a  county  court,  is  a  sufficient  answer  to  a 
summons  under  the  98th  section  of  stat  9  &  10  Vict  c  95.  Baekham  y.  Bknotn^ 
347. 

See  Affbal,  1.    Costs,  1, 2, 9. 

COURT  OF  QUARTER  SESSIONS 
See  Costs,  6, 7, 8. 

CREW. 
Mmissions  hy.] 

See  EviDENcs,  1. 
VOL.  V.  53 
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CROSS  EXAMINATION. 

See  Evidence,  13. 

COVENANTS. 

1.  Ltast  —  Condilwn  prtcedtni,'\  A  lease  contained  numeroas  covenants  on  the  part 
of  the  lessees  for  payment  or  rent,  &c.,  with  a  proviso  for  reentry  on  breach  of  anjr 
one  of  them ;  and  also  a  proviso,  that  if  the  lessees  shoald  give  notice  to  quit 
eighteen  calendar  months  before  the  end  of  the  eighth  vear,  then  and  in  snch  case, 
all  arrears  of  rent  being  paid,  and  all  the  covenants  and  agreements  on  the  part  of 
the  lessees  having  been  observed  and  performed,  the  lease,  and  every  claoae  or 
thinsr  therein  contained,  should,  at  the  expiration  of  the  eighth  year,  be  utterly 
Toio,  bat  nevertheless  without  prejudice  to  any  claim  or  renaedy  which  any  of  the 
parties  mi^ht  then  be  entitled  to  for  breach  of  any  of  the  covenants :  — 

HdJL,  reversing  the  iudgment  of  the  Court  of  Exchequer,  that  performance  of  all  the 
covenants  by  the  lessees  was  a  condition  precedent  to  their  right  to  determine  the 
lease.    Friar  v.  Gr^,  480. 

2.  To9kmd$exud.] 

See  Deed,  7.    Landlord  and  Tenant,  1, 2L 

DAMAGES. 

Mtatvrt  q/I]  In  an  action  on  the  case  by  an  execution  creditor  against  the  sheriff 
for  the  escape  of  his  debtor,  the  measure  of  damages  is  the  value  of  the  custody 
of  the  debtor  at  the  moment  of  the  escape ;  and  no  deduction  ou^t  to  be  made  on 
account  of  any  thing  that  the  creditor  might  have  obtained  by  diligence  in  retaking 
the  debtor  after  the  escape.    Arden  v.  Goodaat,  436. 

DEBTOR  AND  CREDITOR. 
See  Fraud,  I,  2,  a 

DECLARATION. 
See  Pleading,  3,  5, 11. 

DEED. 

1.  Fohmianf  Comofonot  —  27  EUx.  e.  4.]  A  deed  executed  by  S.,  in  contemplation  of 
marriage,  without  the  knowledge  of  the  future  husband,  by  which  S.  gave  herself 
an  estate  for  life  in  certain  leaseholds,  with  remainder  to  R.  M.,  a  son  by  a  former 
marriage,  and  remainder  over  to  an  illegitimate  son,  is  not  avoided  by  the  marriage 
under  the  27  Eliz.  c.  4,  the  husband  not  taking  as  a  purchaser.  Hoe  d.  JOekanit 
Y.  Lewis f  400. 

52.  QiMere,  whether  the  deed  would  have  been  bad,  if  it  had  been  found  as  a  fact  that 
it  was  intended  as  a  fraud  upon  the  marital  rights  of  the  husband.  16. 

a  Search.]  The  deed  was  delivered  to  T.,  with  instructions  not  to  give  it  up  to  any 
one  but  S.  and  R.  M.  together,  and  it  was  given  up  by  T.  to  S.  and  R.  M.  many 
years  after.  P.  and  B.  were  the  trustees  named  in  it  At  S.*s  death  the  deed  was 
not  found  on  her  premises,  but  no  proper  search  in  the  repositories  of  the  trusteea 
was  proved :  — 

Hddf  that  the  deed  was  intended  to  be  operative^  but  that  the  search  was  insufficient 
to  let  in  secondary  evidence,  lb, 

4.  Dedaralions.]  Heldy  also,  that  declarations  made  by  S.,  as  to  the  contents  of  the 
deed,  were  not  admissible  as  cutting  down  her  title.  lb, 

5.  JFhnuL]  Heid,  also,  tliat  a  voluntary  deed,  not  actually  fraudulent,  by  which  hus- 
band and  wife  settled  the  wife's  chattel  interest  on  R.  M.,  is  not  avoided,  under  the 
27  Eliz.  c.  4,  by  a  mortgage  made  by  the  widow  surviving  her  husband,  —  com- 
menting on  BwnrePa  Case,  6  Rep.  72.  lb, 

6.  Cmialraclxan  o/l]  Ejectment  to  recover  two  undivided  thiid  parts  of  an  estate 
called  «  Horeecroft."  J.  P.  being  seized  in  fee  of  Horeecrofl,  before  his  marriage 
with  M.  C,  executed  an  indenture  of  settlement,  in  1770,  whereby  it  was  wit- 
nessed that  in  consideration  of  an  intended  marriage  between  himself  and  M.  C, 
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and  of  the  conveyaiice  and  settlement  by  M.  C.  of  the  estate,  money,  &c.,  therein* 
after  mentioned,  and  of  the  benefit  arising  to  J.  P.  bv  the  marriage,  and  finr  settling 
a  jointure  and  maintenance  for  M.  C.  and  her  children,  and  for  settling  the  firee 
estate  called  Horsecrofl,  beloniring  to  J.  P^  he,  the  said  J.  P.,  granted,  sold,  &c^ 
to  trustees,  and  to  their  heirs,  all  that  freehold  estate  and  right  of  J.  P.  to  the  said 
estate  and  other  the  premises  intended  to  be  released  by  M.  U.  It  was  then  further 
witnessed  that  in  consideration  of  the  marriage  and  of  the  jointure,  and  for  settling 
the  freehold  estate,  together  with  the  other  moneys,  &c.,  J.  P.  bargained,  sold,  &c^ 
to  the  trustees,  in  trust|^or  M.  C,  to  the  use  of  the  first  son  of  the  said  J.  P.  on 
the  body  of  the  said  M.  C.  lawfully  begotten,  and  to  the  heirs  male  of  the  said  son 
lawfully  begotten.  J.  P.  had  four  chiloren,  John  P.,  who  died  unmarried  and  intes- 
tate, and  three  daughters.  The  two  lessors  of  the  plaintiflT  are  the  heirs  at  law 
of  two  of  the  dau^ters,  and  the  female  defendant  is  the  other  daughter.  J.  P., 
in  1823,  made  his  will  as  follows :  **  Also,  I  five  Horsecrofl,  my  estate^  that  I  now 
live  in,  to  my  son,  John  P.,  a  lunatic."  He  then  gave  the  residue  of  his  estate  to 
his  daughter,  the  defendant 
Heldf  disaentienU  Piatt,  B.,  that  the  deed  was  inoperative ;  and  by  the  whole  conrt, 
that  the  son,  John  P.,  took  under  the  will  an  estate  in  fee  in  Horsecroft  Doe  d. 
Pottow  V.  IHckar^  44a 

7.  CovenmU  to  stand  sdzed.]  R.  S.  being  seized  in  fee  of  a  house  and  land,  duly 
executed  a  deed,  as  follows :  "  I,  R.  S.,  of,  d^c,  for  and  in  consideration  of  the  love 
which  I  do  bear  towards  my  son,  W.  S.,  of,  &c.,  have  given  and  granted,  and  by 
these  presents  do  freely  give  and  grant,  unto  the  said  w.  S.,  all  and  singular  my 
dwell inff-bouse,  &c.,  and  that  the  said  W.  S.  is  to  take  possession  of  the  same  at 
Michaeunas  day  next  I  have  herewith  delivered  him,  the  said  W.  S.,  all  and  sin- 
gular the  dwellmgr-house  find  premises  absolutely  at  Michaelmas  day  nezt|  without 
any  further  condition  respecting  the  property : "  — 

Htldf  that  this  deed  operated  as  a  covenant  by  R  S.  to  stand  seized  to  the  use  of  W. 
&    Z>oe  d.  .Sbmltng  V.  Prince,  428. 

8.  Effed  of  iht  Word  "  Qraidy^  And  «em&/e,  per  Maule  J.,  that  it  operated  as  a 
gAnt  of  the  immediate  freehold.  i&. 

See  IirsAivE  Persons,  3l 

DELIVERY. 
See  AccEFTAZfcs. 

DEMAND 

What  9^ffidad.'\ 

See  LiAiOYLOiu)  and  Tenant,  2. 

DEMURRER. 
See  Pleadino,  3, 10.    I^amb. 

DEPOSIT. 

See  CONTRIBUTO&T,  2. 

DEVISE. 

Morigagt — Legai  EriaU.]  The  following  devise,  *'I  leave  my  wife^  R.  H.,  to 
receive  all  moneys  upon  mortgages,"  gives  the  wife  the  legal  estate  in  the  mort- 
gaged premises.    Doe  d.  Guest  v.  Benn^  536. 

DISCHARGE. 
See  Insolvent. 

DISTRESS. 
See  Assumpsit,  3.    XjandiiORD  and  Tenant,  4 
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DURESa 
See  Assumpsit,  1. 

DUTY. 
See  Pleadizto,  5. 

EASEMENT. 

1.  RigM  of  Enjoymeni  —  hderrupium.]  Althoagh  an  intemiption  in  the  enjo]niiest 
of  an  easement  for  a  less  period  than  a  whole  year  does  not  present  altogether  the 
operation  of  sect  2  of  stat  2  &  3  Will.  4,  c.  71,  instances  of  such  intemiption  are 
material  for  the  consideration  of  the  jury,  on  the  issue  whether  the  enjoynient  has 
been  of  right    Eaion  v.  Swansea  Wai^r  Company^  340. 

2.  Etfidence.]  In  case  against  a  waterworks  company,  incorporated  by  act  of  Parlia- 
roent,  for  the  obstruction  of  a  watercourse,  the  issue  being,  whether  the  enjoyment 
of  the  watercourse  by  plaintiff  had  been  of  right,  evidence  was  given  for  defend- 
ants tRat  they  had  at  different  tiroes  interrupted  plaintiff  in  taking  water  from  the 
watercourse  ;  and  a  servant  of  plaintiff  having  removed  a  stone  which  prevented 
the  water  from  flowing  into  plaintiff's  meadow,  an  information  was  laid  by  defend- 
ants a^inst  the  servant  for  arawing'  off  water  from  the  waterworks  made  by  virtue 
of  their  act,  contrary  to  the  form  of  the  said  act,  and  he  was  convicted.  Plaintiff's 
son  attended,  at  his  father's  desire,  before  the  magistrajtes,  and  paid  the  I5.  fine 
imposed  on  the  servant ;  and  plaintiff  did  not  appeal  against  the  conviction,  an 
appeal  being  given  by  the  company's  act:  — 

Bdd,  that  the  information  and  conviction  were  admissible  against  the  plaintiff  lb. 

See  Nuisance,  2,  3,  4. 

EJECTMENT. 

1.  Tenants  in  Common  —  General  Verdict,]  Where,  in  an  action  of  ejectment  by 
tenants  in  common,  it  appeared  that  other  parties,  whose  numbers  were  not  ascer* 
tained,  were  also  jointly  interested  with  the  lessors  of  the  plaintiff  in  the  prem- 
ises: — 

Heldf  diasentiente  Piatt,  B.,  that  the  lessors  of  the  plaintiff  were  not  entitled  to  a  gen- 
eral verdict,  but  that  the  jury  were  bound  to  say  to  what  portion  of  the  premises 
the  lessors  of  the  plaintiff  were  entitled.     Doe  d.  Hellyer  v.  King,  517. 

2.  Jrre^tdar  Judgment  —  fFrit  of  Restitution,]  Lessor  of  the  plaintiff  in  ejectment 
obtained  an  irregular  judgment  under  which  possession  was  delivered  to  him.  The 
judgment  was  afterwards  set  aside,  and  a  rule  was  obtained  for  restoring  possession 
to  H.,  whose  tenant  had  been  dispossessed  ;  and  that  H.  should  be  admitted  to  de- 
fend as  landlord.  H.  entered  into  the  consent  rule,  and  delivered  a  plea.  The 
rule  could  not  be  served  upon  the  lessor  of  the  plaintiff,  by  reason  of  his  abscond- 
inff:  — 

Hdd^  first,  that  H.  was  entitled  to  a  writ  of  restitution.  Secondly,  that  H.  was  saffi- 
ciently  made  a  party  to  the  record,    ffkittington  v.  Hards^  317. 

ELECTION. 

Vote  qf  Moderator,]    At  an  election  of  clerk  to  a  board  of  guardians,  twenty-one 

guardians  were  present  besides  the  chairman ;  eleven  voted  for  6.,  and  ten  for  D. ; 

3ie  chairman  did  not  vote :  — 
Heldf  that  it  was  the  duty  of  the  chairman  to  vote,  and,  therefore,  G.  was  not  elected 

by  a  majority  of  the  guardians  present    Regina  y.  Guardians  of  St,  MarOn^s-in-' 

ths^Fields,  361. 

See  CocKciLLOR. 

ENCLOSURE  ACT. 

1.  Reservation  to  Lord  of  the  Manor  —  ^Any  Coats  or  MinerdtsJ^    At  the  time  of 
the  passing  of  an  enclosure  act,  the  soil  and  freehold  of  the  common  land 
vested  in  the  lord  of  the  manor,  subject  to  certain  rights  of  common,  and  he 
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also  entitled  to  the  coals  and  minerals,  and  unopened  stone  quarries,  &c.,  under 
the  said  common  lands,  as  part  of  the  said  freehold.  The  act  did  not  recite  the 
particular  rights  of  the  lord,  but  enacted  that  certain  allotments  should  be  made  to 
the  commoners  in  lieu  of  their  rights,  and  to  him  as  lord  of  the  manor,  for  his  right 
"  to  and  in  the  soil "  of  the  said  common  lands,  and  also  to  and  for  the  damage  and 
injury  he  would  sustain  by  being  obliged  to  make  satisfaction  to  the  proprietors  of 
the  lands  for  digging  coals  or  minerals;  and  it  also  enacted,  **that  if  the  lord 
should  enter  on  any  of  the  lands  for  the  purpose  of  digging,  getting,  &c.,  '  any 
coals  or  other  minerals,'  he  should  make  compensation  for  damage  done,"  &c. 
There  was  no  express  reservation  of  the  mines  or  minerals  to  him.  The  allotments 
were  made  pursuant  to  the  act  t  — 
Htldj  that  the  lord  of  the  manor,  for  the  time  being,  was  entitled  to  the  mines  and 
minerals  under  the  land  so  enclosed,  paying  compensation  to  the  owners  of  the 
allotments  for  any  damage  done  by  working  the  mines.    MiMttkuHtU  v.  fftnUTf 

5aa 

Beldf  also,  that  stones  got  from  quarries  are  minerals,  lb, 

ENTRIES. 
Bee  Evidence,  7. 

ERASURES. 
See  Altebation  or  Instruments,  1, 2, 

ESCAPE. 
Miing  Pruontr  /o  ueapeJ\ 

See  Indictment,  1, 2. 

ESTOPPEL. 

Pleaditif^.]  Case  —  The  declaration  stated  that  the  plaintiff  and  the  defendant  were 
attorneys ;  that  the  defendant  falsely  represented  to  the  plaintiff  that  he,  the  de- 
fendant, was  authorized  by  one  Fennel!  to  bring  an  action,  in  Fennell's  name, 
against  one  C.  and  B.,  and  that  he  was  authorized  hy  Fennell  to  retain  the  plaintiff 
to  bring  the  action ;  that  the  plaintiff  brought  the  action ;  that  the  defendant  was 
not  so  authorized,  and  that  tne  plaintiff  was  compelled  to  discontinue  the  said 
action  and  to  pay  costs.  Other  counts  charged  the  defendant  with  similar  acts 
with  reference  to  other  parties. 

Plea  —  That  the  plaintiff  was  not  employed,  and  did  not  act  as  such  attorney. 

Replication  —  That  the  plaintiff  ought  not  to  be  admitted  to  plead  the  said  plea,  be- 
cause a  judge's  order  was  made  for  taxing  the  plaintiff's  bill  of  fees  in  the  action, 
in  the  declaration  mentioned,  delivered  to  the  defendant  and  one  Oldershaw,  and 
one  A.  Jenkinson,  and  for  the  master  to  certify  what  was  due ;  that  the  defendant 
and  A.  Jenkinson  should  be  at  liberty  to  dispute  their  retainer ;  that  the  master 
allowed  196/.  1^.  5d. ;  that  the  plaintiff  sued  the  defendant,  Oldershaw,  and  A. 
Jenkinson,  for  determining  the  question  of  the  retainer,  and  recovering  the  sum  of 
196/.  13f.  5dL ;  that  the  question  of  the  retainer  beine  referred  to  the  master,  he 
'  certified  that  such  retainer  by  the  defendant,  Oldershaw,  and  A.  Jenkinson,  was 

§  roved,  whereupon  the  plaintin  signed  judgment  against  the  three  parties  for  247(, 
9.  IQd.;  and  that  the  plaintiff's  bill  of  fees  was  for  fees  due  to  him  for  work  done 
by  him  in  bringing  the  actions  in  the  declaration  mentioned :  — 
jfe/tf,  that  the  replication  did  not  state  a  case  of  estoppel,  and  was  bad.    CtMow  v. 
Jenkinaon^  533. 

EVIDENCE. 

1.  Admimon»  of  Master  and  Crew.]  In  a  cause  of  damage,  the  allegation  responsive 
to  the  libel  pleaded  as  an  exhibit  a  paper  signed  by  the  master  and  crew  of  the 
ship  proceeding  in  the  cause,  and  a  declaration  of  the  mate  of  the  same  ship.  The 
mate  and  rest  of  the  crew  were  interested  in  the  suit  in  respect  of  their  clothes, 
which  had  gone  down  in  the  ship :  — 

Hddf  that  admissions  and  declarations  of  the  mate  and  crew  were  not  admissible,  but 
that  the  admissions  of  the  master  were  admissible.    The  ^Rdlothian^  (ad.)  556. 
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2.  J^egligence  —  ScitnUrJj  Case  for  an  injury  done  to  the  plaintiff  by  the  defend- 
ant's bull.  The  plaintiff  whilst  walking:  along  a  public  street,  wearing  a  red  hand- 
kerchief, was  attacked  and  injured  by  the  defendant's  bull,  which  was  being  driven 
along  the  street  The  defendant  stated,  afler  the  accident,  that  the  red  handker- 
chief was  the  cause  of  the  injury,  fur  that  he  knew  tht  bull  would  run  at  any  thing 
red.  He  also  stated,  on  another  occasion,  that  he  knew  that  a  bull  would  run  at 
any  thing  red :  — 

Hdd^  that  this  was  evidence  for  the  jury  in  support  of  the  averment  of  the  scitnkr, 
Hudson  V.  Roberts,  514. 

3.  Eascmmt  — Interruption  — 2  ^  3  ffiU.  4,  StaL  71,  s.  2.]  Although  an  intemip- 
tion  in  the  enjoyment  of  an  easement  for  a  less  period  tlian  a  whole  year  does  not 
prevent  altogether  the  operation  of  sect  2  of  stat  2  &  3  VVill.  4,  c.  71,  instances  of 
such  interruption  are  material  for  the  consideration  of  the  jury,  on  the  issue  whether 
the  enjoyment  has  been  of  right    Eaton  v.  Swansea  Waterworks  Compangy  340. 

4.  In  case  against  a  waterworks  coAipany,  incorporated  by  act  of  Parliament,  ^r  the 
obstruction  of  a  watercourse,  the  issue  being,  whether  the  enjoyment  of  the  water- 

«  course  by  plaintiff  had  been  of  right,  evidence  was  given  for  defendants  that  they 
had  at  different  times  interrupted  plaintiff  in  taking  water  from  the  wateTuoarse  ; 
and  a  servant  of  plaintiff  having  removed  a  stone  which  prevented  the  water  from 
flowing  into  plaintiff's  meadow,  an  information  was  laid  by  defendants  against  the 
servant  for  drawing  off  water  from  the  waterworks  made  by  virtue  of  their  act, 
contrary  to  the  form  of  the  said  act,  and  he  was  convicted.  Plaintiff's  son  at- 
tended, at  his  father's  desire,  before  the  magistrates,  and  paid  the  Iff.  fine  imposed 
on  the  servant ;  and  plaintiff  did  not  appeal  against  the  conviction,  an  appeal  being 
given  by  the  company's  act :  — 

Htldy  that  the  information  and  conviction  were  admissible  against  the  plaintiff.  i&. 

5.  Cross  ExamxnaiiofL\  A  witness,  a  clerk  at  a  booking  office,  stated  that  a  bankrupt, 
before  his  bankruptcy,  sent  foods  to  him,  directed  by  initials  only,  and  that  after- 
wards the  bankrupt  and  the  plaintiff  called  and  saw  the  goods,  when  the  bankrupt 
told  the  witness  he  had  sold  them  to  the  plaintiff.  The  point  in  dispute  was  the 
hona  fides  of  the  sale :  — 

Semblc,  that  the  witness  might  be  asked,  on  cross  examination,  the  following  ques- 
tion :  **  Would  you  have  acted  upon  the  order  of  the  plaintiff  as  to  the  delivery 
of  these  goods  ?  "    Morgan  v.  Wkiimore,  506. 

6.  Dale  of  Documents,]  A  receipt,  and  also  a  delivery  order,  given  by  the  plaintiff  to 
a  witness  a  month  afler  the  sale,  but  dated  on  the  day  of  the  sale,  and  not  otha- 
wise  shown  to  be  in  existence  before  the  sale :  — 

Heldy  dubitante  Pollock,  C.  R,  to  be  admissible,  as  affording  some  evidence  of  the  sale 
having  taken  place  on  the  day  of  the  date  of  the  documents.  /&. 

7.  Entry  in  Book  of  deceased  Steward,']  In  ejectment  for  twenty-two  acres,  parcel  of 
the  manor  of  IL,  it  appeared  that  the  whole  manor  was  settled  on  the  Earl  of  A., 
in  1559,  when  a  lease  of  it  was  ^nted  to  Lord  L.  for  one  hundred  years,  and  that  an 
act  of  Parliament  passed  restraining  the  Earls  of  A.  from  alienating  their  property. 
In  1825,  an  act  was  passed  to  enable  the  Duke  of  N.,  the  heir  of  the  Earls  of  A.,  to 
sell,  and  the  manor  of  H.  was  then  sold  to  the  lessor  of  the  plaintiff  In  order  to  show 
that  the  lands  sought  to  be  recovered  were  identical  with  those  included  in  the 
lease  of  1559,  (there  being  no  trace  of  any  original  deeds  dealing  with  the  prop- 
erty later  than  1559,)  a  book,  found  in  the  muniment-room  of  the  Duke  of  N.,  was 
tendered,  purporting  to  be  that  of  one  S.,  a  steward  of  the  Earl  of  A.  in  1610  and 
1620,  in  which,  undter  the  former  date,  was  an  entry  of  a  lease  of  these  lands  from 
S.  and  Lfc  to  one  H.,  of  an  assignment  from  H.  to  P.,  and  a  minute  by  S.  that  ^P.*b 
widow  hath  assigned  to  Sir  £.  C.,  who  yet  claimeth  ten  years  to  come :"  — 

Hdd,  that  the  entries  were  not  admissible  as  evidence  of  reputation,  as  to  the  extent 
of  the  manor,  or  as  entries  made  by  a  deceased  person  in  the  discharge  of  his  duty, 
or  as  secondary  evidence  of  the  documents  referred  ta  Doe  d.  Padwitk  t.  IFttt- 
eomby  487. 

8.  Mstrad  of  Title,]  An  abstract  of  title  stating  the  recitals  in  certain  deeds,  and 
relied  upon  by  the  defendant  when'  before  a  master  in  chancery  in  a  suit  in  which 
he  was  plaintiff,  is  admissible  against  him  in  an  action  as  evidence  of  the  mattexf 
recited,  without  producing  the  deeds.    PrUehard  v.  Bagshawe^  371. 
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9.  Secondary,]  A  deed  was  delivered  to  T.,  with  instructions  not  to  give  it  up  to 
any  one  but  S.  and  R.  M.  together,  and  it  was  given  up  by  T.  to  S.  and  R.  M. 
many  years  afler.  P«  and  B.  were  the  trustees  named  in  it  At  S.'s  death  the  deed 
was  not  found  on  her  premises,  but  no  proper  search  in  the  repositories  of  the 
trustees  was  proved :  — 

HMf  that  the  deed  was  intended  to  be  operative,  but  that  the  search  was  insufficient 
to  let  in  secondary  evidence.    Doe  d.  lUchards  v.  Ltwis,  400. 

10.  Dedarattons,]  Hdd,  also,  that  declarations  made  bv  S.  as  to  the  contents  of  the 
deed  were  not  admissible  as  cutting  down  her  title,  lb, 

11.  Insane  fVttnessJ]  A  lunatic,  under  confinement  in  a  lunatic  asylum,  is  admissible 
as  a  witness,  if  the  judge  considers  him  competent  in  point  of  understanding,  and 
to  be  aware  of  the  nature  and  sanction  of  an  oath.    R^na  v.  HiUy  547. 

12.  Cross  ExaminaiionJj  The  lunatic  may  be  examined  and  cross  examined,  and 
witnesses  called  on  either  side,  in  order  to  determine  the  Question  of  competency ; 
but  when  admitted,  it  is  for  the  jury  to  determine  whether  his  testimony  is  affected 
by  his  insanity,  and  what  degree  of  weight  is  to  be  attached  to  it.  lb. 

13.  The  terms  of  a  bill  of  exchange  cannot  be  altered  by  a  parol  contract  Betani 
V.  Cross,  389. 

See  Altehation  of  Ihstruments,  1, 2.    Fraud,  2.    Nuisance,  5. 

EXECUTION. 
See  Bankrupt,  4. 

EXEMPTION. 
See  Rates. 

EXHUMATION. 

Dead  Body^  A  faculty  to  exhume  a  corpse,  with  a  view  to  its  identity,  may  be  de- 
creed.   Pope^  in  re,  (eg.)  585.  ' 

EXPRESS  MAUCE. 
See  Slander. 

FACTORIEa 

1.  7  ^  8  Ficf.  c.  15.]  In  order  to  constitute  an  offence  under  the  Slst  section  of  7  & 
Vict  c.  15,  relating  to  labor  in  factories,  it  is  not  enough  that  the  mill  gearing  was 
not  securely  fenced  at  the  time  when  the  accident  occurred,  and  when  the  ma- 
chinery was  in  motion ;  it  must  be  made  to  appear  that  the  machinery  was  at  that 
time  in  motion ybr  some  manufacturing  purpose.    Coe  v.  Plait,  491. 

^.  ^ware,  whether  that  section  renders  the  leaving  the  mill  gearing  unfenced  an 
offence  generally,  or  only  so  far  as  children  or  young  persons  are  concerned.  i6. 

FEIX)NY. 
See  Indictment,  3. 

FOREIGN  BILLS. 
tncc^ptanee*] 

See  Bill    of  Exchange,  3. 

FOREIGN  LAW. 
Commission  to  examine  Witness  abroad.] 

See  Witness,  X 

FRAUD. 

1.  To  an  action  for  goods  sold,  the  defendants  pleaded  a  release,  to  which  the  plain- 
tiff replied  that  the  release  was  obtained  by  fraud  of  the  defendants,  and  issue  wai 
joined  on  a  traverse  of  the  replicatioik 
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It  appeared  by  the  evidence  that  the  defendant,  being  indebted  to  several  personSy 
and  amongst  others  to  the  plaintiff,  proposed  a  composition  of  69.  8d  in  the  pound, 
Tirhich  was  agreed  to  by  the  majority  of  the  creditors  in  number;  but  the  plaintifl^ 
who  was  not  present  when  the  6a.  Sd,  was  afifreed  to  at  a  meeting  of  the  creditora, 
refused  to  concur  unless  he  was  paid  ISs.  id.  in  the  pound  upon  part  of  the  deb^ 
and  the  other  part  was  paid  in  full.  Upon  receiving  notes  for  the  amount  agreed 
npon,  and  the  positive  assurance  of  the  defendants  that  no  other  creditor  than 
himself  was  preferred,  and  that  no  one  of  them  was  to  have  any  thing  beyond  the 
69.  8d,j  he  signed  a  release  for  his  whole  debt.  The  assurance  of  the  defendants 
that  no  other  creditor  was  preferred  was  untnie,  as  there  was  no  doubt  but  that 
they  had  preferred  other  persons  besides  the  plaintiff*:  — 

Hddj  by  Wightman,  J.,  Uiat  it  was  no  answer  upon  this  issue  to  show  that  the  plain- 
tiff himself  had  also  contracted  for  a  preference,  in  fraud,  not  of  the  defendants,  but 
of  the  other  creditors,  and  that  the  defendants  could  not  set  up  a  counter  fraud  by 
them  and  the  plaintiff,  by  which  they  colluded  to  deceive  other  persons,  as  an  an- 
swer to  a  charge  of  fraud  practised  by  the  defendants  upon  the  plainti^  which 
would  have  the  effect  of  depriving  him  of  part  of  his  original  just  right    Maiia- 

.  lieu  V.  Hodgson^  280. 

2.  By  Coleridge,  J.,  and  Erie,  J.,  that  the  replication  was  not  proved,  because  the 
whole  stipulation  for  a  preference  being  a  fraud  on  the  part  of  the  plaintiff  towards 
other  creditors,  no  part  of  it  could  be  leerally  relied  on  by  him  as  forming  a  mate- 
rial inducement  for  this  deed ;  and  that  the  fact  of  the  plaintiff  having  obtained  a 

E reference  for  himself  not  vitiating  the  release  as  against  himself,  the  defendant 
aving  also  given  a  preference  to  others,  was  no  fraud  upon  the  plaintiff  Ih. 

3.  To  counts  upon  three  several  promissory  notes,  the  defendants  pleaded  that  they 
were  indebted  to  the  plaintiff  in  989/.  7f.,  and  had  accepted  four  bills  of  exchange 
for  the  amount,  drawn  hy  the  plaintiff  and  payable  to  his  order ;  that  the  defeiM- 
ants  compounded  with  their  creditors,  and  that  the  plaintiff  agreed  to  the  composi- 
tion, receiving  a  preference  beyond  the  other  creditors,  and  executed  a  release  of 
his  debt ;  that  it  was  his  duty  to  take  un  the  four  bills  of  exchange,  but  that  he 
neglected  to  do  so,  and  tlie  owners  of  the  bills  threatened  to  sue  the  defendants, 
who,  in  order  to  induce  the  plaintiff  to  take  them  up,  gave  him  the  promiasoiy  notes 
in  these  counts  mentioned,  and  that  there  was  no  other  consideration  for  the  giving 
of  the  notes.    The  plaintiff  replied  dt  injuria  absque  tali  eauaa :  — 

Heldf  under  the  above  circumstances,  that  the  plea  was  proved ;  that,  as  the  fraudu- 
lent preference  of  the  plaintiff  did  not  make  the  composition  void  as  against  him, 
there  was  no  sufficient  consideration  for  the  giving  the  notes,  as  the  plaintiff  was 
bound  to  protect  the  defendants  from  the  consequences  of  liability  upon  these 
bills,  lb. 

4.  in  procuring  Conaenl  to  Marriage.] 

See  Marriage. 

FRAUDS,  STATUTE  OP. 
See  Acceptance. 

FRAUDULENT  CONVEYANCE. 

/»  ContempUdum  of  Marriage.] 

.  See  Deed,  1, 2. 

FRAUDULENT  SALE, 

Draud  offirA  Vendee  —  Subsequent  Sale  to  innocent  Vendee.]  A  sale  of  goods  ef- 
fected by  the  fraud  of  the  buyer  is  not  an  absolutely  void  transaction,  but  the  seller 
may  elect  to  treat  it  as  a  contract  If  he  does  not  treat  the  sale  as  void  before  the 
buyer  has  resold  the  goods  to  an  innocent  vendee,  the  property  will  pass  to  that 
vendee.     mdU  v.  Garden^  379. 

GOODS  SOLD  AND  DELIVERED. 

See  ACCEFTA2VCE. 
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J^€dofmch  fford  in  Deed.] 


GRANT. 

See  Deed,  8. 
GUARDIAN. 


IddbilUyfor  Costs,] 

See  Costs,  10.    Quo  Warraztto. 

HABEAS  CORPUS. 
See  LvsoLTENT.    Master  and  Servaht. 

IMPRISONMENT. 
See  Conviction,  1, 2. 

mDICTMENT. 

1.  Prisoner  —  Aiding  to  escape.]  By  sect.  43  of  stat  4  Geo.  4,  c.  64,  if  any  person 
shall  deliver  to  a  prisoner  in  any  prison  any  instrument  proper  to  facilitate  his  es- 
cape, such  person  shall  be  deeitied  to  have  delivered  it  with  intent  to  aid  and  assist 
such  prisoner  to  escape ;  "  and  if  any  person  shall,  by  any  means  whatever,  aid  and 
assist  any  prisoner  to  escape  from  any  prison,  every  person  so  offending,  whether 
an  escape  be  actually  made  or  not,  shall  be  guilty  of  felony :  ^  — 

Held^  that,  in  an  indictment  under  this  section,  it  was  not  necessary  to  set  out  the 
means  which  had  been  used  by  defendant  to  assist  the  prisoner  to  escape.  Rtgina 
V.  Hollowayy  310. 

2.  AUegaiions.]  Indictment  charged  that  T.,  being  a  prisoner  in  the  jail  at,  &c.,  was 
meditating  and  endeavoring  to  effect  his  escape,  and  had  procured  a  key  to  be 
made  with  intent  to  effect  his  escape,  and  had  made  overtures  to  defendant,  then 
and  there  being  a  turnkey  in  the  said  jail,  to  induce  defendant  to  aid  and  assist  him 
to  escape ;  that-  defendant  then  and  there,  and  whilst  T.  was  such  prisoner  in  said 
jail,  received  the  said  key,  with  intent  to  enable  T.  to  escape  from  the  said  jail,  and 

to  at  large  whithersoever  he  would ;  and  so  defendant  then  and  there  feloniously 
id  aid  and  assist  T.,  then  and  there  being  soch  prisoner,  in  so  attempting  to  escape 
from  the  said  jail :  — 
Held,  first,  that  the  means  emplo^^ed  to  aid  and  assist  the  prisoner  to  escape  were 
stated  with  sufficient  particularity  and  with  a  sufficient  venue,  and  that  the  aiding 
and  assisting  sufficiently  appeared  to  be  an  illegal  act  R. 

3.  Indictment  ttefore  Trial  of  Principal]  Secondly,  that  the  act  of  aiding  and  assist- 
ing being  a  felony  b^  sect  43  of  stat  4  Geo.  4,  c.  64,  defendant  might  be  in- 
dicted before  the  principal  had  been  tried  ;  and  that  the  prosecution  need  not  be 
instituted  within  one  year  after  the  offence  committed,  as  required  by  sect  4  of 
Btot  16  Geo.  3,  c.  31.  lb. 

4.  Judgment.]  After  verdict  that  defendant  was  guilty  of  the  premises  in  the  in- 
dictment cnarged  upon  him,  the  Quarter  Sessions  gave  a  general  judgment,  **  that 
defendant  be  transported  beyond  the  seas  for  the  term  of  fourteen  years."  Upon  a 
writ  of  error,  on  the  ground  that  some  of  the  counts  were  bad :  — 

Heidy  first,  that  the  judgment  was  good,  because  the  fourteen  years  must  be  taken  to 
be  the  same  fourteen  years  upon  each  count  lb. 

5.  Good  and  had  Counts.]  Secondly,  that,  under  sect  5  of  stat  11  &  12  Vict  c.  78, 
this  court  might  order  that  the  judgment  should  be  arrested  on  the  bad  counts,  and 
pronounce  the  proper  judgment  on  the  good  counts,  lb. 

6.  Jury.]  Though,  by  stat  5  &  6  Vict  c.  110,  the  Quarter  Sessions  and  Assizes  are 
to  be  holden  separately  at  Coventry  for  the  city  of  Coventry  and  certain  other  parts 
of  the  county  of  Warwick,  an  indictment  at  the  Quarter  Sessions  at  Coventry  is 
properly  tried  by  a  jury  summoned  from  the  whole  qounty.  lb. 

See  Bastard  Child. 

INDORSEMENT. 
Of  Writs.] 

See  LooTATioNS,  Statute  or,  1, 2, 3, 4. 
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INFORMATION. 
See  Quo  Warranto. 

INITIALS. 

See  Name. 

INJURIOUSLY  AFFECTED. 
Muming  ^  (hue  Words  in  SlaL  8^9  Vld.  c  la] 

See  Railway  Compaiit,  2. 

INSANE  PERSONS. 

1.  Madnienanee  of  interne  Pavper.]  By  sect  2  of  stat  3  &  4  Vict  c.  54,  two  jastice* 
are  empowered  to  direct  the  overseerB  of  any  pariah,  **  where  any  money  or  secori- 
tiea  for  money,  goods,  chattels,"  d&c,  of  an  insane  person  ^  shall  be,  to  seize  so 
much  of  the  said  money,  or  to  seize  and  sell  so  much  of  the  said  jgpods  and  chat- 
tels," as  may  be  necessaiy  to  pay  the  charge  of  maintenance.  Smpton^s  TruH 
Estate,  in  re,  344. 

S.  Seizure  and  Sale  of  his  Goods  and  Chattels.]  In  18452,  R.  S.  mortgaged  an  estate 
to  E.  L^  and  in  1845  was  tried  for  murder,  and  acquitted  on  the  ground  of  insan- 
ity, and  ordered  to  be  confined  during  her  majesty's  pleasure.  Three  days  before 
his  trial,  whilst  a  prisoner,  he  conveyed  the  estate  in  question,  subject  to  the  mort- 
age, to  trustees,  m  trust  to  sell,  and  apply  the  purchase  money  (after  payment  of 
mcumbrances  and  the  costs  of  his  defence  upon  his  trial)  for  his  children.  Subse- 
quently, E.  L.,  under  the  power  in  the  mortgage  deed,  sold  the  estate,  and  after 
satisfying  the  principal  and  interest  and  costs,  a  balance  of  1901*  remained  in  his 
hands.  K.  S.  having  been  removed  to  a  lunatic  asylum,  an  order  adjudicating  his 
settlement  and  of  maintenance  was  made  upon  the  overseers  of  the  pansh  of  H. :  — 

Heldj  that  no  order  could  be  made  under  sect  2  of  stat  3  &  4  Vict  c.  54,  directing 
the  overseers  of  H.  to  seize  the  balance  in  the  hands  of  £•  Li  for  satisfying  the 
charges  of  maintenance  of  R.  S.  lb, 

3.  Deed,]  Sembk,  that  the  deed  executed  by  R.  S.,  conveying  his  estate  to  trustees, 
was  valid.  Jh. 

4.  Whm  a  fFihuss.] 

See  Evidence,  U. 

INSOLVENT. 

Discharge,"]  A  prisoner  was  discharged  by  an  order  of  the  Insolvent  Court,  under 
1  &  2  Vict  c«  110,  s.  76,  except  as  to  four  debts,  after  six  months;  and  as  to  those 
four  debts,  under  s.  78,  after  sixteen  months :  — 

Held,  whether  the  order  was  invalid  or  not  as  to  the  latter  part,  on  the  ground  of  the 
commissioner  having  exercised  his  power  in  the  former  part,  that  the  prisoner  was 
not  entitled  to  his  discharge  at  the  end  of  the  six  months.     VioUU,  ex  parte,  386. 

INTEREST. 

A  count  for  interest  upon  and  for  the  forbearance  of  sums  laid  out  for  the  defendant, 
and  at  his  request,  and  forborne  at  the  defendant's  request,  is  good,  though  it  does 
not  state  that  the  money  was  paid  to  the  defendant's  use,  or  forborne  to  the  defend* 
ant    Smith  7.  Hartley/3S3. 

INTERLINEATIONa 
Presumption  in  Regard  to.] 

See  Altbrahoiv  op  IifSTRUMSirrSi  1,  2. 

INTERRUPTION. 
See  EASEMEifT. 

INVENTORY. 
See  AssiGZiMEHT,  1. 
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JAIL. 
jStnsting  Prisoner  to  ucapt,'\ 

See  Indictmeztt,  1. 

JOINT  TENANTa 
Bight  to  dtstrcML] 

See  Landlord  and  Tenant,  3. 

JUDGMENT. 
On  good  and  bad  Counts.] 

See  Indictment,  4,  5.    Banxruptct,  4* 

JURISDICTION  OP  JUSTICEa 
See  Conviction,  1. 

JURY. 
See  Indictment,  6 


Of  Trespass.] 


JUSTIFICATION. 
See  Nuisance,  1,  6.    Libel.    Slander. 


LANDLORD  AND  TENANT. 

I.  RtBntry-^Batt  in  Arrtar.]  A  lease  contained  a  covenant  in  the  usual  fonn  by 
the  lessee  to  pay  all  rates  and  taxes,  and  a  proviso  tor  reentry  on  breach :  — 

Hdd^  first,  that  the  non-payment,  within  a  reasonable  time,  of  a  poor  rate,  which  had 
been  duly  assessed,  allowed,  and  published,  was  a  breach  justifying  a  reentry  by 
the  landlord,  and  that  it  was  not  necessary  to  show  that  the  rate  bad  been  de- 
manded of  the  tenant,  or  that  express  notice  of  it  had  been  gdven  to  him.  Dam  v. 
JJtimC,  417. 

3.  Dtmand.]  Secondly,  that  if  the  covenant  meant  to  pay  on  demand,  a  personal 
demand  was  not  necessary,  but  that  a  demand  on  the  premises,  of  the  tenant's  son, 
was  sufficient  lb. 

3.  Distrtss  for  Rmt.]  Where  rent  has  become  due  ander  a  lease  made  by  several 
joint  tenants,  an  assignment  of  the  reversion  by  one  does  not  alter  the  nature  of  the 
by-gone  rent,  and,  therefore,  the  right  of  distraining  for  it  is  gone.  StaotUu  v.  At- 
eodfe,326. 

4.  Distress  —  Moneu  had  and  received.]  A  landlord,  who  has  sold  his  tenant's  goods, 
under  a  distress  for  rent,  is  not  liable  in  an  action  for  money  had  and  received  at 
the  suit  of  the  mortgagee  of  the  goods  to  recover  the  overplus  money  in  the  land- 
lord's hands ;  the  proper  remedy  being  by  an  action  on  tne  case  against  him  for 
not  paying  over  tne  overplus  to  the  sheriff,  pursuant  to  2  W.  &  M.  sess.  1,  c  5, 
s.  2.     Yates  v.  EasUsoodj  519. 

5.  9  ^  10  Vid.  e.  95,  s.  122.]  The  cases  contemplated  by  the  122d  section  of  the 
9  &  10  Vict  c.  95,  are  only  those  in  which  the  relation  of  landlord  and  tenant 
exists.    Banks  v.  Bebbecky  298. 

6.  Prohibition.]  By  an  agreement,  in  writing,  R.  sold  a  house  to  S.  for  1502. ;  the 
house  was  to  be  conveyed  upon  the  payment  of  that  sum ;  but  in  the  mean  time, 
and  until  the  payment,  a  weexly  rent  was  reserved.  S.  afterwards  married  the  de- 
fendant The  purchase  money  was  satisfied,  and  R.  died.  The  executors  then 
proceeded  in  the  county  court  against  the  defendant,  to  recover  possession  of  the 
bouse : — 

JEfeU,  on  an  application  fof  a  prohibition,  that  the  relation  of  landlord  and  tenant  did 
not  exist,  and,  therefore,  that  the  case  was  not  within  the  122d  section,  lb. 

See  Ejectment,  2. 

LANDS. 
i9\fwy  tOf  by  Bailway,] 

See  Railway  Comfant. 
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LANDS  CLAUSES  CONSOLIDATION  ACT. 

Costs  of  Inquiry  to  sdUe  Compensation.]  The  provisions  of  the  38th  section  of  tibe 
Lands  Clauses  Consolidation  Act,  lo45,  (8^9  Vict  c.  18,)  requiring  the  coropuf 
to  five  notice  of  the  amount  of  compensation  they  are  willing  to  pay  the  clairoant 
be&re  they  summon  a  jury  to  settle  the  same,  and  also  the  provisions  of  the  SlBt 
section,  which  regulates  by  whom  the  costs  of  such  inquiry  are  to  be  borne,  apply 
to  cases  where  the  company  are  desired  by  the  claimant,  under  sect.  6Sj  to  issue 
their  warrant  for  summoning  such  jury.  Therefore,  where  a  jury  has  been  sum- 
moned in  compliance  with  a  notice  from  the  claimant,  under  the  68th  section,  if 
the  verdict  of  the  jury  is  for  a  greater  sum  than  the  sum  previously  offered  by  the 
company,  the  claimant  is  entitled  to  his  costs  of  such  inquiry.  Richardson  v.  Sovik- 
eastern  RaMwa^  Cb.,  421. 

See  NuiSAZfCE,  5. 

LAND  TAX. 

Land  Tax  —  lAabUity  to.]  The  38  Geo.  3,  c.  5,  for  granting  a  land  tax  for  1796» 
enacts  that  all  personal  estate,  except,  &c.,  should  be  charged  with  4t.  in  the 
pound  ;  and  all  manors,  messuages,  lands,  tenements,  &c.,  tolls,  &c.,  and  all  her- 
editaments of  what  nature  and  kind  soever  they  be,  situate^  lying,  and  being, 
happening  or  amiW,  should  be  charged  to  the  land  tax.  By  the  38  Geo.  3,  c.  60, 
for  making  the  land  tax  perpetual,  it  was  enacted,  that  the  sums  charged  by  the  3B 
Geo.  3,  c.  5,  in  respect  to  the  manors,  lands,  tenements  and  herediiamtnts  in  the  said 
act  mentioned,  should  be  raised  forever.  The  act  incorporating  the  Vauxhall 
Bridge  Company  authorized  them  to  take  tolls,  and  enacted  that  the  shares  of  the 
proprietors  should  be  personal  estate,  and  not  in  the  nature  of  real  property :  — 

HM,  that  the  company  were  liable  under  the  38  Geo.  3,  c.  60,  to  be  rated  to  the  land 
tax  in  respect  of  their  tolls.     Vauxhall  Bridge  Co.  v.  Sawyer,  521. 

LARCENY. 

Sak  —  Verdict.']  A.  bargaining  with  B.  about  some  waistcoats,  said,  '*  Yon  must  go 
to  the  lowest  price,  as  it  will  be  ready  money."  B.  said,  ^  Then  you  shall  have 
them  for  twelve  shillings,''  to  which  A.  assented.  A.  then  said  he  should  put  the 
waistcoats  into  his  gig,  which  was  then  standing  at  the  door.  B.  replied,  "  Very 
welL**  A.  drove  off  with  the  waistcoats,  without  paying  for  them,  and  absconded 
for  two  years. 

The  jury  returned  the  following  verdict:  *'In  our  opinion,  the  waistcoats  were  parted 
with  conditionally,  that  the  money  was  to  be  paid  at  the  time,  and  that  A.  took 
them  with  a  felonious  intent : "  — 

Held  a  larceny  in  A.    Eegina  v.  Cohen,  545. 

LAW  AND  FACT. 
See  Alteration  or  Instruheiits. 

LEASE. 
See  Landlord  and  Tenant.    Covenant. 

LESSOR. 
See  Landlord  and  Tenant. 

LEGAL  ESTATE. 
See  Devise. 

LIBEL. 

1.  Pleading — ^^ggnnation.]  In  an  action  for  a  libel  imputing  to  the  plaintiff  the 
commission  of  a  crime  under  aggravated  circumstances,  it  is  necessary  to  justify 
the  aggravating  portion  as  well  as  the  substantial  charge  of  crime.  Helsham  v. 
Bladuoood,  4(39. 


52.  Justification  of  Hliole.]    So  where  the  declaration  set  out  a  libel  in  which  it    _ 
alleged  that  the  plainUff  was  tried  for  murder,  and  that "  it  was  understood  that  the 
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cooDsel  for  the  proeecntion  were  in  possession  of  a  damnin|r  piece  of  eTidence, 
viz.f  that  he  had  spent  nearly  the  whole  of  the  niffht  preceding  the  dael  in  prac- 
tising pistbl'firing,''  and  the  plea  stated  that  the  plaintiff  had  committed  murder, 
but  did  not  show  that  he  had  practised  pistol-firinig  the  night  before,  it  was  held 
that  the  justification  was  insufficient.  lb. 

3.  Estoppel  —  ^aimital.']  SemUe,  that  a  replication  to  such  a  plea  bv  way  of  estop- 
pel, stating  that  the  plaintiff  was  tried  and  acquitted,  is  not  good.  /&. 

See  Slaiideiu 

LIMITATIONS,  STATUTE  OP. 

1.  Continuanee  of  ffrits.]  Upon  a  replication  to  a  plea  of  the  Statute  of  Limitations, 
stating  that  the  cause  of  action  did  accrue  witnin  six  years  next  before  the  com- 
mencement of  the  suit,  in  order  to  prove  that  issue  for  tne  plaintiff  where  the  writ 
actually  served  has  been  issued  subsequently  to  the  expiration  of  the  six  yean, 
it  must  be  shown  that  the  writ  served  had  upon  it  at  the  time  of  service  the  indorse- 
ment required  by  the  2  Will.  4,  c.  39,  s.  10,  confirming  MedUeoU  v.  HunUr^  5  Exch. 
Rep.  34 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  191.    PnUhard  v.  Bagahawe,  37L 

2.  IndorsemenL]  The  above  requirement  is  not  satisfied  by  the  mere  production  of 
the  writ  at  the  trial  containing  the  proper  indorsement  ifr. 

3.  Evidence.]  Nor  is  the  roll  containing  an  entry  of  the  several  writs,  and  stating 
with  reference  to  the  writ  served  that  **  such  writ  eorUaiiu  the  indorsement,"  evi- 
dence that  it  contained  the  indorsement  when  it  was  served.  Walker  v.'CoUickf  4 
Exch.  Rep.  171 ;  s.  c.  18  Law  J.  Rep.  (x.  s.)  Exch.  387,  explained,  lb. 

4.  Indonemenb,  how  made.\  Qiusre,  whether,  in  the  same  case,  the  indorsements  on 
the  several  writs  are  required  by  sect  10  of  the  2  Will.  4,  c.  39,  to  be  made  by  the 
party  or  his  attorney,  and  whether  they  must  be  proved  to  have  been  so  made  in 
order  to  save  the  Statute  of  Limitations.  Jb. 

See  AssuHPSiT,  2. 

LITERARY  SOCIETY. 
See  Rates. 

LORDS  OP  THE  TREASURY. 
See  Mandamus. 

LOST  DOCUMENTS. 
See  Deed,  3. 

LUNATIC. 

See  Evidence,  11. 


When  a  WUnesa.] 


MAINTENANCE. 
See  Insane  Persons,  1. 

MALICE. 
See  Slander. 

MANDAMUS. 

1.  Compensation  for  Loss  of  Office  —  Order  of  the  Lords  of  the  Treasury.']  Mandamus  to 
the  town  council  of  the  Dorough  of  L.  stated  that  C.  S.  was  removed  from  the  office 
of  town  clerk  on  the  20th  of  Janaary,  1844 ;  that  the  council  assessed  as  compen- 
sation for  the  loss  of  the  office  the  annual  sum  of  30(.  is.  2d. ;  that  C.  S.  appealed 
to  the  lords  of  the  treasury,  who,  on  the  31  st  of  March,  1849,  ordered  that  he 
should  receive  an  annuity  of  50(.  IQs.  2d.,  to  commence  from  the  9th  of  September, 
1835 ;  and  that  the  order  was  duly  signed,  and  transmitted  to  the  mayor.  It  then 
commanded  the  town  council  to  execute  a  bond  for  the  payment  of  the  annuity  of 
501.  ISs.  2(/.,  to  commence  from  the  9th  of  September,  1835.  Return,  that  on  the 
VOL.  V.  54 
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23d  of  March,  1849,  a  treasuiy  minate  was  made,  which  stated  the  annual  aTerage 
profits  of  the  office  for  five  years  before  the  pasaingr  of  stat  5  &  6  Will.  4,  c  ^ 
and,  after  deducting  one  third,  directed  the  amount  of  the  annuity  to  be  502. 18ff. 
fid. ;  and  that,  in  pursuance  thereof,  an  order,  dated  the  3l9t  of  March,  was  drawn 
up,  and  a  copy  of  the  minute  was  transmitted  to  C.  S. ;  that  on  the  10th  of  April, 
the  same  lords  of  the  treasury  made  a  second  minute,  ordering  the  annuity  to  com- 
mence from  the  day  on  which  C.  S.  ceased  to  hold  the  office  of  town  clerk :  — 
Hddf  first,  that  under  sect  66  of  stat  5  &  6  Will.  4,  c.  76,  the  lords  of  the  treasury 
might  make  an  order  to  pay  a  sum  in  gross  by  way  of  compensation,  or  an  annuity 
commencing  at  a  future  or  a  by-gone  time,  and  therefore  the  order  of  the  3l8t  of 
March,  184§,  taken  by  itself,  was  valid.    Regina  v.  Mayor^  ^c,  of  LuJtfiddj  320. 

2.  Secondly,  that  the  lords  of  the  treasury  had  no  power  to  order  compensation  for  a 
time  during  which  the  party  held  office  and  enjoyed  the  profits  of  it ;  that,  taking 
the  minute  of  the  23d  of  March  and  thd  order  of  the  31st  of  March  together,  it 
awarded  that  for  the  loss  of  the  profits  of  the  office  from  the  9th  of  September, 
1835,  to  the  20th  of  Januaiy,  1844,  C.  S.  should  have  at  the  rate  of  50tL  18t.  2dL  a 
year,  and  therefore  pro  tanio  was  bad.  lb, 

3.  QiMere,  whether  it  was  competent  for  the  lords  of  the  treasury  to  alter  their  order, 
after  it  was  made  and  published,  by  correcting  a  mistake  of  fact  lb. 

See  Quo  Warranto.    Costs,  7. 

MANUFACTORIES. 
See  Factories. 

MARRIAGE. 

MdUly  of — PrawL]  A  libel  pleaded  that  a  marriage  was  procured  by  the  instiga- 
tion of  the  parents  of  the  man,  the  woman  being  only  fourteen  years  of  age,  and 
under  their  custody  and  control :  — 

IfeU,  that  the  facts  pleaded  raised  a  sufficient  case  of  fraud  to  make  the  libel  admis- 
sible.   HuU  V.  HuU,  (EC.)  5&J. 

MASTER  AND  SERVANT. 

CommUmefU  under  4  Geo,  4,  c.  34,  s,  3.]  A  warrant  of  commitment  of  a  serrant  for 
leaving  his  master's  employment,  under  4  Geo.  4,  c  34,  s.  3,  is  bad,  if  it  does  not 
aver  either  that  the  contract  was  in  writing,  or  that  the  service  had  been  enteMd 
upon.    JbkeWf  ex  parte,  354. 

See  Pleading,  5. 

MASTER  OF  SHIP. 
Adnatnons  qf] 

See  Evidence,  1. 

MASTER'S  WAGES. 
SeUUmtnJt  of  Account  ctimefit]    E.  T.,  the  master,  took  a  bill  of  exchange  from  the 

owner  or  a  ship,  in  payment  of  the  balance  of  a  debtor  and  creditor  account,  which 

included  his  wages  as  master,  as  well  as  other  disbursements  on  account  of  the 

ship :  — 
Hdd^  that  he  was  entitled  to  sue  for  his  wages  under  the  7  &  8  Vict  c.  112,  s.  16. 

Tht  SMah,  (AD.i  558. 
SemhUy  the  7  &>  8  Vict  c.  112,  s.  16,  gives  the  roaster  his  remedy 'where  the  owner  of 

a  majority  of  interests  is  bankrupt  or  insolvent  lb, 

MEETING. 
Miounmitnt  i^,] 

See  Poor  Rates,  2.     - 

MINERALS. 
See  Enclosure  Act,  1, 2. 
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MISDESCRIPTION. 
See  C0UNCI1.L01U    AssieiQfEirr,  1. 

MISNOMER. 

See  Name. 

MISTAKE. 
See  Maitdam  U8. 

MODERATOR. 

Duty  to  vote,] 

See  Electioit. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  1,  3. 

MORTGAGE. 


Validity  of.] 


See  Insane  Peesons,  2.    Devise. 


NAME. 

hdtials.]  Declaration  on  td,  fa,^  upon  a  recognizance  to  keep  the  peace,  described 
the  justices  before  whom  the  recognizance  was  taken  as  "  Lee  B.  Townsbend,  Esq., 
and  I.  H.  Harper,  Esq."    On  demurrer :  — 

HMy  no  objection ;  and  by  Lord  Campbell,  C.  J.,  that  ^  B.**  and  "  I.  H."  might  be  the 
Christian  names,  and  not  merely  initial  letters  of  them.    /2egina  v.  Dole,  360. 

NAVIGABLE  WATERS. 
OhdrvxXion  ^f^ 

See  Nuisance,  5. 

.  NEGLIGENCE. 

Im^fory  by  a  BuU  —  Scienier  —  EvideneeA  Case  for  an  injury  done  to  the  plaintiff 
by  the  defendant's  bull.  The  plaintifi,  whilst  walking  along  a  public  street,  wearing 
a  red  handkerchief,  was  attacked  and  injured  by  the  defendant's  bull,  which  was 
being  driven  along  the  street.  The  defendant  stated,  after  the  accident,  that  the 
red  handkerchief  was  the  cause  of  the  injuiy,  for  that  he  knew  the  bull  would  run 
at  any  thing  red.  He  also  stated,  on  another  occasion,  that  he  knew  that  a  bull 
would  run  at  any  thing  red :  — 

Hdd,  that  this  was  evidence  for  the  jury  in  support  of  the  averment  of  the  scienier, 
Hudson  V.  RohertSf  514. 

NUISANCE. 

1.  On  a  Comnum,]  To  a  declaration  which  charged  a  pulling  down  a  dwelling-house 
in  which  the  plaintiff  was  then  actually  inhabiting,  a  plea  justifying  the  abatement 
of  the  house  by  a  commoner  as  a  nuisance  wrongfully  erected  upon  the  common, 
alleged  that  the  defendant  had  notice  and  was  requested  to  remove  his  house,  which 
he  refused  to  do :  — 

Heldf  that  the  plea  was  an  answer  to  the  action.    Davies  v.  WUHkoM^  1269. 

2.  Justi/icaiion  ofMalement.]  Where,  to  an  action  of  trespass,  a  claim  of  right  ac- 
quired by  thirty  years'  user  without  interruption  is  set  up  extending  over  a  space 
larger  than,  but  including,  the  locus  in  quo^  and  an  interruption  acquiesced  in  for  a 
year  is  shown  to  have  existed  as  to  the  locus  in  quo,  but  as  to  no  other  part  of  the 
space  over  which  the  right  is  claimed,  the  right  under  2  &  3  Will  4,  c  71,  is  dis- 
proved as  between  the  parties  to  the  action,  and  affords  no  justification  of  the  tres- 
pass complained  of.  lb. 

3.  An  mterruption  of  a  right  acquired  by  user  within  the  meaning  of  2  &  3  Will  4, 
c.  71,  s.  4,  may  be  caused  by  the  act  of  a  stranger,  and  not  the  owner  of  the  ser- 
vient tenement  i&. 
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4.  A  plea  claiming  an  immemorial  right  of  common  by  prescription  in  the  occapiers 
for  the  time  being  of  a  messuage  is  had  in  substance,  and  cannot  be  supported  even 
after  verdict  lb. 

5.  Action  for,]  Case  against  a  railway  company  for  constructing  a  portion  of  their 
works  upon  a  part  of  Uie  bed  of  the  navigable  Kiver  Ouse,  so  as  to  prevent  its  flow- 
ing in  its  usual  and  accustomed  channel,  and  to  hinder  the  plaintins  from  passing 
and  navigatinfi^  their  barses,  as  they  otherwise  might  and  would  have  done. 

Plea,  that  the  defendants  nad  acted  under  their  special  act,  the  Lands  Clauses  Con- 
solidation Act,  and  the  Railways  Clauses  Consolidation  Act ;  that  plans  and  sec- 
tions and  books  of  reference  had  been  deposited  with  the  clerk  of  the  peace,  and 
that,  subject  to  the  provisions  in  the  above  acts,  the  defendants  were  empowered  to 
construct  their  railway  in  the  line  and  upon  the  lands  delineated  and  described  in 
the  said  plans  and  books  of  reference ;  that  the  said  part  of  the  river  was  in  the 
line  and  among  the  lands  so  delineated  and  described ;  and  that  the  defendants  did, 
for  the  purpose  and  ander  the  powers  mentioned  in  the  said  acts,  construct  a  port 
of  their  railway  upon  the  bed  of  the  said  river,  the  same  being  necessary  for  the 

Surpose  of  making  and  maintaining  the  said  railway,  as  they  lawfully  might,  Slc, 
Leplication,  de  tfytoia  ;  — 

Hddf  that  the  defendants  by  their  plea  were  not  required  to  prove  that  they  had 
taken  all  the  preliminary  steps  necessary  to  vest  in  them  the  ownership  in  the  bed 
of  the  par(  of  the  river  in  question,  as  in  the  ordinary  case  of  lands  purchased. 
Mraham  v.  Great  ATorlham  RdUway  Co.,  258. 

Hddf  also,  on  motion  for  judgment  non  obstaide  veredicto,  first,  that  as  against  the  plain- 
tiff, who  had  no  interest  in  the  soil  of  the  bed  of  the  river,  it  was  not  necessary 
for  the  defendants  to  aver  and  prove  that  such  preliminary  steps  had  been  taken. 
Secondly,  that  the  first  clause  in  the  16th  section  of  the  Railways  Clauses  Consoli- 
dation Act,  applies  to  navigable  rivers  as  well  as  rivers  not  navigable,  and  empow- 
ered  the  defendants  to  do  me  act  complained  of.  lb. 

'6,  A  commoner  may  pull  down  a  building  wrongfully  erected  npon  the  common,  and 
which  prevents  his  exercising  his  right  as  fully  as  he  otherwise  might,  provided  he 
•does  no  unnecessary  damage.    Davies  v.  fViUiamSf  269. 


'Compensation  for  Lota  ^.] 


OFFICE. 

See  Mandamus,  1,  % 

ORDER  OP  REMOVAL. 
See  Affeax,  2. 

.  PARTICULARS. 

Of  Demand,  Sufficiency  of]  The  plaintiff's  particulars  of  demand  stated  the  action  to 
be  brought  for  one  yearns  salary,  or  damages  for  the  dismissal  of  the  plaintiff  before 
the  expiration  of  such  year :  — 

Held  sufficient  to  let  in  a  claim  npon  a  qitantum  meruit  for  work  done  during  a  por- 
tion of  such  year,  it  not  appearing  that  the  defendants  were  misled  by  the  particu- 
lora.    Harris  v.  Montgomery^  44L 

PARTY. 
See  Ejectment,  L 

PAUPER. 
See  Insane  Person,  1, 2. 

PAYMENT. 

1.  bwoltmtary,  recovered  badi] 

See  Assumpsit,  1. 

2.  Pita  of] 

See  Bill  of  Exchange,  2. 
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PEW. 

1.  Presaiplive  Right.]  Where  a  pew  is  held  by  faculty  or  prescriptioD,  the  ordinary 
cannot  interfere.    Knapp  v.  Parishiontrs  of  St,  Mary,  5G2. 

3.  Petition.]  Where  parishioners  are  cited  to  show  cause  against  a  faculty,  the 
proper  mode  of  proceeding  in  their  behalf  is  by  act  on  petition.  lb, 

3.  Pleading,]  Where  a  prescriptive  right  is  relied  on,  the  word  ^prescription" 
should  be  used  in  the  pleadings,  lb. 

PLEADING. 

1.  Ju8t]fUxd\on  under  Ad  of  Parliament.]  Case  against  a  railway  company  for  con- 
structing a  portion  of  their  works  upon  a  part  of  the  bed  of  the  navigable  River 
Ouse,  so  as  to  prevent  its  flowing  in  its  usual  and  accustomed  channel,  and  to  hin- 
der the  plaintiffs  from  passing  and  navigating  their  barges,  as  they  otherwise  might 
and  would  have  done. 

Plea  —  That  the  defendants  had  acted  under  their  special  act,  the  Lands  Clauses  Con- 
solidation Act,  and  the  Railways  Clauses  Consolidation  Act ;  that  plans  and  sec- 
tions and  books  of  reference  had  been  deposited  with  the  clerk  of  the  peace,  and 
that,  subject  to  the  provisions  in  the  above  acts,  the  defendants  were  empowered  to 
construct  their  railway  in  the  line  and  upon  the  lands  delineated  and  described  in 
the  said  plans  and  books  of  reference ;  that  the  said  part  of  the  river  was  in  the 
line  and  among  the  lands  so  delineated  and  described ;  and  that  the  defendants  did, 
for  the  purpose  and  under  the  powers  mentioned  in  the  said  acts,  construct  a  part 
of  their  railway  upon  the  bed  of  the  said  river,  the  same  bein^  necessary  for  the 
purpose  of  making  and  maintaining  the  said  railway,  as  they  lawfully  might,  &c. 

Repl  ication  —  De  injuria :  — 

Heldj  that  the  defendants  by  their  plea  were  not  required  to  prove  that  they  had  taken 
all  the  preliminary  steps  necessary  to  vest  in  them  tiie  ownership  in  the  bed  of  the 
part  of  the  river  in  question,  as  in  the  ordinary  case  of  lands  purchased.  Mraham 
V.  Great  JSTorthem  RaUway  Co.,  258. 

2.  JVecessary  Averments.]  Held,  also,  on  motion  for  judgment  non  obstante  veredicto, 
first,  that  as  against  the  plaintiffs,  who  had  no  interest  in  the  soil  of  the  bed  of  the 
river,  it  was  not  necessary  for  the  defendants  to  aver  and  prove  that  such  prelimi- 
nary steps  had  been  taken.  Secondly,  that  the  first  clause  in  the  16th  section  of 
the  Railways  Clauses  Consolidation  Act  applies  to  navigable  rivers  as  well  as 
rivers  not  navigable,  and  empowered  the  defendants  to  do  the  aci  complained  of,  lb. 

3.  Action  for  CaUs  —  Allegation  that  Defendant  is  the  Holder  of  Shares.]  In  an  action 
by  a  railway  company  tOT  calls,  a  declaration  framed  on  sect.  26  of  the  stat.  8  &  9 
Vict.  c.  16,  alleged  that  the  defendant  **  is  the  holder  of  ten  shares,  and  is  indebted 
to  the  company  in  100/.|  in  respect  of  a  call  of  10/.  upon  each  of  the  said 
shares : "  — 

Held  good,  on  special  demurrer,  by  the  Court  of  Exchequer  Chamber,  affirming  th9 
judgment  of  the  Court  of  Exchequer,  although  it  was  objected  that  the  declara- 
tion did  not  allege  that  the  defendant  was  the  holder  of  such  shares  at  the  time 
the  calls  were  made,     ffilson  v.  Birkenhead,  fyc,  Railway  Company,  524. 

4.  Estoppel.]  Case  -^  The  declaration  stated  thtft  the  plaintiff  and  the  defendant 
were  attorneys ;  that  the  defendant  falsely  represented  to  the  plaintiff  that  he,  the 
defendant,  was  authorized  by  one  Fennell  to  bring  an  action,  in  Fennell's  name, 
against  one  C.  and  B.,  and  that  he  was  authorized  by  Fennell  to  retain  the  plaintiff 
to  bring  the  action  ;  that  the  plaintiff  brought  the  action ;  that  the  defendant  was 
not  so  authorized,  and  that  the  plaintiff  was  compelled  to  discontinue  the  said 

*  action  and  to  pay  costs.  Other  counts  charged  the  defendant  with  similar  acts 
with  reference  to  other  parties. 

Plea  —  That  the  plaintiff  was  not  employed,  and  did  not  act,  as  such  attorney. 

Replication  —  That  the  plaintiff  ougnt  not  to  be  admitted  to  plead  the  said  plea,  be- 
cause a  judge's  order  was  made  for  taxing  the  plaintiff's  bill  of  fees  in  the  action, 
in  the  declaration  mentioned,  delivered  to  the  defendant  and  one  Oldershaw,  and 
one  A.  Jenkinson,  and  for  the  master  to  certify  what  was  due ;  that  the  defendant 
and  A.  Jenkinson  should  be  at  liberty  to  dispute  their  retainer ;  that  the  master 
allowed  196/.  I'Ss.  5d. ;  that  the  plaintiff  sued  the  defendant,  Oldershaw,  and  A. 
Jenkinson,  for  determining  the  question  of  the  retainer,  and  recovering  the  sum  of 
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1962. 13».  5eL  ;  that  the  qaestion  of  the  retainer  bein^  referred  to  the  master,  lie 
certified  that  such  retainer  by  the  defendant,  Oldersnaw,  and  A.  Jenkinson,  was 
proved,  whereupon  the  plaintin  signed  judgment  against  the  three  parties  for  2472. 
3s,  lOd ;  and  that  the  plaintiff's  bill  of  fees  was  for  fees  due  to  him  for  work  done 
by  him  in  bringing  the  actions  in  the  declaration  mentioned :  — 
Hddj  that  the  replication  did  not  state  a  case  of  estoppel,  and  was  bad.  Caliaw  r. 
Jefikinson,  533. 

5.  Dedaraiton.']  A  declaration  in  case  alleged  that  the  defendant  was  possessed  of 
a  theatre  and  of  a  stage  therein,  on  which  dramatic  entertainments  were  performed, 
and  of  a  dressing-room  therein,  and  a  floor  underneath  the  stage,  in  which  was  a 
certain  hole  of  great  depth,  across  and  along  which  said  floor  the  performers  at  the 
theatre  were  accustomed  to  pass,  from  and  to  the  said  dressing-room,  to  and  from 
the  said  stage ;  that  the  defendant  hired  the  plaintiff  to  perform  at  the  said  theatre, 
and  the  plaintiff  did  perform  in  a  certain  opera,  performed  under  the  management 
and  for  the  profit  of  the  defendant ;  and  it  then  became  and  was  the  duty  of  the 
defendant  to  cause  the  said  floor  to  be  so  sufficiently  lighted,  and  the  said  hole  to 
be  so  fenced  and  guarded,  during  and  until  a  reasonable  time  after  the  said  per- 
formance, as  to  prevent  any  accident  to  those  passing  across  and  along  the  said 
floor  from  the  stage  to  the  aressing-room.  That  the  defendant,  well  knowing  the 
pi'emises,  permitted  the  said  floor  to  be  insufficiently  lighted,  and  the  hole  to  be 
open  without  any  sufficient  fence,  during  and  until,  &C.,  by  reason  whereof  the 
plaintiff,  who  immediately  afler  the  perforqjiance  was  passing  from  the  stage  along 
the  passage  to  the  dressing-room,  fell  down  the  said  hole,  and  was  grievously  in- 
jured :  — 

Held^  first,  that  the  facts  stated  did  not  raise  the  duty  the  breach  of  which  was  al- 
leged ;  secondly,  that  the  express  allegation  of  duty  was  immaterial,  and  could  not 
help,  and,  therefore,  tliat  the  declaration  was  bad  in  arrest  of  judgment  iSeymoiir 
v.  MaddoXf  265. 

6.  Bankruptcy.]  To  an  action  of  debt,  the  defendant  pleaded  puis  dantin  conHmtanee ; 
that  before  the  accruing  of  the  debt  the  plaintiff  had  become  bankrupt,  and  a  commis- 
sion in  bankruptcy  was  issued  against  him  under  the  6  Geo.  4,  c.  16 ;  that  the  commis- 
sioners certified,  amongst  other  tSings,  that  he  had  in  all  things  conformed  to  the  bank- 
rupt laws,  and  that  there  did  not  appear  to  them  any  reason  to  doubt  the  fulness  of 
the  discovery  made  by  the  bankrupt  of  his  estate  and  effects,  which  certificate  was 
allowed  by  the  lord  chancellor ;  that  the  plaintiff  afterwards  became  bankrupt  a 
second  time,  and  his  estate  did  not  produce  159.  in  the  pound,  &c.,  whereupon  the 
assignees  under  the  second  bankruptcy  served  the  defendant  with  notice  of  their 
claim  to  the  debt  in  the  declaration :  — 

Heldy  that  this  plea  was  bad,  as  not  showing  that  the  title  of  the  assignees  under  the 
first  bankruptcy  was  divested  so  as  to  vest  the  property  of  the  bankrupt  in  the 
assignees  under  the  second.     Wagner  v.  Imbrie,  503. 

7.  Release,]  To  an  action  for  goods  sold,  the  defendants  pleaded  a  release,  to  which 
the  plaintiff  replied  that  the  release  was  obtained  by  fraud  of  the  defendants,  and 
issue  was  joined  on  a  traverse  of  the  replication. 

It  appeared  by  the  evidence  that  the  defendant,  being  indebted  to  several  persons, 
and  amongst  others  to  tlie  plainfifij  proposed  a  composition  of  69.  8d,  in  the  pound, 
which  was  agreed  to  by  the  majority  of  the  creditors  in  number ;  but  the  plaintiff^ 
who  was  not  present  when  the  6s,  Sd,  was  agreed  to  at  a  meeting  of  the  creditors, 
refused  to  concur  unless  he  was  paid  139.  id,  in  the  pound  upon  part  of  the  debt, 
and  the  other  part  was  paid  in  full.  Upon  receiving  notes  for  the  amount  agreed 
upon,  and  the  positive  assurance  of  the  defendants  that  no  other  creditor  than 
himself  was  preferred,  and  that  no  one  of  them  was  to  have  any  thing  beyond  the 
6s.  8d,f  he  signed  a  release  for  his  whole  debt  The  assurance  of  the  defendants 
that  no  other  creditor  was  preferred  was  untnie,  as  there  was  no  doubt  but  that 
they  had  preferred  other  persons  besides  the  plaintiff:  — 

Heldy  by  Wightman,  J.,  that  it  was  no  answer  upon  this  issue  to  show  that  the  plain- 
tiff himself  had  also  contracted  for  a  preference,  in  fraud,  not  of  the  defendants,  but 
of  the  oilier  creditors,  and  that  the  defendants  could  not  set  up  a  counter  fraud  by 
them  and  the  plaintiff,  by  which  they  colluded  to  deceive  other  persons,  as  an  an- 
swer to  a  charge  of  fraud  practised  by  the  defendants  upon  the  plaintiff,  which 
would  have  the  effect  of  depriving  him  of  part  of  his  original  just  right  MdUa- 
lieu  V.  Hodgson,  279. 
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8.  DraucL]  By  Coleridge,  J.,  and  Erie,  J.,  that  the  replication  was  not  proved,  be- 
cause tne  whole  stipalation  for  a  preference  being  a  fraud  on  the  part  or  the  plain- 
tiff towards  other  creditors,  no  part  of  it  could  be  legally  relied  on  by  hirn  as 
fonning  a  material  inducement  for  this  deed;  and  that  the  fact  of  the  plaintiff 
having  obtained  a  preference  for  himself  not  vitiating  the  release  as  against  him- 
self, the  defendant  having  also  given  a  preference  to  others,  was  no  fraud  upon  the 
plaintiff,  lb, 

9.  Cormderation.]    To  counts  upon  three  several  promissoiy  notes,  the  defendants 

E leaded  that  they  were  indebted  to  the  plaintiff  in  989/.  7«.,  and  bad  accepted  four 
ills  of  exchange  for  the  amount,  drawn  by  the  plaintiff  and  pavable  to  his  order ; 
that  the  defendants  compounded  with  their  creditors,  and  that  the  plaintiff  agreed 
to  the  composition,  receiving  a  preference  beyond  the  other  creditors,  and  executed 
a  release  of  his  debt ;  that  it  was  his  duty  to  take  up  the  four  bills  of  exchange, 
but  that  he  neglected  to  do  so,  and  the  owners  of  the  bills  threatened  to  sue  the 
defendants,  who,  in  order  to  induce  the  plaintiff  to  take  them  up,  gave  him  the 
promissory  notes  in  these  counts  mentioned,  and  that  there  was  no  other  considera- 
tion for  the  giving  of  the  notes.  The  plaintiff  replied  de  injuria  absque  Udi 
caiaa:  — 
Held,  under  the  above  circumstances,  that  the  plea  was  proved  ;  that,  as  the  fraudu- 
lent preference  of  the  plaintiff  did  not  make  the  composition  void  ais  against  him, 
there  was  no  sufficient  consideration  for  the  giving  the  notes,  as  the  plaintiff  was 
bound  to  protect  the  defendants  from  the  consequences  of  liability  upon  these 
bills,  lb. 

10.  Right  of  Way  —  Certoinfy.]  To  a  declaration  in  trespass  quart  dauBum  freg^y 
the  defendant  pleaded  that  he  was  occupier  of  a  close  called  Backside  Mead,  with 
certain  lands  thereunto  adjoining,  and  of  another  close  called  Mead,  and  divers,  to 
wit,  two  other  closes  next  adjoining  thereunto,  and  justified  under  a  right  of  way 
from  the  said  Backside  Mead  over  the  locus  in  auo,  and  thence  into  the  said  Mead 
for  the  better  use,  occupation,  and  enjoyment  of  the  said  Backside  Mead,  the  said 
lands  adjoining  thereto,  and  the  said  Mead  and  the  said  adjoining  closes  respec- 
tively:— 

Heldy  on  special  demurrer,  that  the  plea  stated  with  sufficient  certainty  the  closes  in 
respect  of  which  the  said  right  of  way  was  claimed.    HoU  v.  Daw,  207. 

11.  Atoard —  Certainty  —  Auihority,]  The  declaration  stated  that  a  difference  exist- 
ed between  the  plaintiff  and  the  defendant  concerning  certain  shares  bought  by  the 
plaintiff  for  the  defendant  at  his  request,  and  for  which  the  plaintiff  had  paid  1^. ; 
that  they  submitted  themselves  to  the  award  of  W.  W.  and  R.  P.,  concerning  the 
said  difference ;  that  the  defendant  promised  to  fulfil  the  award ;  that  W.  W.  and 
R.  P.  made  their  award  concerning  the  said  difference,  and  decided  in  favor  of  the 
plaintiff,  and  found  that  501.,  which  had  been  deposited  by  the  defendant  with  the 
plaintiff,  was  in  part  payment  of  the  shares;  and,  "by  their  award,"  they  "re- 
quested "  the  defendant  to  pay  the  balance  of  the  account :  — 

Held,  that  it  sufficiently  appeared  that  the  arbitrators  had  authority  to  make  the 
award,  and  to  award  a  specific  sum  of  money,  although  the  nature  of  the  differ- 
ence was  not  stated.    SmUh  v.  Hartley,  383. 

12.  Bequest.]  Held,  also,  that  the  "  request"  made  by  the  award  was  equivalent  to  a 
direction  to  pay.  lb. 

13.  Balance.]  Q^ctre,  whether  the  allegation  that  they  awarded  that  the  defendant 
should  pay  the  "balance"  would  have  been  good,  if  it  had  been  pointed  out  on 
special  demurrer  that  no  specific  sum  was  awarded,  lb. 

14.  Justification.]  To  a  declaration  which  charged  a  pulling  down  a  dwelling-house 
in  which  the  plaintiff  was  then  actually  inhabiting,  a  plea  justifying  the  abatement 
of  the  house  by  a  commoner  as  a  nuisance  wrongfully  erected  upon  the  common, 
alleged  that  the  defendant  had^  notice  and  was  requested  to  remove  his  house, 
which  he  refused  to  do :  — 

Held,  that  the  plea  was  an  answer  to  the  action.    Davies  v«  TVUliams,  269. 

15.  Interruption  ofRight.'^  Where,  to  an  action  of  trespass,  a  claim  of  right  acquired 
by  thirty  years^  user  without  interruption  is  set  up  extending  over  a  space  larger 
than,  but  including,  the  locus  in  quo,  and  an  interruption  acquiesced  in  for  a  year, 
is  shown  to  have  existed  as  to  the  locus  in  quo,  but  as  to  no  other  part  of  tlie  space 
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over  which  the  right  is  claimed,  the  right  under  2  &  3  Will.  4,  c.  71,  is  disproved 
as  between  the  parties  to  the  action,  and  afibrds  no  jastification  of  the  trespass 
complained  ofl  i&. 

16.  ^^d  of  Stranfi^erA  An  interruption  of  a  right  acquired  by  user  within  the  mean- 
ing of  2  &  3  Will.  4,  c.  71,  B.  4,  may  be  caused  by  the  act  of  a  stranger,  and  not 
the  owner  of  the  servient  tenement  lb, 

17.  Prescription.']  A  plea  claiming  an  immemorial  right  of  common  by  prescription 
in  the  occupiers  for  the  time  being  of  a  messuage  is  bad  in  substance,  and  cannot 
be  supported  even  after  verdict  lb, 

18.  Issuable  Plea,]  A  plea  to  the  further  maintenance  of  an  action,  brought  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  stating  that  the  defendant  was 
indebted  to  T.  the  drawer,  that  it  was  agreed  between  them  that  defendant  should 
pay  by  four  instalments,  and  that  the  defendant  should  accept  a  bill ;  that  the  de- 
fendant accepted  the  bill  in  the  declaration  mentioned  as  security  for  the  payment 
of  the  debt ;  that  T.  indorsed  to  the  plaintiff  to  hold  the  bill  as  his  afent ;  that  the 
defendant  paid  three  of  the  instalments  before  action,  and  the  fouTUi  afler  action, 
on  the  day  when  it  became  due,  and  that  it  became  the  duty  of  T.  to  relum  the 
bill  to  the  plaintiff:  — 

Held  a  bad  and  non-issuable  plea.    Besant  v.  Cross,  389. 

19.  fVant  of  Consideraiion,]  In  an  action  by  the  payee  against  the  maker  of  a  prom- 
issory note,  the  defendant  pleaded  that  it  was  made  by  Uie  defendant,  at  the  request 
of  the  plaintiff,  as  a  collateral  security  for  a  debt  due  from  J.  B.  to  the  plaint!^  and 
that  the  defendant  was  not  liable  to  pay  the  debt,  or  to  give  the  note  as  security, 
and  that  there  was  no  other  consideration :  — 

Held,  a  good  plea  of  want  of  consideration,  after  verdict     Crofis  v.  Beak,  408L 

20.  Libel  —  Jlggravatioru]  In  an  action  for  a  libel  imputing  to  the  plaintiff  the 
commission  of  a  crime  under  aggravated  circumstances,  it  is  necessary  to  justify 
the  aggravating  portion  as  well  as  the  substantial  charge  of  crime.  Hdsham  v. 
Blackwood^  409. 

21.  Justification  of  Whole,]  So  where  the  declaration  set  out  a  libel  in  which  it  was 
alleged  that  the  plaintiff  was  tried  for  murder,  and  that  "  it  was  understood  that  the 
counsel  for  tHe  prosecution  were  in  possession  of  a  damning  piece  of  evidence, 
viz.,  that  he  had  spent  nearly  the  whole  of  the  night  preceding  the  duel  in  practis- 
ing pistol-firing ; "  and  the  plea  stated  that  the  plaintiff  had  committed  murder,  but 
did  not  show  that  he  had  practised  pistol-firing  the  night  before,  it  was  held  that 
the  justification  was  insufiicient  76. 

22.  Estoppel,]  Semblcj  that  a  replication  to  such  a  plea  by  way  of  estoppel,  stating 
that  tiie  plaintiff  was  tried  and  acquitted,  is  not  good.  lb. 

See  Carrier.    Ii<rDicTM£ifT,  1,  2> 

POOR-LAW  BOARD. 
See  Quo  Warranto. 

POOR  RATEa 

1.  Vestry-men.'^  It  is  as  competent  to  vestry-men  de  facto  to  join  in  making  a  rate  for 
the  relief  ot  the  poor  as  vestry-men  dejure,    Scadding  v.  Juorant,  16, 

2.  Mjovmed  Meeting,]  A  meeting  to  make  a  poor  rate  was  adjourned,  but  no  further 
notice  of  the  adjourned  meeting,  or  of  the  purposes  thereof,  had  been  given  on  the 
doors  of  the  churches  and  chapels  of  a  parish,  as  required  by  a  local  act  for  that 
parish :  — 

Heldf  that  notice  of  the  original  meeting  having  been  duly  given,  and  the  purpose  for 
which  it  was  to  be  held,  such  notice  extended  to  all  adjourned  meetings,  such 
adjourned  meetings  being  held  for  the  purpose  of  completing  the  unfinished  busi- 
ness of  the  first  meeting,  and,  consequently,  a  poor  rate  made  at  such  adjourned 
meeting  was  valid,  lb, 

3.  •Avowry.]  In  replevin,  the  defendant  avowed  especially  under  a  distress  for  poor 
rate  assessed  on  plaintiff  in  respect  of  his  dwelling-house,  and  as  a  collector  of 
such  rate :  — 

KeW,  that  the  facts  found  as  to  the  making  the  above  rate  sustained  the  avowry.  i6. 
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PRACTICE. 

1.  Bighi  ofReplyJ]  By  a  deed  made  between  the  Duke  of  B.,  of  the  firat  part,  the 
Marquis  of  C,  nis  son,  of  the  second  part,  and  A.  6.  R^  of  the  third  part,  it  ap- 
peared that  the  duke  was  entitled  to  certain  estates  for  his  life,  with  remainder  to 
the  Marquis  of  C,  and  that  he  was  also  entitled  to  certain  other  real  and  personal 
property,  and  that  the  real  and  personal  property  was  subject  to  incumbrances 
amounting  to  1,027,282/. ;  that  the  roarauis  covenanted  with  the  duke  to  concur  in 
raising  on  mortgage  upon  tlie  property  the  sum  of  1,100,000/.,  to  be  applied  in  pay- 
ment of  the  incumbrances ;  that  the  sum  of  l,100,OOiO/.  should  be  considered  as  the 
debt  of  tlie  duke ;  that  the  marquis  had  proposed  to  the  duke  that  the  marquis 
should  take  to,  and  absolutely  purchase  from,  the  duke  all  the  equity  of  redemp- 
tion, estate,  title,  &.C.,  to  the  real  and  personal  property  comprised  in  certain 
schedules  to  the  deed,  to  which  proposal  the  duke  had  acceded  ;  that  the  duke 
granted  to  A.  6.  R.  all  the  lands,  to  hold  the  same,  subject  to  the  charges,  in  trust 
for  the  marquis,  and  that  the  real  and  personal  property  should  be  the  primary  fund 
for  satisfying  the  debts  and  liabilities.  There  was  also  a  covenant  by  the  marquis 
that  he  would  apply  all  the  moneys  that  should  come  into  his  hands  in  respect  of 
the  said  estates,  cnattels,  &c.,  towards  the  relief  and  indemnification  of  the  duke. 
This  deed  having  been  stamped  with  the  duty  of  1/.  15f.,  and  nine  progressive 
stamps  of  1/.  5s.  each,  and  the  opinion  of  the  commissioners  of  inland  revenue  hav- 
ing been  desired  on  the  Question  under  the  13  &  14  Vict.  c.  97,  they  were  of  opin- 
ion that  the  deed  was  chargeable  under  the  55  Geo.  3,  c.  184,  with  the  ad  valorem 
duty  of  1000/.,  and  with  nine  progressive  duties  of  1/.  each,  as  a  conveyance  upon 
the  sale  of  property,  but  stated  a  special  case  for  the  opinion  of  this  court :  — 

Heldf  first,  dissentUnU  Pollock,  C.  B.,  that  the  counsel  for  the  appellant  was  entitled 

to  begin.     Chandos  v.  Commissionera  of  Inland  Revenue,  449. 
Hdd,  secondly,  that  the  crown  had  the  general  right  of  reply ;  and,  per  Pollock,  C.  B., 

in  the  Exchequer  the  crown  has  the  right  to  a  general  reply  in  all  cases  where  the 

crown  has  an  interest.  lb. 

2.  A*eir  Trial,]  A  short-hand  writer's  notes  of  what  took  place  at  a  trial  cannot  be 
read  on  a  rule  to  set  aside  the  verdict    Stocks  v.  Majfor,  ^c,  of  Httlifax,  491. 

3.  Si^lfcitncy  qf  Affidavit  to  enlarge  peremptory  Undertaking,]  An  affidavit  in  support 
of  a  rule  to  enlarge  a  peremptory  undertaking,  on  the  ground  of  the  absence  of  a 
witness,  is  not  sufficient  if  it  does  not  state  the  name  of  such  witness,  nor  allege 
him  to  be  a  necessary  as  well  as  a  material  witness.    Levien  v.  HtaUiwaiU,  420. 

4.  J^otict  to  Qu^n't  iVoctor.J  Where  the  crown  has  an  interest,  and  the  queen's 
proctor,  on  notice  being  ffiven  to  him,  neither  consents  to  nor  opposes  the  grant 
prayed,  he  must  be  served  with  a  decree.    HamiUon^  in  the  Goods  of,  (ec.)  561. 

5.  Registry,  Custody,  and  Examination  of  Pcq)er8j] 

See  RseisTRT. 

6.  Probate  of  ffUL] 

See  Will,  6, 7.    Costs,  7.    Appeal.    Bill  or  Ezchanoe,  2. 

PRESCRIPTION. 
See  Nuisance,  3. 

PRESUMPTION. 
See  Alteration  of  Instruments. 

PRISONER. 
Aiding  to  escape,] 

*  ^^  See  Indictment,  1, 2,  a 

PRIVILEGED  COMMUNICATION. 
See  Slander. 

# 

PROBATE. 
1.  Of  Dnfi  of  JfUL] 

See  Will,  3. 
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2.  Of  Vm  of  Wift  of  a  Conoid.] 

See  Wiix,  7. 

See  Will,  2. 

PROHIBITION. 
See  La-ndload  aitd  Tenant,  5. 

PROMISSORY  NOTE. 

1.  LiabtHiy  of  Maker  —  lAmiUd  •Sutkoriiy,']  The  defendant  agreed  to  join  his  brother 
in  making  a  promissory  note  on  the  representation  that  one  R.  would  also  join,  and 
that  he,  the  defendant,  should  not  be  responsible  unless  R.  also  joined.  The  de- 
fendant signed  the  note  jointly  with  his  brother ;  R.  refused  to  sign,  and  the  brother, 
without  the  defendant's  Knowledge,  delivered  the  note  to  the  plaintiff  for  value :  — 

Heldy  that  the  defendant  was  not  liable  on  the  note.   *^wde  v.  Dixon^  512. 

2.  Pleading  —  Consideration.]  In  an  action  hj  the  payee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  it  was  made  by  the  defendant,  at  the 
request  of  the  plaintiff,  as  a  collateral  security  for  a  debt  due  from  J.  B.  to  the 
plaintiff,  and  that  the  defendant  was  not  liable  to  pay  the^debt,  or  to  give  the  note 
as  security,  and  that  there  was  no  other  consideration :  — 

Hdd  a  j[ood  plea  of  want  of  consideration,  after  verdict    Crofts  ▼.  .Beofe,  406. 

QUARTER  SESSIONS. 
Court  of] 

See  Costs,  2. 

QUO  WARRANTO. 

Poor-law  Board.]  The  office  of  clerk  to  a  board  of  guardians,  appointed  by  order 
of  the  poor-law  board,  under  sect  46  of  stat  4  &  5  Will  4,  c.  76,  is  an  office  for 
which  an  information  in  the  nature  of  a  quo  toarranio  will  lie.  R^ina  y.  GuanS- 
ans  of  St.  Miuiin^s-in4he'Fields,  361. 

Therefore,  a  mandanms  to  elect  such  a  clerk,  on  the  ground  that  an  election  which 
had  taken  place  was  void,  will  not  lie.'  lb. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT. 

See  Nuisance,  4. 

RAILWAY  COMPANY. 

1.  Injury  to  IjandsJ]  Where  a  railway  company  do  that  which  would  be  an  actiona- 
ble injury  to  land,  unless  done  under  the  powers  conferred  by  their  act,  the  owner 
or  occupier  is  entitled  to  compensation  under  sect  68  of  stat  8  &  9  Yict  c  18. 
Glover  v.  JSTorth  Staffordshire  RaUwmf  Co.,  335. 

2.  Compensation.]  A  special  verdict  found  that  the  only  approach  to  the  house  of  the 
plaintiff  was  by  a  private  road ;  that  a  railway,  constructed  under  the  powers  of  a 
special  act,  crossed  the  road  on  a  level,  in  an  oblique  direction,  so  that,  at  the  point 
where  the  railway  intersected  the  road,  a  train  coming  along  the  railway  at  ordi- 
nary speed  could  not  be  seen  for  more  than  seventeen  seconds  before  it  reached 
that  point ;  that  there  were  gates  on  each  side  of  the  railway  across  the  road, 
which  were  kept  locked,  under  the  provisions  of  the  act,  a  key  being  kept  by  a 
servant  of  the  company,  whose  business  it  was  to  unlock  the  gates  when  any  per- 
son had  occasion  to  pass  through  them,  and  the  plaintiff  also  having  a  key ;  and 
that  by  reason  of  the  above  facts,  and  of  the  execution  of  the  works  by  the  com- 
pany, the  property  of  the  plaintiff  was  depreciated  in  value :  — 

Held,  that  the  lands  of  the  plaintiff  were  ''  injuriously  affected,"  within  sect  68  of 
stat  8  &  9  Vict  c.  18,  by  the  erection  of  the  gates,  and,  per  Lord  Campbell,  C.  J^ 
by  the  passage  of  trains  along  the  railway,  lb, 

a  Mion  for  Calls.] 

See  Pleading,  3. 
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RAILWAY  WORKa 
See  Nuisance,  5. 

RATES. 

Exemption  —  LitarafV  Society,]  A  society,  called  the  London  Library,  established 
for  the  purpose  of  lendins^  to  members  books  of  a  superior  description,  and  to 
which  the  members  contributed  a  yearly  subscription,  was  held  to  be  a  society  for 
the  purposes  of  literature,  supported  by  voluntary  contributions  under  the  6  &  7 
Vict.  c.  36,  s.  1,  and,  being  certified  as  such  under  sect  2,  would  be  exempt  from 
local  rates  in  respect  of  premises  occupied  for  the  purposes  of  the  society.  The 
London  Library,  however,  had  let  portions  of  its  premises  to  three  other  scientific 
societies,  and  it  was  held  that  this  was  not  an  occupation  for  the  purposes  of  the 
society,  and  that  the  premises,  therefore,  were  not  exempt  from  the  rates.  Claren- 
don V.  Rectory  ^c,  of  St,  JameSy  393. 

See  Landlord  and  Tenant.    Poor  Rate8|  1. 

REENTRY. 
See  Landlord  and  Tenant,  1. 

REGISTRY. 

Custody  ofPaperaJ]  A  testamentary  suit  was  compromised,  and  a  private  aet  of  Par- 
liament, settling  the  rights  of  the  several  persons  interested,  obtained ;  the  several 
testamentary  papers  had,  in  the  course  of  the  proceedings  in  the  cause,  been 
brought  into  the  registry :  — 

The  court  refiised  to  order  them  to  be  delivered  out  for  the  purpose  of  being  exam- 
ined.   JE^ef  ▼.  Brodrieky  (ec.)  599. 

RELEASE. 
See  Fraud,  1. 

RENT. 
Dittreu  fir,"] 

See  Landlord  and  Tenant,  3,  4. 

REPLEVIN. 
See  Poor  Rates,  3. 

REPLY. 


mgU  0/] 

See  Practice,  1. 

RESERVATION. 
See  Enclosure  Act. 

RESTITUTION. 

See  Ejectment,  2. 

REVOCATION. 

See  Will,  2. 

RIGHT  OP  WAY. 
See  Pleading,  10. 

SALE. 

1.  Fraud  offinA  Vendee  —  Subteqineni  Sale  to  innocent  Vendee,]  A  sale  of  firoods  effected 
bv  the  traud  of  the  buyer  is  not  an  absolutely  void  transaction,  but  the  seller  may 
elect  to  treat  it  as  a  contract    If  he  does  not  treat  the  sale  as  void  before  the  buyer 


ffrU  of] 


Of  WUL] 
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has  resold  the  goods  to  an  Innocent  vendee,  the  property  will  pass  to  that  vendee. 
miU  V.  Garden,  379. 

See  AssioNHENT,  1. 


'Z,  ConditUmd.] 


Proof  of.] 


For  lost  Docllfneni8^ 


See  Larcent. 

SCIENTER. 

See  Evidence,  2. 

SCraE  FACIAS. 

See  Name. 

SEARCH. 
See  Deed,  3.    Evidence,  9. 

SECONDARY  EVIDENCE. 
See  Evidence,  9. 

SECRETARY. 
Of  a  public  Company.] 

See  Contract,  2. 

SECURITY. 
See  Bill  or  Exchange,  2. 

SERVANT. 
See  Pleadino,  5, 

SEVERAL  DEPENDANTa 
See  Costs,  4. 

SHERIFF. 

•^tbn  against,  for  Escape  —  Measure  of  Damages.]  In  an  action  on  the  case  by  an 
execution  creditor  against  the  sherin,  for  the  escape  of  his  debtor,  tlie  measare  of 
damages  is  the  value  of  the  custody  of  the  debtor  at  the  moment  of  the  escape ; 
and  no  deduction  ought  to  be  made  od  account  of  any  thing  that  the  creditor  might 
have  obtained  by  diligence  in  retaking  the  debtor  after  the  escape,  •^rden  v.  Good' 
acre,  436. 

SLANDER. 

Privileged  Commtmicaiion  —  Words  spoken  m  Presence  ^  Third  Parbf — Express  Md' 
ice,]  The  defendant  having  a  suspicion  that  the  phdntifl^  who  was  his  shopman, 
had  in  one  instance  embezzled  monev  sent  for  him,  and  in  the  presence  of  A.  B. 
charged  him  with  embezzlement,  and  at  the  same  time  discharged  him  from  his 
service.  After  his  discharge,  the  plaintiff  being  about  to  enter  into  a  fresh  service, 
referred  to  the  defendant  for  a  character,  but,  in  consequence  of  what  the  defend- 
ant said,  his  intended  master  refused  to  engage  him.    Upon  this  the  plaintiff's 

.  brother  called  upon  the  defendant  and  inquired  why  he  had  given  the  plaintiff  such 
a  character  as  prevented  him  from  getting  a  situation,  and,  in  answer  to  these  in- 
quiries, the  defendant  said,  ^  He  has  robbed  me.  I  believe  he  has  robbed  me  for 
years  past ;  I  can  prove  it  from  the  circumstances  under  which  he  has  been  dis- 
charged by  me." 

Held,  that  the  occasions  upon  which  each  of  these  statements  was  made  rendered 
them  privileged  communications,  and  that  the  fact  of  the  first  charge  being  made 
in  the  presence  of  a  third  party  did  not  warrant  the  judge  in  leaving  the  question 
to  the  jury,  and  that  the  excess  of  the  defendant's  statement  on  the  second  occa- 
sion did  not  raise  any  presumption  of  express  malice.    Tca^lor  v.  Hawkins^  253. 
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SPECIFICATION. 
See  Particulars. 

STAMP  DUTY. 

Conwmnce  —  Mortgage  —  55  Geo.  3,  c  184.1  By  a  deed  made  between  the  Duke 
of  B.,  of  the  first  part,  the  Marquis  of  C,  dm  sod,  of  the  second  part,  and  A.  G.  R., 
of  the  third  part,  it  appeared  that  the  duke  was  entitled  to  certain  estates  for  his 
life,  with  remainder  to  the  Marquis  of  C,  and  that  he  was  also  entitled  to  cer- 
tain other  real  and  personal  property,  and  that  the  real  and  personal  property  was 
subject  to  incumbrances  amounting  to  1,027,282/.;  tiiat  the  marquis  covenanted 
with  the  duke  to  concur  in  raising  on  mortgage  upon  the  property  the  sum  of 
1,100,000/.,  to  be  applied  in  payment  of  the  incumbrances  ^  that  the  sum  of 
1,100,000/.  should  be  considered  as  the  debt  of  the  duke ;  that  the  marquis  had  pro- 
posed to  the  duke  that  the  marquis  should  take  to,  and  absolutely  purchase  from, 
the  duke  all  the  equity  of  redemption,  estate,  title,  &c.,  to  the  real  and  personal 
property  comprised  in  certain  schedules  to  the  deed,  to  which  proposal  the  duke 
bad  acceded ;  that  the  duk^  granted  to  A.  G.  R.  all  the  lands,  to  hold  the  same, 
subject  to  the  charges,  in  trust  for  the  marquis,  and  that  the  real  and  personal  prop- 
erty should  be  the  primary  fund  for  satisfying  the  debts  and  liabilities.  There  was 
also  a  covenant  by  the  marquis  that  he  would  apply  all  the  moneys^at  should 
come  into  his  hands  in  respect  of  the  said  estates,  chattels,  &c.,  towards  the  relief 
and  indemnification  of  the  duke.    Chando8  v.  CommisnimtrB  of  Inland  Rtoenvt^  449, 

This  deed  having  been  stamped  with  the  duty  of  1/.  15^.,  and  nme  progressive  stamps 
of  1/.  5^.  each,  and  the  opinion  of  the  commissioners  of  inland  revenue  having- 
been  desired  on  the  question  under  the  13  &  14  Yict.  c.  97,  they  were  of  opinion 
that  the  deed  was  chargeable  under  the  55  Geo.  3,  c.  184,  with  the  ad  valorem  duty 
of  1000/.,  and  with  nine  progressive  duties  of  1/.  each,  as  a  conveyance  upon  the 
sale  of  property,  but  stated  a  special  case  for  the  opinion  of  this  court :  — 

Heldj  that  the  crown  was  entitled  to  the  smaller  duty  only,  lb, 

STATUTES  CITED  AND  EXPOUNDED. 

13  Eliz.c.5, 431 

27  Eliz.c.4 400 

29  Car.  2,  c.  3,  s.  17, 539 

2  W.  &  M.  Sess.  1,  c.  5,  s.  2, 519 

4  Ann.  c.  16,  s.  5,. 476 

5  Geo.  2,  c.  10,  s.  2, 290 

16  Geo.  2,  c.  31,  s.  4, 310 

38  Geo.  3,  c.  5  &  60, 521 

49  Geo.  3,  c.  142, 521 

55  Geo.  3,  c.  184, 449 

3  Geo.  4,  c.  39, 292 

4  Geo.  4,  c.  34,  s.  3, •. 354 

6  Geo.  4,  c.  16, 503 

1  &  2  Will.  4,  c.  22,  s.  1, 387 

1  &  2  Will.  4,  c.  32,  s.  3, 368 

•  2  Will.  4,  c.  39,  s.  10, 871 

2&3Will.4,c.  7l,s.2, 340 

2  &  3  Will.  4,  c.  71,  s.  4, 269 

4  &  5  Will.  4,  c.  76,  s.  46, 361 

5  &  6  Will.  4,  c.  20, 368 

5  &  6  Will.  4,  c.  76,  s.  66, 320 

5  &  6  Will.  4,  c.  76,  s.  142, 301 

1  &  2  Vict.  c.  110, 1 

1  &  2  Vict  c.  110,  s.  76,  78 386 

5  &  6  Vict  c.  98, 437 

6&7Victc.  36,  8.  1,2, 398 

7  &  8  Vict  c.  15, 491 

7  &  8  Vict  c.  20,  s.  16 258 

7  &  8  Vic t  c.  112,  s.  16, 558 

8  &  9  Vict  c.  106, : 428 

VOL.  V.  55 


^  I 
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8&   9  Vict  c.  18,  a  38, 68, 421 

8&   9  Vict  c.  18,  8.  68, 335 

9  &  10  Vict  c  95,  a.  122, 298 

10  &  11  Vict  c,  71,  B.  115, 399 

11  &  12  Vict  c.  78,  8.  5, 310 

12  &  13  Vict  c.  45, 8. 11 393 

12  &  13  Vict  c.  106, 8. 136, 292 

13  &  14  Vict  c.  61,  8. 14, 347 

13  &  14  Vict  c.  61, 8. 12, 13, 467 

13  &  14  Vict  c.  61,  8. 11, 12, 13, 391 

13  &  14  Vict  c.  97,  8. 15, 449 

SUBSCRIBING  WITNESS. 

ffUkovt  AitestcOion  Clause.] 

See  Will,  5. 

SUBTRACTION, 

Chunk  RaUsJ]  A  libel,  in  a  cause  of  subtraction  of  clinrch  rates,  pleaded  that  the 
parish  church,  &C.,  were  in  want  of  repair,  and  that  a  monition  was  granted  call- 
ing on  the  church-wardens  to  take  the  necessary  steps  to  procure  the  repairs,  &c. ; 
that  a  vestry  was  convened,  and  the  majority  there  present  in  effect  voted  against 
the  rate;  whereupon  the  chairman  declared  such  vote  illegal,  and  the  minority 
passed  a  resolution  in  favor  of  the  rate.  No  objection  was  taken  in  vestry  to  any 
of  the  items  for  which  the  rate  was  levied,  but,  in  opposing  the  admission  of  the 
libel,  counsel  took  objection  to  several  of  those  items  as  invalidating  the  rate :  — 

Hddy  that  the  libel  was  admissible,  and  that,  if  the  items  were  ille^,  they  should 
have  been  objected  to  in  vestry.    CorAf  v.  BenUey^  (ec.)  590. 

SURPLUS  RENT. 
See  La^tdlord  and  Tenant,  4. 

TAXATION. 
See  Costs,  4 

TAXSS.  ^ 
See  Rates. 

TENANT. 
See  Landlord  and  Tenant. 

TRESPASS. 
See  Pleading,  14, 15.    Nuisance,  1, 2. 

TROVER. 

TUle  of  true  Owner.]  An  owner  of  goods  suffered  them  to  be  in  the  possession  of 
C,  and  died  intestate.  After  his  death,  C.  retained  them  in  his  order  and  disposi- 
tion until  he  became  a  bankrupt,  subsequently  to  which  the  defendant  sold  them  at 
the  desire  of  the  bankrupt 

The  intestate's  goods  having  remained  unadministered,  and  the  ordinary  having  made 
no  claim  to  them :  — 

Hdd^  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner ;  and  that  the  defendant,  in  an  action  of  trover,  by  the  as- 
signees of  the  bankrupt,  for  the  goods,  was  not  at  liberty  to  set  up  the  title  of  the 
oiSinary  as  the  true  owner.    JVhiU  v.  MutkU^  509. 

USER. 
See  Nuisance,  3.    Pleading,  15. 

VARIANCE. 
See  Carrier. 
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VENDOR  AND  PURCHASER. 
See  Assumpsit,  2. 

VENUE. 
See  I«foicTM£5T,  6. 

VERDICT. 

1.  fVken  general*]  Where,  in  an  action  of  ejectment  by  tenants  in  common,  it  ap- 
peared that  other  parties,  whose  numbers  were  not  ascertained,  were  also  jointly 
interested  with  the  lessors  of  the  plaintiff  in  the  premises :  — 

Hdd,  disseniiente  Flatt,  B.,  that  the  lessors  of  the  plaintiff  were  not  entitled  to  a 
general  verdict,  bat  that  the  Jury  were  bound  to  say  to  what  portion  of  the  prem- 
ises the  lessors  of  the  plaintiff  were  entitled.    Doe  d.  Hdlyer  v.  King,  517. 

2.  Qufjcre,  whether  the  word  *<  verdict,"  in  the  12th  section  of  the  13  &  14  Vict  c.  61, 
means  a  verdict  at  the  trial  of  the  cause  only,  or  includes  a  verdict  on  a  writ  of 
inquiry.  See  Reed  v.  SkrubsoU^  18  Law  J.  Rep.  (n.  s.)  C.  P.  225.  Prew  v.  Squire, 
391. 

VESTRY-MEN. 
See  PooB  Rates,  1. 

VOLUNTARY  CONVEYANCE. 
See  Deed,  1. 

VOTING. 

See  Councillor. 

WAGES. 

Of  Skipmarier.] 

See  Master's  Wages. 

WARRANT  OP  ATTORNEY. 
See  Bankruftct,  4. 

WATERCOURSE. 
*  See  Easeuent,  2. 

WAY. 

See  Pleadiitg,  10. 


LiabUUy  Jbr  CostsJ] 


WIFE. 
See  Costs,  10. 


WILL. 

1.  Construdion  of —  Estate  in  Fte,]  Ejectment  to  recover  two  undivided  third  parts 
of  an  estate  called  *'  Horsecrofl."  J.  P.  being  seized  in  fee  of  Horsecrofl,  before  his 
marriage  with  M.  C,  executed  an  indenture  of  settlement,  in  1770,  whereby  it  was 
witnessed  that  in  consideration  of  an  intended  marriage  between  himself  and  M.  C, 
and  of  the  conveyance  and  settlement  by  M.  C.  of  the  estate,  money,  &c.,  therein- 
after mentioned,  and  of  the  benefit  arising  to  J.  P.  bv  the  marriage,  and  for  settling 
a  jointure  and  maintenance  for  M.  C.  and  her  children,  and  for  settling  the  free 
estate  called  Horsecrofl,  belonmng  to  J.  P.,  he,  the  said  J.  P.,  granted,  sold,  &c., 
to  trustees,  and  to  their  heirs,  all  tSsX  freehold  estate  and  nght  of  J.  P.  to  the  said 
estate  and  other  the  premises  intended  to  be  released  by  M.  C.  It  was  then  further 
witnessed  that  in  consideration  of  the  marriage  and  of  the  jointure,  and  for  settling 
the  freehold  estate,  together  with  the  other  moneys,  &c.,  J.  P.  bargained,  sold,  &c., 
to  the  trustees,  in  trust,  for  M.  C,  to  the  use  of  the  first  son  of  the  said  J.  P.  on 


